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The  territory  of  Tdaho  was  organized  by  the  act  of  con- 
gresSy  approved  March  3,  1863.  The  ninth  section  of  that 
act  vests  the  judicial  power  of  the  territory  in  a  supreme 
court,  district  courts,  probate  courts,  and  justices  of  the 
peace.  The  supreme  court  consists  of  a  chief  justice  and 
two  associate  justices,  whp  are  required  to  hold  a  term  at  the 
seat  of  government  of  the  territory,  annually.  The  terri- 
tory is  divided  into  three  judicial  districts,  and  a  district 
coart  is  held  in  the  several  organized  counties  of  each  dis- 
trict, by  one  of  the  justices  of  the  supreme  court. 

The  first  term  of  the  supreme  court  of  Idaho  was  held  in 
Boise  city,  the  seat  of  government  of  the  territory,  com- 
mencing in  January,  1866.  In  the  year  1867,  a  small  vol- 
ume of  the  decisions  rendered  was  published,  and  called  Yol- 
nme  1  of  Idaho  Beports;  but  as  these  decisions  are  now 
out  of  print,  the  act  of  the  legislature,  approved  December 
28,  1880,  authorizing  the  publication  of  this  volume,  pro- 
vides that  it  shall  contain  all  the  decisions  of  the  court  from 
its  organization  to  the  present  time;  and,  to  distinguish  it 
from  the  volume  above  referred  to,  the  act  provides  that 
this  shall  be  known  as  Volume  1,  New  Series. 
[^  It  is  to  be  regretted  that  the  decisions  of  our  supreme 

court  have  not  before  been  made  public,  in  an  authentic 
and  durable  form;  not  only  because  the  public  interests 
and  the  spirit  of  public  discussion  and  of  freedom  of  inquiry 
require  that  everything  that  so  closely  concerns  the  ^com- 
munity should  be  known  and  understood;  but  for  the 
farther  reason,  that  we  now  find  the  decisions  so  volumin- 
ous, that  in  order  to  include  them  in  one  volume,  as  pro- 
vided by  the  act  of  the  legislature,  we  find  it  necessary,  to 
avoid  making  it  too  cumbersome,  to  omit  the  numerous  dis- 
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sen  ting  opinions  and  the  greater  portion  of  the  briefs  and 
arguments  of  counsel;  and  the  learning  and  eloquence  dis- 
played in  many  of  the  written  arguments  on  file,  are  thus 
lost. 

The  want  of  reports  of  the  decisions  of  our  supreme  court 
has  long  been  felt  by  the  profession,  and  it  is  gratifying  to 
know  that  from  considerations  of  public  benefit,  the  legis- 
lature has  been  induced  to  pass  a  law  under  which  that 
want  is  now  supplied. 

The  pressure  of  official  duties  has  prevented  the  reporter 
from  completing  the  work  for  the  printer  as  early  as  he  de- 
sired, and  if  he  is  entitled  to  any  praise,  it  must  be  founded 
on  the  accuracy  with  which  it  has  been  performed;  and  we 
must  remain  content  with  the  hope,  that,  in  this  respect, 
the  result  of  our  labors  will  be  found  not  entirely  want- 
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RULES  OF  THE  SUPREME  COURT 


OF  THE 


TERRITORY  OF  IDAHO. 


EULB  I. 

Attorneys,  admitted  otherwise  than  upon  examination, 
must  appear  personally  in  court  at  the  time  the  motion  for 
their  admission  is  made;  and  in  no  case  will  any  person  be 
admitted  to  practice  except  he  appear  in  open  court,  when 
a  motion  shall  be  made  for  that  purpose.  Applicants,  when 
admitted,  shall  sign  a  roll,  and  take  the  oath  of  office,  pre- 
scribed, upon  admission  to  this  court,  viz. :  "  I , 

do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  I  will 
demean  myself  as  an  attorney  and  counselor  of  this  court, 
uprightly  and  according  to  law,  and. that  I  will  support  the 
constitution  of  the  United  States  and  the  organic  act  of  the 
territory  of  Idaho." 

RULE  n. 

When  an  appeal  or  writ  of  error  has  been  perfected 
thirty  days  before  the  commencement  of  the  next  regular  or 
adjourned  term  of  this 'court,  the  transcript  of  the  record 
shall  be  filed  at  least  three  days  before  the  first  day  of  such 
regular  or  adjourned  term. 

RULE  in. 

If  the  transcript  of  the  record  be  not  filed  within  the  time 
prescribed,  the  appeal  or  writ  of  error  may  be  dismissed,  on 
motion,  during  the  first  week  of  the  term,  without  notice. 
A  cause  so  dismissed  may  be  restored  during  the  same  term, 
upon  good  cause  shown,  on  notice  to  the  opposite  party; 
and  unless  so  restored,  the  dismissal  shall  be  final,  and  a 
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bar  to  any  other  appeal  or  writ  of  error  from  the  same  order 
or  judgment. 

KULE  IV. 

On  such  motion  there  shall  be  presented  the  certificate  of 
the  clerk  below,  under  the  seal  of  the  court,  certifying  the 
amount  or  character  of  the  judgment,  the  date  of  its  rendi- 
tion, the  fact  and  date  of  the  filing  of  the  notice  of  appeal  or 
issuing  of  the  writ  of  error,  together  with  the  fact  and  date 
of  service  thereof  on  the  adverse  party,  and  the  character  of 
the  evidence  by  which  said  service  appears,  the  fact  and  date 
of  the  filing,  the  undertaking  on  appeal  or  writ  of  error,  and 
that  the  same  is  in  due  form;  the  fact  and  time  of  the  set- 
tlement of  the  statement,  if  there  be  one;  and,  also,  that 
the  appellant  has  received  a  duly  certified  transcript,  or 
that  he  has  not  requested  the  clerk  to  certify  to  a  correct 
transcript  of  the  record;  or  if  he  has  made  such  request, 
that  he  has  not  paid  the  fees  therefor,  if  the  same  have 
been  demanded. 

EULE  V. 

All  transcripts  of  records  hereafter  sent  to  this  court  shall 
be  on  paper  of  uniform  size,  according  to  a  sample  to  be 
furnished  by  the  clerk  of  the  court,  with  a  blank  margin 
one  and  one  half  inches  wide  at  the  top,  bottom,  and  side 
of  each  page,  and  the  pleadings,  proceedings,  and  state- 
ment shall  be  chronologically  arranged.  The  pages  of  the 
transcript  shall  be  numbered,  and  shall  be  written  only  upon 
one  side  of  the  leaves.  Each  transcript  shall  be  prefaced 
with  an  alphabetical  index  to  its  contents,  specifying  the 
page  of  each  separate  paper,  order,  or  proceeding,  and  of 
the  testimony  of  each  witness,  and  .shall  have  at  least  one 
blank,  fly-sheet  cover.  Marginal  notes  of  each  separate 
paper,  order,  or  proceeding,  and  of  the  testimony  of  each 
witness,  shall  be  made  throughout  the  transcript.  The 
transcript  shall  be  fastened  together  on  the  left  side  of  the 
pages,  by  ribbon  or  tape,  so  that  the  same  may  be  secured 
and  every  part  conveniently  read.  The  transcript  shall  be 
written  in  a  fair,  legible  hand,  and  each  paper  or  order 
shall  be  separately  inserted.  No  record  which  fails  to  con- 
form to  these  rules  shall  be  received  or  filed  by  the  clerk  of 
the  court. 
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RULE  VI. 

For  the  purpose  of  correcting  any  error  or  defect  in  the 

transcript  from  the  court  below,  either  party  may  suggest 

|F  the  same  in  writing  to  this  court,  and  upon  good  cause 

shown,  obtain  an  order  that  the  proper  clerk  certify  to  the 

whole  or  part  of  the  record,  as  may  be  required.     If  the 

attorney  of  the  adverse  party  be  absent,  or  the  fact  of  the 

;,  alleged  error  or  defect  be  disputed,  the  suggestion  must  be 

^  accompanied  by  an  affidavit  showing  the  existence  of  the 

error  or  defect  alleged. 

RULE  VII. 

I  The  calendar  of  each  term  shall  consist  only  of  those 

cases  in  which  the  transcript  shall  have  been  filed  on  or 
before  the  Thursday  preceding  the  first  day  of  the  term, 
unless  upon  written  consent  of  the  parties,  or  for  good 
cause  shown,  it  shall  be  otherwise  ordered  by  the  court. 
Provided^  That  in  all  cases  in  which  the  appeal  is  perfected 
or  writ  of  error  issued,  as  provided  in  rule  second,  and  the 
transcript  is  not  filed  as  by  said  rule  prescribed,  the  case 
may  be  placed  upon  the  calendar  on  motion  of  the  re- 
spondent or  defendant  in  error,  for  the  purpose  of  being 
dismissed  upon  the  certificate  of  the  clerk,  as  provided  by 
Rule  rV,  or  for  the  purpose  of  having  the  case  heard  upon 
its  merits,  or  for  the  purpose  of  having  the  judgment  af- 
firmed with  or  without  damages,  upon  the  filing  of  the 
transcript. 

RULE  VIII. 

Causes  from  the  same  judicial  district  shall  be  placed  to- 
gether, and  the  causes  shall  be  set  on  the  calendar  in  the 
order  of  the  several  districts,  commencing  with  the  first, 
except  that  causes  in  which  the  people  of  the  territory  are 
a  party,  shall  be  placed  at  the  head  of  tha  calendar. 
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RULE  IX. 

Exceptions  to  the  transcript,  statement,  the  bond  or  un- 
dertaking, on  appeal  or  writ  of  error,  the  notice  of  appeal, 
or  to  its  service,  or  any  objection  to  the  record,  affecting 
the  rights  of  the  appellant  or  plaintiff  in  error,  to  be  heard 
on  the  points  of  error  assigned,  must  be  taken  at  the  first 
term  after  the  transcript  is  filed,  and  must  be  noted  in  writ- 
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in];,  and  filed  at  least  one  day  before  the  argament,  or  they 
-will  not  be  regarded.  In  such  case  the  objection  must  be 
presented  to  the  court  before  argument  on  the  merits. 

KULE  X. 

Upon  the  death  or  other  disability  of  the  party,  pending 
an  appeal  or  writ  of  error,  his  representative  shall  be  sub- 
stituted in  the  suit  by  suggestion  in  writing  to  the  court  on 
the  part  of  such  representative,  or  of  any  party  to  the  rec- 
ord. Upon  the  entry  of  such  suggestion,  an  order  of  sub- 
stitution shall  be  made,  and  the  cause  shall  proceed  as  in 
other  cases. 

EULE  XI. 

On  a  call  of  the  calendar  in  its  order,  if  no  counsel  ap- 
pear for  the  appellant,  or  plaintiff  in  error,  and  no  brief  or 
statement  of  points  and  authorities  on  behalf  of  appellant 
or  plaintiff  in  error  be  on  file,  the  appeal  or  writ  of  error 
will  be  dismissed,  or  judgment  affirmed,  in  the  discretion 
of  the  courts  on  motion  of  respondent  or  defendant  in  error. 

BULE  XII. 

In  all  cases  where  notice  of  motion  is  necessary,  unless 

for  good  cause  shown,  the  time  is  shortened  by  an  order  of 

the  "court,  or  one  of  the  justices  thereof,  the  notice  shall 

be   three   days,  and  when  served  away  from  the  place  of 

holding  court,   one  day  in  addition  for  every  twenty-five 

miles  travel. 

EULE  XIII. 

No  more  than  two  counsel  on  a  side  will  be  heard  upon 
the  final  argument,  except  in  peculiar  and  important  cases, 
upon  leave  of  the  court  obtained  before  the  argument  is 
commenced;  but  each  defendant  who  has  appeared  sepa- 
rately in  the  court  below  may  be  heard  through  his  own 
counsel.  The  counsel  for  the  appellant  or  plaintiff  in  error 
shall  be  entitled  to  open  and  close  the  argument.  Each 
side  will  be  allowed  two  hours,  including  the.  reading  of 
papers,  and  each  defendant  who  has  appeared  separately  in 
the  court  below  will  be  allowed  two  hours.  Provided,  That 
for  good  cause'shown,  the  court  may  give  further  time  for 
the  argument,  and  each  party  shall  also  have  the  privilege 
of  filing  a  printed  brief  or  argument.     Upon  the  argument 
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of  preliminary  motions  no  more  than  one  counsel  on  a  side 
will  be  heard,  and  only  one  hour  to  each  counsel  will  be  al- 
lowed. 

EULE  XIV. 

When  a  judgment  is  reversed  or  modified,  a  certified  copy 
of  the  opinion  in  the  case  shall  be  transmitted  with  the  re- 
mittitur to  the  court  *below. 

EULE  XV. 

No  paper  filed  in  a  cause  shall  be  taken  from  the  court 
room  or  clerk's  office,  except  by  order  of  the  court  or  one 
of  the  justices. 

EULE    XVI. 

When  causes  are  placed  upon  the  calendar,  parties  shall 
be  primarily  liable  for  costs,  as  follows:  1.  If  by  the  appel- 
lant or  plaintiff  in  error,  he  shall  be  first  liable;  2.  If  by 
the  respondent  or  defendant  in  error,  then  both  parties.  In 
no  civil  case  shall  the  clerk  be  required  to  remit  the  final 
papers  until  the  costs  are  paid. 

EULE    XVII. 

In  civil  causes  each  party  shall  prepare  and  have  printed 
an  argument  or  brief  of  the  points  aud  authorities  relied  on. 
Briefs  on  both  sides  shall  begin  with  a  succinct  statement 
of  so  much  of  the  record  as  is  essential  to  the  questions  dis- 
cussed in  them,  referring  to  the  transcript  by  page;  and 
sufficient  to  dispense  with  the  reading  of  the  transcript  on 
the  argument.  The  brief  of  the  appellant  or  plaintiff  in 
error  shall  also  contain  a  distinct  enumeration  of  the  several 
errors  relied  on.  The  costs  of  such  brief,  at  not  exceeding 
two  dollars  per  page  of  seven  by  three  and  one  half  inches 
printed  matter,  and  for  not  exceeding  twenty  pages,  shall  be 
allowed  and  taxed  as  costs;  provided,  that  no  costs  shall  be 
taxed  for  any  brief  which  does  not  comply  with  this  rule,  or 
containing  miscitation  of  authorities,  unless  corrected  be- 
fore the  submission  of  the  case. 

EULE    XVIII. 

Briefs  shall  be  neatly  and  legibly  printed  with  black  ink 
on  white  writing  paper,  properly  paged  at  the  top,  with  a 
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margin  on  the  oater  edge  of  the  page  of  an  inch  and  a  half. 
The  printed  page  shall  be  seven  inches  long  and  three  and 
a  half  inches  wide,  and  the  paper  page  shall  not  be  more 
than  nine  inches  long  or  seven  inches  wide.  Each  brief 
shall  be  signed  by  counsel  preparing  it;  and  shall  be  fast- 
ened together  in  a  paper  or  cloth  cover,  with  the  title  of  the 
cause  printed  on  the  outside. 

KULE   XIX. 

Briefs  must  be  served  on  the  opposite  party  at  least  two 
days  before  the  cause  is  called  for  argument.  Either  party 
may,  however,  at  any  time  before  the  argument,  file  and 
serve  a  supplemental  brief  confined  to  reply  to  the  brief  of 
the  other  side. 

BULE   XX. 

Before,  or  at  the  time  of  the  calling  of  a  cause  for  argu- 
ment, both  parties  ^hall  file  with  the  clerk  at  least  five 
copies  of  their  briefs  for  the  justices  of  the  court,  the  clerk, 
and  the  reporter;  and  when  the  cause  is  called,  the  clerk 
shall  furnish  a  copy  thereof  to  each  of  the  justices. 

EULE  XXI. 

Causes  may  be  submitted  on  either  or  both  sides,  on 
printed  briefs  actually  filed  at  the  time.  But  the  court  will 
order  an  argument,  on  both  sides,  of  all  cases  appearing  to 
require  it. 

BULE  XXII. 

When  a  cause  is  reached  on  the  calendar,  and  neither 
side  has  been  submitted  or  is  represented  by  counsel  in 
court,  under  these  rules,  the  appeal  will  be  dismissed. 
When  it  is  so  submitted  or  represented  by  counsel  for  the 
appellant  or  plaintiff  in  error,  and  not  by  the  respondent,  or 
defendant  in  error,  the  judgment,  order,  or  proceeding  of  the 
court  below  will  be  reversed,  of  course,  witliout  argument. 
When  it  is  so  submitted  or  represented  by  counsel  for  the 
respondent  or  defendant  in  error,  and  not  for  the  appellant 
or  plaintiff  in  error,  the  judgment,  order,  or  proceeding  of 
the  court  below  will  be  affirmed,  of  course,  without  argu- 
ment, unless  the  court  in  its  discretion  shall  see  fit  to 
examine  the  record  and  render  its  judgment  on  the  merits. 
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EULE   XXIII. 

In  all  cases  when  an  appeal  or  writ  of  error  is  manifestly 
for  delay,  damages  may  be  allowed  at  the  rate  of  not  ex- 
'  ceeding  twelve  per  cent,  upon  the  amount  of  the  judgment, 

in  the  discretion  of  the  court. 

BULE   XXIV. 

A  syllabus  of  the  points  decided  by  the  court  in  each 
case,  shall  be  stated  in  writing  by  the  judge  assigned  to 
deliver  the  opinion  of  the  court. 

BULE    XXV. 

The  regular  term  of  this  court  shall  commence  on  the 

first  Monday  in  September,  annually,  and  such  adjourned 

terms  shall  be  held  as  the  court  may  order;  and  the  court 

shall  cause  to  be  entered  of  record  from  time  to  time  when 

\  the  adjourned  term  will  be  held. 

BULE    XXVI. 

The  chief  justice,  when  present,  shall  preside  over  the 
supreme  court,  and  all  decisions  and  business  shall  be  de- 
clared by  him,  or  under  his  direction;  r&serving  the  right 

^  of  either  judge  to  deliver  his  separate  opinion  to  any  matter 

\  decided  by  the  court. 

BULE  xxvn. 

All  motions  and  proceedings,  and  all  arguments  thereon, 
preliminary  to  an  argument  on  the  merits  of  a  case,  must 
be  made  or  had  during  the  first  week  of  each  term. 

BULE  xxvni. 

All  motions  for  a  rehearing  shall  be  upon  petition  in 
writihg  presented  within  five  days  after  the  judgment  or 
order  made  by  the  court,  and  before  the  adjournment  of  the 
court  for  the  term,  and  no  argument  will  be  heard  thereon. 

No  remittitur  or  remandate  to  the  court  below  shall  be 
issued  until  after  the  expiration  of  ten  days  from  the  entry 
of  judgment,  and  all  decisions  upon  petitions  for  rehearing 
shall  be  made  before  the  adjournment  of  the  term. 

BULE  XXIX. 

The  time  prescribed  by  these  rules,  for  any  act,  except 
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for  making  a  motion  for  rehearing,  may  be  enlarged  by  tbe 
court  for  cause,  on  motion. 

EULE  XXX.  ^ 

In  cases  where  no  provision  is  made  by  statute,  or  by. 
these  rules,  proceedings  in  this  court  shall  be  in  accordance 
with  the  practice  heretofore  existing. 

EULE   XXXI. 

These  rules  shall  take  effect  on  the  first  day  of  January, 
1882,  and  thereupon  all  former  rules  of  practice  in  this  court 
heretofore  adopted,  shall  cease  to  be  in  force.  But  rules  of 
practice  established  in  the  decisions  of  the  court  shall  re- 
main in  force  as  heretofore. 
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ERRATA. 


On  page  180,  line  11,  for  "promise"  read  "premise." 
On  page  205,  line  29,  for  "I  do  dissent"  read  "  I  do  not  dissent." 
On  page  208,  line  23,  for  "  particular  8agge8ti<»is"  read  "  particnlars  sug- 
gested." 

On  page  200,  line  22,  for  "inconsistencies"  read  "circumstances." 
On  page  221,  Une  23,  for  "we"  read  "he." 

On  page  241,  seventh  line  from  bottom,  for  "  1838"  read  "  1868." 
On  page  251,  lines  8  and  9,  for  "review"  read  "  renew," 
On  page  253,  seventh  line  from  bottom,  for  "inadequate"  read  "inequi- 
table." 

On  page  264,  tenth  line  from  bottom,  for  "  comments"  read  "  averments."  - 
On  page  287,  seventh  line  from  bottom,  for  "appear"  read  "appeal." 
On  page  293,  sixth  line  from  bottom,  between    "  to"  and  "  Cole's"  read 
"purchase." 

On  page  331,  line  18,  for  "  law"  read  "  land." 

On  page  349,  eleventh  line  from  bottom,  for  "receiver"  read  "recorder." 
On  page  361,  line  5,  for  "ten"  read  "two." 
On  page  366,  line  5,  for  "  Whart."  read  "Wheat.'* 
On  page  380,  line  29,  for  "county"  read  "  country." 
On  page  381,  eighth  line  from  bottom,  for  "84  Id."  read  "34  Id." 
On  last  line  of  page  394,  and  first  line  of  page  395,  read  "  H.  E,  Prickett, 
for  the  defendant  William  Bryon,  moved  "  etc. 
On  page  398,  line  18,  for  "and"  read  "aid." 
I  On  page  399,  ninth  line  from  bottom,  for  "occurred"  read  "accrued." 

I  On  page  411,  line  3,  for  "  possessing"  read  "possessory." 

[  On  page  425,  second  and  third  lines  from  bottom,  for  "  compromising"  read 

**  comprising." 

On  page  462,  line  8,  for  "move"  read  "more." 
On  page  473,  line  3,  for  "^ould"  read  "  should." 
On  page  477,  line  22,  for  "setting"  read  "settling." 
^  On  page  601,  line  27,  for  "practice"  read  "justice." 

On  page  539,  for  first  syllabus,  substitute  the  following:  "  Bills  of  Re- 
view.— A  bill  of  review  to  reverse  a  decree  erroneous  upon  its  face,  by  analogy 
to  the  time  for  taking  appeaJs,  must  be  filed  within  one  year  from  its  enroll- 
ment, and  the  same  rule  applies  to  a  bill  brought  for  the  same  purpose  where 
the  decree  itself  shows  no  error,  but  which  error  is  afterwards  discovered 
when  the  same  period  of  time  has  elapsed  after  the  error  was  discovered." 
On  page  542,  line  7,  for  "prevented"  read  "presented." 


Ebrata. 

On  page  558,  lines  24  and  25,  for ' '  one  thousand  five  hundred  "  read  "fifteen 
thousand." 
On  page  610,  line  4,  for  "by"  read  '* of." 
On  page  621»  line  4,  after  "Third,"  read  "denying"  etc. 
On  page  661,  line  21,  for  "prevented"  read  "presented." 
On  page  661,  line  22,  for  "  contented"  read  "  contended." 
On  page  666,  line  9,  for  **  such"  read  "each." 
On  page  667,  line  16,  for  "admit"  read  "permit." 
On  page  692,  line  1,  for  "section"  read  "session." 
.  On  page  729,  line  5,  for  "finds"  read  "provides." 
On  page  729,  line  7,  after  "  plaintiff"  read  "  an  undertaking"  etc. 
On  page  733,  line  16,  for  "recovering"  read  "reversing." 
On  page  733,  line  29,  for  "unrecovered"  read  "unreversed." 
On  page  740,  line  2,  for  "pledge"  read  "  pledgee.' 
On  page  747,  line  10,  for  "court"  read  "count.' 
On  page  756,  Une  27,  after  "records"  read  "which,"  etc. 
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J.  B.  BLOOMINGDALE,  Respondent,  v.  B.  M.  DU  RELL 

&  CO.,  Appellants. 

Skyekal  Judgment. — When  a  plaintiff  establishes  a  cause  of  action  against 
one  or  more  of  the  defendants  in  an  action  for  a  tort  or  on  a  contract,  and 
it  appears  in  the  latter  case  that  the  defendants  were  not  joint  contract- 
ors, or  jointly  liable,  he  is  entitled  to  a  judgment  against  those  against 
whom  he  establishes  his  cause  of  action. 

AjDinssioNS  Contained  in  Pleadings. — Written  admissions  of  the  defend- 
ants in  their  original  answer  are  still  admissions  tending  to  establish  the 
facts  thus  admitted,  and  are  as  much  evidence  to  be  considered  as  any 
other  admissions,  notwithstanding  they  were  stricken  out  on  defendants* 
own  motion. 

Receipting  fob  Goods  **in  Good  Ordeb"  not  Conclusive. — ^The  fact  that 
plaintiff  received  goods  without  objection,  and  receipted  for  the  same  as 
in  good  order,  raises  a  strong  presumption  in  favor  of  defendant,  but  does 
not  amount  to  an  absolute  defense  to  an  action  to  recover  for  damage  to- 
goods  while  in  the  hands  of  the  defendants  as  common  carriers. 

Appeal  from  the  secocd  judicial  district,  Boise  connty. 
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C.  B,  WaUe,  for  the  appellant. 

May  &  McOraw,  for  the  respondents. 

McBride,  C.  J.,  delivered  the  opinion  of  the  oourti  Smith, 
J.,  and  Kellt,  J.,  cononrring. 

This  was  an  action  brought  against  B.  M.  Da  Bell  &  Co., 
who  were  charged  in  the  complaint  to  be  a  firm  composed  of 
three  defendants,  to  wit,  B.  M.  Du  Bell,  William  B.  Hughes, 
and  Edward  Webb,  to  recover  damages  for  injuries  done  to 
goods  placed  in  possession  of  the  defendants,  who  are  al- 
leged to  be  common  carriers,  for  the  purpose  of  transporta- 
tion from  the  town  of  Umatilla,  Oregon,  to  Idaho  City,  in 
the  territory  of  Idaho. 

The  complaint  is  in  the  usual  form,  and  the  summons 
and  complaint  were  duly  served  on  all  the  defendants.  At 
the  February  term  of  the  district  court,  the  defendants  ap- 
peared and  answered,  denying  that  one  of  the  defendants, 
Webb,  was  a  partner  in  the  fast  freight  line,  or  had  any- 
thing to  do  with  the  transportation  business  of  Du  Bell  & 
Co.  They  proceed  then  to  deny  that  the  goods  were  delivered 
as  stated  in  the  complaint,  and  alleged,  for  a  special  defense, 
that  they,  to  wit,  the  firm  of  Du  Bell  &  Co.,  did  receive  cer- 
tain goods  of  the  plaintiff  at  the  time  and  place  charged, 
for  transportation  to  Idaho  City  for  plaintiff,  that  the  goods 
were  transported  to  that  point,  and  by  the  agent  of  the  de- 
fendants delivered  to  the  plaintiffs,  who  receipted  for  them 
in  good  order  without  objection,  and  that  no  damage  to 
said  goods  was  known  to  defendants  at  the  time  of  the  deliv- 
erjy  or  claimed  by  plaintiffs. 

Upon  this  answer  the  issue  was  tried  in  the  court  below. 
It  appears,  however,  that  when  the  case  was  called  for  trial, 
or  at  some  other  time,  precisely  when  does  not  appear,  the 
defendants  asked  leave  to  and  were  permitted  to  strike  out 
of  their  answer  certain  portions  which  went  to  explain  how 
the  damage  done  to  the  goods  occurred,  and  to  show  that 
the  same  was  done  by  the  action  of  the  elements,  and  not 
by  their  neglect.  No  replication  to  the  new  matter  set  up 
being  required  by  our  statute,  the  case  was  heard  and  de- 
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cided  on  the  issue  made  in  the  complaint  and  answer. 
Tlie  latitude  which  this  practice  gives  to  litigants  on  a  trial 
is  well  illustrated  in  this  case,  and  we  think  shows  the  bane- 
ful effect  of  the  repeal  of  that  clause  of  the  practice  act 
which  provides  for  a  replication  in  proper  cases.  Such  a 
pleading  in  this  case  would  probably  have  narrowed  the 
issue  on  the  trial  to  one  or  two  points,  whereas  the  parties 
now  are  contending  in  this  court  that  the  issue  embraced 
almost  every  fact  alleged  in  the  complaint. 

The  testimony  showed  that  the  defendants  brought  on 
their  freight  line  in  the  month  of  November,  1865,  which 
was  owned  by  the  defendants,  Du  Rell  and  Hughes  only, 
from  Umatilla,  Oregon,  to  Idaho  City,  six  thousand  five 
hundred  cigars  and  delivered  them  to  plaintiffs;  that  when 
they  arrived  they  were  very  wet  and  in  anything  but  a  mer- 
chantable condition;  that  they  were  received  by  the  plaint- 
iffs without  objection,  and  taken  away;  that  as  soon  as  they 
were  opened  by  plaintiffs,  the  agent  of  defendants  was 
notified  that  they  were  damaged,  and  came  and  examined 
them.  The  agent  told  the  phiintiffs  that  he  was  informed 
by  the  driver  on  the  freight  line  that  the  goods  had  been 
unloaded  in  the  snow  and  might  have  got  wet  at  that  time. 
The  agent  refused  to  receive  the  goods  back  on  the  applica- 
tion of  the  plaintiffs.  The  course  of  business  at  the  office 
of  the  freight  line  seems  by  the  testimony  to  have  been  for 
consignors  ta  receipt  for  their  goods  in  good  order  ou  the 
company's  books,  or  open  them  in  their  presence  if  damaged, 
or  take  them  away  under  protest.  Proof  was  also  given  to 
show  the  extent  of  the  damage  and  the  difference  between 
the  value  of  the  goods  as  received  and  a  good  article. 

The  court  below — a  jury  being  waived — found  a  verdict 
in  favor  of  the  plaintiffs  for  four  hundred  and  fifty-five  dol- 
lars damages,  and  rendered  a  judgment  for  that  amount, 
and  costs,  against  the  defendants,  who  moved  thereupon 
for  arrest  of  judgment  and  a  new  trial,  which  being  over- 
ruled the  defendants  appeal  to  this  court. 

The  errors  assigned  are: 

1.  That  this  was  a  joint  action  against  the  defendants, 
Du  Rell,  Hughes,  and  Webb,  as  composing  the  partnership 
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firm  of  Du  Rell  <fe  Co.;  that  the  jugdment  is  against  Du  Bell 
and  Hughes,  and  therefore  variant  from  the  complaint  and 
erroneous. 

2.  That  the  evidence  showing  that  the  goods  were  re- 
ceipted for  in  good  order  and  carried  away  by  the  plaintiffs 
without  objection  precluded  them  from  afterwards  claiming 
damages,  and  that  the  evidence  was  insufficient  to  sustain 
the  findings  of  the  court. 

The  facts  in  this  case  show  that  the  defendants  are  com- 
mon carriers;  that  they  were  engaged  in  the  business  of 
freighting  generally  between  the  points  named  in  the  com- 
plaint, and  are  subject  to  all  the  responsibilities  and  liabili- 
ties of  persons  engaged  in  that  business.  The  legal  liability 
of  the  defendants  to  pay  damages,  if  the  facts  supported 
the  complaint,  seems  not  to  have  been  seriously  questioned 
either  in  the  district  court  or  on  the  hearing,  and  this  re- 
lieves us  of  any  labor  in  showing  the  application  of  the  law 
of  common  carriers  to  the  facts  of  this  case. 

The  first  question  for  decision  is  the  one  raised  as  to  par- 
ties. This  suit  was  brought  against  the  defendants,  Du 
Bell,  Hughes,  and  Webb.  In  the  answer  on  file,  which  is 
sworn  to  by  one  Brown  as  agent  of  the  defendants,  Webb  is 
declared  to  have  no  interest  in  the  fast  freight  line,  nor  in 
the  partnership  which  owns  it,  and  the  evidence  set  out  in 
the  statement  fully  sustains  that  averment.  This  being 
shown,  the  question  recurs  whether  if  the  plaintiffs  show 
that  the  facts  set  up  as  to  Du  Bell,  Hughes,  and  Webb  are 
true  only  as  to  the  two  first,  can  they  have  a  judgment  in 
accordance  with  the  facts  as  they  are  developed  at  the  trial? 

The  rule  that  joint  contractors  must  be  sued  at  the  s^me 
time  has  its  origin  in  a  purpose'  of  the  law  to  protect  the 
rights  of  such  persons  in  their  relations  with  each  other.  If 
all  contract  together,  it  is  but  fair  that  all  should  be  called 
upon  for  fulfillment  of  the  contract,  that  the  burden  may 
be  placed  upon  them  at  the  same  time,  that  perfect  equality 
at  least  of  liability  may  be  preserved. 

The  primary  reason  for  this  is,  that  a  joint  contract  pre- 
supposes joint  resource  for  its  discharge,  and  although  this 
does  not  affect  the  personal  liability  of  each  one,  the  equity 
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of  the  transaction  would  imply  that  they  should  be  first  re- 
sorted to,  and  in  order  that  this  may  be  done,  the  law  pro- 
vides that  joint  contractors,  if  known,  shall  be  sued  simul- 
taneously, and  if  the  plaintiff  fails  to  join  one  who  is  a 
proper  party  the  defendant  may  plead  it  in  defense.  If  in 
this  case  the  defendant  Webb  had  been  a  proper  party,  but 
the  plaintiff  had  failed  to  bring  him  in,  the  defendants  who 
were  brought  in  might  have  urged  that  defense  to  the  ac- 
tion, and  compelled  the  plaintiff  to  make  all  the  parties 
with  whom  he  contracted  liable,  or  defeat  his  recovery 
against  any,  and  for  the  good  reason  that  to  allow  a  recov- 
ery against  two  when  the  burden  was  by  the  contract  im- 
posed on  three,  would  change  the  contract  and  increase  the 
burden  of  those  sued. 

But  the  reason  for  this  rule  ceases  to  apply  in  a  case  like 
the  present.  If  Du  Bell  and  Hughes  really  made  the  con- 
tract with  plaintiffs,  and  are  bound  to  pay  them  damages 
on  a  proper  showing  against  them,  then  while  a  joinder  of 
Webb  might  well  be  complained  of  by  him,  it  could  fur- 
nish no  ground  of  complaint  to  these  defendants.  It  would 
not  change  their  liability  nor  increase  its  burdens.  They 
remain  as  they  were  before.  There  is  this  well-recognized 
distinction  since  the  code,  between  the  effect  of  non-joinder 
of  parties  defendant ,  and  a  misjoinder.  While  in  New 
York  the  judges  (as  in  the  case  of  Bridge  v.  Faysou,  re- 
ferred to  in  Van  Santvoord  on  Pleading,  vol.  1,  p.  161)  all 
held  that  the  rule  of  the  common  law  in  case  of  a  non- 
joinder of  defendants  had  not  been  changed  by  the  code, 
yet  it  was  held  that  whenever  a  plaintiff  establishes  a 
cause  of  action  against  one  or  more  of  the  defendants  in  an 
action  for  a  tort  or  on  contract,  and  it  appears  in  the  latter 
case  that  the  other  defendants  were  not  joint  contractors  or 
jointly  liable,  he  is  entitled  to  a  judgment  against  those 
against  whom  he  established  his  cause  of  action;  so  held  in 
an  action  upon  a  joint  and  several  bond  executed  by  the 
defendants  to  the  people  under  the  excise  law  {People  v. 
Crane,  8  How.  151;  Bonstead  v.  Vanderbilt,  21  Barb.  26), 
and  making  a  clear  distinction  between  the  effect  of  a  non- 
joinder and  a  misjoinder  of  parties  defendant.     A  defect  in 
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the  former  would  defeat  a  plaiutiflfs  right  to  recover,  both 
at  common  law  and  under  the  code;  the  latter  would  be  fatal 
at  common  law,  but  not  so  under  the  code.  (Van  Santvoord 
PI.,  vol.  1,  p.  161.)  The  case  of  Boiae  v.  Chandler,  cited  by 
the  appellants  in  the  argument,  does  not  go  the  length  of 
this  case,  but  the  spirit  of  the  reasoning  of  the  learned 
judge  in  that  case  is  in  entire  accord  with  our  own  con- 
clusions. 

We  can  not  conceive  that  any  hardship  would  result  from 
this  rule.  In  this  case,  the  defendants  made  their  plea  in 
abatement  as  to  Webb,  and  had  the  benefit  of  a  full  hear- 
ing on  the  merits  of  their  own  defense,  and  we  do  not  un- 
derstand that  there  is  any  pretense  that  it  would  or  could 
have  been  different  on  the  merits  if  this  suit  had  been 
against  the  appellants  alone.  Their  answer  must  have  been 
precisely  the  same,  and  having  once  tried  their  real  case  on 
an  issue  made  by  themselves,  we  do  not  perceive  the  jus- 
tice or  the  legality  of  grantiug  them  the  privilege  a  second 
time.  They,  in  fact,  come  into  court  insisting  that  they  two 
are  the  only  persons  liable,  if  any  liability  exists,  to  plaint- 
iffs, and  when  the  court  takes  them  at  their  word  and  tries 
the  case  on  the  showing  they  make,  turn  about  and  com- 
plain because  judgment  is  entered  in  harmony  with  their 
own  pleading.  This  is,  we  think,  scarcely  accordant  with 
that  spirit  of  justice  which  the  courts  should  be  solicitous 
always  to  follow. 

3.  The  next  ground  of  error  assigned  is  that  the  evidence 
was  insufficient  to  justify  the  findings  of  the  court  below. 
This  question  is  to  be  determined  in  a  great  measure  by 
the  effect  which  is  to  be  given  to  the  pleadings.  The  de- 
fendants undoubtedly  intended  to  put  the  plaintiffs  to  the 
proof  of  all  material  allegations  of  the  complaint,  and  yet 
we  think  they  could  scarcely  claim  so  much.  They  deny 
that  they  were  partners  (as  alleged  by  complaint)  in  the 
fast  freight  line,  and  yet  admit  that  the  defendants,  Du 
Bell  and  Hughes,  against  whom  judgment  is  rendered,  and 
who  appeal,  are  partners  and  owners  of  said  line.  They 
deny  that  they  received  the  goods  mentioned  in  complaint 
in  the  ''manner  and  form"  alleged,  and  yet  admit  that  they 
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did  receive  certain  goods  of  aboat  tlie  quality  and  descrip- 
tion alleged,  and  did  undertake  to  carry  the  same  from 
Umatilla  to  Idaho  City.  They  deny  the  market  value  of  the 
goods  and  the  charge  of  negligence,  etc. 

Under  these  pleadings,  what  in  fact  have  the  plaintiffs  to 
prove?  Not  that  the  defendants,  Du  Bell  and  Hughes,  are 
owners  of  the  fast  freight  line  between  Umatilla  and  Idaho 
City — that  fact  is  admitted;  not  that  the  defendants  under- 
took to  receive  and  carry  certain  goods  on  their  line  for  the 
plaintiffs — that  is  also  admitted;  not  that  those  goods  were 
carried  by  defendants  to  Idaho  City,  and  were  wet  and  in 
bad  condition  on  arrival — that  is  not  denied,  and  is  there- 
fore admitted. 

The  defendants  then  say  and  admit  that  they  are  common 
carriers;  that  they  undertook  to  carry  the  goods;  that  they 
did  carry  and  deliver  them,  and  when  delivered  they  were 
wet  and  in  bad  condition.  No\e,  what  do  those  admissions 
leave  for  the  plaintiffs  to  prove  ?  Simply  the  condition  in 
which  the  goods  were  delivered  to  the  defendants,  and  the 
difference  between  their  value  as  thus  received  by  them  and 
their  value  on  delivery  at  Idaho  City,  in  a  wet  and  bad  con- 
dition. While  defendants  deny  the  damage  generally,  there 
is  no  such  denial  as  entitled  them  to  dispute  the  amount  of 
damages,  if  any  is  shown;  this  we  understood  the  counsel 
of  the  appellants  to  concede  in  the  argument. 

Now,  what  did  the  plaintiffs  prove  ?  They  established  the 
value  of  the  goods  when  received,  and  proved  the  difference 
between  that  value  and  the  price  of  an  undamaged  article. 
They  proved  by  the  defendants'  own  admissions  in  their 
original  answer  that  the  goods  were  damaged  in  defendants' 
hands  while  in  transUti;  that  they  were  unloaded  in  the 
snow  and  were  exposed  to  the  action  of  the  elements  to 
such  a  degree  that  they  were  dripping  with  wet  when  they 
arrived.  They  could  not  appear  in  the  wet  and  damaged 
condition  they  were  in  on  their  delivery  to  the  plaintiffs  at 
Idaho  City,  if  that  condition  had  not  resulted  from  the 
action  of  the  weather  while  in  defendants'  hands.  Would 
not  the  court  or  a  jury  be  amply  justified  in  inferring  that 
the  damage  proved  was  the  result  of  their  having  been  wet 
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in  the  hands  of  the  defendants,  when  there  is  no  testimony 
to  show  that  thej  were  exposed  at  anj  other  time.  The  only 
eyidence  on  the  point  tended  to  establish  this  inference, 
and,  as  it  was  all  the  evidence,  the  court  was  bound  to 
adopt  the  inference  or  disregard  the  plain  rule  of  law  in  civil 
cases,  that  the  weight  of  evidence  controls  the  conclusion. 

In  addition  to  this  testimony,  there  were  the  written  ad- 
missions of  the  defendants  in  their  original  answer,  when 
they  undertake  to  explain  the  condition  of  the  goods  on 
arrival  by  saying  'Hhat  it  was  owing  to  the  inclemency  of 
the  weather,  the  bad  condition  of  the  roads,  the  necessity 
of  unloading  the  goods,  and  their  consequent  exposure."  It 
will  not  do  to  say  that  these  matters  of  excuse  or  discharge 
were  struck  but  of  the  answer,  and  should  not  have  been 
considered.  They  were  still  admissions  tending  to  estab- 
lish that  the  goods  were  received  in  good  order  and  were 
damaged  in  transitu,  and  wbre  as  much  evidence  to  be  con- 
sidered as  any  other  admissions.  It  is  true  that  the  fact 
that  they  were  repudiated  by  the  defendants  striking  them 
out  may  show  that  they  were  made  under  a  misapprehension; 
but  as  the  fact  of  that  repudiation,  like  any  other  correction 
of  an  error  in  statement,  was  as  fully  before  the  court  as  the 
original  admission  itself,  it  was  a  proper  matter  for  the 
consideration  of  the  judge,  and  he  no  doubt  reached  the 
right  conclusion. 

In  Hirschfield  v.  Ih'aiiklin,  6  Cal.  607,  the  defendant  made 
cognovit  for  the  sum  of  one  thousand  seven  hundred  dol- 
lars. Afterwards,  on  a  suit  brought  for  the  sum,  the  cog- 
novit having  been  lost  by  fire,  the  defendants'  answer  deny- 
ing the  cause  of  action,  it  was  held  that  the  cognovit  was 
good  as  an  admission  in  pais,  and  that  upon  such  evidence 
the  plaintiff  was  entitled  to  recover. 

If  the  defendants  had  admitted  the  facts  set  up  in  the 
answer,  and  afterwards  stricken  out  on  their  own  motion,  to 
a  party  out  of  court,  the  plaintiff  could  certainly  have  intro- 
duced the  witness  and  proved  the  statements.  And  can 
any  good  reason  be  given  why  the  same  admissions  delib- 
erately made,  and  yet  upon  record,  though  not  in  the  issue, 
are  not  just  as  proper  for  the  consideration  of  the  court 
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or  jary  trying  the  cause,  as  if  they  had  been  shown  the 
court  dehors  the  record  ? 

There  is  another  consideration  urged  by  the  defendants 
which  we  think  has  in  it  much  of  the  elements  of  a  good 
defense,  which  is  that  the  goods  were  received  without  ob- 
jection by  the  plaintiffs,  receipted  for  as  in  good  order,  and 
taken  away.  Undoubtedly  this  raises  a  strong  presumption 
in  defendants'  favor;  still  it  does  not  amount  to  a  defense 
absolutely.  In  many,  and  indeed  we  think  in  most  cases, 
it  would  establish  the  innocence  of  a  common  carrier  as  to 
the  damage  complained  of;  yet  it  is  only  a  presumption  in 
his  favor — only  evidence  which  the  complainant  must  over- 
come, and  which  he  may  meet  and  explain.  In  this  case  it 
seems  to  have  been  fully  met  by  the  evidence  as  to  the  con- 
dition of  the  goods  on  arrival,  and  the  fact  that  imme- 
diate notice  was  given  of  the  injuries  and  damage  com- 
plained of,  and  the  further  fact  that  by  the  course  of  busi- 
ness at  the  office  of  the  defendants,  parties  receiving  goods 
receipted  in  a  book  kept  for  the  purpose,  which  imported 
in  terms  that  they  were  in  good  condition.  Failing  to  do 
this,  they  were  compelled  to  open  them  in  the  office.  This 
explains  why  the  goods  were  receipted  for  in  good  order  by 
the  plaintiff,  when  they  were  evidently  in  a  badly  damaged 
condition. 

Taking  the  facts  all  together,  we  think  the  findings  of  the 
court  below  fully  sustained  by  the  evidence.  "We  therefore 
affirm  the  judgment  with  costs. 


C.  JACOBS  &  CO.,  Kespondents,  v.  J.  J.  DOOLEY  &  CO., 

Appellants. 

Ihpeaching  Verdict — Affidavit  of  Juror. — ^The  verdict  of  a  jury  may  not 
be  impeached  by  the  affidavit  of  a  juror. 

Appeal  from  the  second  judicial  district,  Boise  county. 
Bosbonmgh  &  Waite,  for  the  appellants. 

May  &  McOratv,  for  the  respondents. 

The  affidavit  of  a  juror  can  not  be  used  to  impeach  a  ver- 
dict.    (4  Abb.  N.  T.  Dig.,  p.  139,  sees.  219-226.) 
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Kelly,  J.,  delivered  the  opinion  of  the  court,  McBbide, 
0.  J.,  and  Smith,  J.,  concurring. 

This  is  an  action  upon  a  promissory  note  for  the  recovery 
of  three  hundred  and  thirty  dollars  and  seventy-one  cents. 
The  defendants  by  their  answer  admit  the  execution  of 
the  note,  but  say  the  same  was  not  stamped  with  United 
States  revenue  stamps;  and  they  further  answer  that  the 
note  was  given  upon  closing  up  an  account;  that  the  account 
was  made  up  by  plaintiffs  in  the  absence  of  defendants' 
books,  and  that  there  was  a  mistake  in  settling  said  account 
in  defendants'  favor  in  the  sum  of  two  hundred  and  forty  dol- 
lars, and  ask  to  be  relieved  of  said  mistake,  and  that  the 
plaintiffs  may  have  judgment  for  ninety  dollars  and  seventy- 
one  cents  only. 

The  plaintiffs  in  their  replication  deny  that  there  was  any 
mistake  in  settling  said  account  in  defendants'  favor,  but  say 
that  such  mistake  was  in  favor  of  plaintiffs  in  the  sum  of 
one  hundred  dollars,  for  which  they  ask  nothing.  They 
also  state  that  said  note  was  given  to  their  agent,  James 
Mullany,  who  immediately  placed  a  revenue  stamp  thereon. 

The  statement  in  this  case  showed  that  the  book  accounts 
of  each  of  the  parties  was  given  in  evidence  to  the  jury;  and 
the  plaintiffs  claimed  that  their  evidence  showed  the  mistake 
to  be  in  their  favor  in  the  sum  of  one  hundred  dollars  more 
than  they  had  claimed  in  the  complaint.  The  defendants 
claimed  on  their  part  that  the  evidence  showed  the  mistake 
to  be  in  favor  of  the  defendants  in  the  sum  of  two  hundred 
and  ninety-three  dollars,  whereupon  the  court  ordered  the 
plaintiffs  to  amend  their  complaint  by  adding  one  hundred 
dollars;  and  the  defendants  should  amend  their  answer  by 
adding  two  hundred  and  ninety-three  dollars,  to  all  of  which 
there  were  no  exceptions  taken  by  defendants.  The  jury 
upon  the  evidence  found  for  the  plaintiffs  in  the  sum  of  four 
hundred  and  thirty  dollars  and  seventy-one  cents. 

The  defendants  seek  to  reverse  the  verdict  in  this  case  on 
the  ground  of  misconduct  of  the  jury,  and  that  the  evidence 
is  not  sufficient  to  support  the  verdict.  The  fact  that  the 
note  was  stamped  and  the  stamp  canceled  immediately  after 
its  receipt  by  plaintiffs'  agent,  Mullany,  and  before  its 
delivery  to  plaintiffs,  is  conceded  by  defendants'  counseli 
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and  of  course  disposes  of  that  question.  The  affidavit  of 
one  of  the  jurors  is  the  only  evidence  relied  on  to  show 
misconduct  of  the  jury;  The  affidavit  is  a  very  extraor- 
dinary one,  and  if  taken  as  true  shows  that  the  juror  was 
under  duress  by  the  other  jurors  in  making  up  his  verdict. 
The  jury  while  deliberating  upon  their  verdict  were  under 
the  charge  of  an  officer  and  within  hearing  of  the  court. 
No  complaint  was  made  to  the  officer/ and  when  the  jury 
rendered  their  verdict  no  such  facts  were  intimated  to  the 
court.  Had  the  juror  claimed  protection  from  the  officer, 
or  made  known  his  grievances  to  the  court  when  he  came  in 
to  render  his  verdict,  he  would  certainly  have  been  pro- 
tected. It  is  hardly  possible  to  suppose  that  a  jury  guarded 
by  an  officer,  and  within  the  hearing  of  the  court,  could 
place  any  one  of  their  number  under  such  great  fear  as  is 
pretended  by  this  juror,  without  his  making  it  known  to  the 
officer,  or  having  the  courage  to  explain  his  verdict  to  the 
court  at  the  time  of  rendering  it.  The  weight  of  authorities 
does  not  permit  jurors  to  impeach  their  own  verdict.  There 
was  no  reason  for  this  juror's  being  under  duress  or  any 
fear  of  harm  while  deliberating  upon  his  verdict,  and  the 
court  below  very  properly  disregarded  his  affidavit  upon  a 
motion  for  a  new  trial.  The  account  books  of  both  plaint- 
iffs and  defendants  were  submitted  and  passed  upon  by  the 
jury,  together  with  the  evidence  of  one  of  the  defendants 
in  regard  to  their  entries  and  manner  of  keeping  ac- 
counts. The  jury  passed  upon  the  original  indebtedness 
as  they  had  a  right  to  do,  and  no  exceptions  were  taken  by 
defendants.  They  found  the  plaintiffs'  account  to  be  cor- 
rect, and  disregarded  entries  made  in  defendants'  cash- 
book,  of  which  the  defendants  complain. 

If  the  defendants  were  unable  to  impress  the  jury  with 
the  correctness  of  their  own  books,  this  court  will  not  dis- 
turb the  verdict.  The  court  below  ordered  the  complaint 
and  answer  amended  in  accordance  with  the  testimony  sub- 
mitted. The  defendants  had  the  full  benefit  of  these 
amendments,  and  took  no  exceptions,  and  they  were  so  con- 
sidered for  the  purposes  of  the  judgment  which  the  jury 
might  render. 

The  judgment  of  the  court  below  must  be  affirmed. 
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THE  PEOPLE,  Eebpondents,  v.  B.  M.  DU  RELL  &  CO., 

Appellants. 

Errors  Apparent  from  the  Record. — The  party  appealing  brings  his  whole 
case  before  the  appellate  tribunal,  and  the  whole  record  is  there  for  re- 
view, and  he  may  challenge  any  part  of  it  as  erroneous. 

Waiver  of  Rights  in  Criminal  Cases'. — In  a  criminal  case,  a  party  does 
not  waive  his  rights  by  not  insisting  upon  them,  and  if  the  court  had  no 
jurisdiction  by  law  to  try  the  case,  it  is  not  cured  by  the  party  failing  to 
claim  his  right  to  be  dismissed. 

Jurisdiction  of  Probate  Courts. — The  probate  courts  of  this  territory  have 
not  jurisdiction  of  cases  for  the  punishment  of  offenders  under  the  license 
laws. 

Jurisdiction  of  District  Counts,  how  Acquired  in  Criminal  Cases. — 
The  district  courts  can  acquire  jurisdiction  of  cases  for  the  punishment 
of  violations  of  license  laws  in  two  ways  only:  First,  by  the  regular  in- 
tervention  of  a  grand  jury;  and,  second,  by  appeal  from  justices'  courts. 

Appeal  from  the  third  judicial  district,  Ada  county. 

Curtis  &  Oeorge,  for  the  appellants. 

A.  Heed,  district  attorney,  for  the  People. 

MoBride,  C.  J.,  delivered  the  opinion  of  the  court,  Smith, 
J.,  concurring. 

The  defendants,  B.  M.  Du  Rell  &  Co.,  are  merchants  in 
business,  in  the  territory  of  Idaho,  and  as  such  are  required 
by  law  to  have  a  license  before  transacting  business.  For 
an  alleged  failure  to  comply  with  the  statute,  requiring  them 
to  have  a  license,  they  were  prosecuted  under  a  warrant  is- 
sued by  the  probate  judge  of  the  county  of  Ada  and  terri- 
tory of  Idaho.  Upon  a  trial  had  before  the  probate  judge, 
the  defendants  were  found  guilty  of  the  charge  of  selling 
goods  without  license,  and  sentenced  to  pay  a  fine  of  fifty 
dollars  and  costs.  From  this  judgment  and  sentence,  the 
defendants  appealed  to  the  district  court,  and  upon  a  trial 
of  the  case  therein,  the  defendants  were  again  found  guilty, 
and  the  judgement  and  sentence  of  the  court  below  were 
affirmed.  From  the  proceedings  in  the  district  court,  the 
defendants  appeal  to  this  court,  and  for  ground  of  reversal 
of  the  judgment  below,  allege: 

1.  That  the  probate  court  had  no  jurisdiction  to  try  and 
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pnnisli  offenses  in  this  territory,  and  that  its  action  in  tak- 
ing jurisdiction  in  this  canse  was  without  authority,  and 
therefore  erroneous. 

2.  That  as  the  probate  court  had  no  jurisdiction  of  the 
case,  the  district  court  could  not  acquire  jurisdiction  by 
an  appeal  therefrom,  and  that  consequently  a  judgment  ren- 
dered in  affirmance  of  the  action  of  the  probate  court  is 
erroneous. 

3.  That  this  is  a  criminal  proceeding,  and  the  offense 
charged  is  against  B.  M.  Du  Bell  &  Co.,  whereas  it  should 
be  against  some  individual,  to  be  maintainable. 

On  the  other  hand,  the  respondents  contend  that  whether 
the  probate  court  can  have  and  exercise  the  jurisdiction  to 
try  and  punish  this  class  of  offenses  or  not,  this  court  can 
only  review  the  errors  of  the  district  court;  that  the  dis- 
trict court  had  an  unquestioned  jurisdiction  of  this  class  of 
cases;  that  defendants  themselves  appealed  to  that  court 
and  took  no  exceptions  to  its  acquiring  jurisdiction  in  the 
manner  of  an  appeal,  and  can  not  now  object  that  the  mode 
by  which  it  obtained  cognizance  of  the  case  was  irregular, 
and  that  as  no  exception  to  the  jurisdiction  was  taken  in 
the  court  below,  the  defendants  can  not  urge  in  this  court 
an  exception  which  they  waived  in  the  inferior  court. 

The  case  involves  questions  of  considerable  importance, 
and  we  have  given  it  as  thorough  examination  as  our  time 
and  facilities  would  allow. 

As  to  what  errors  of  the  court  below  we  will  review  we 
have  to  say,  that  while  the  position  of  the  counsel  for  the 
people,  that  no  objection  can  be  brought  forward  to  the  ju- 
risdiction in  this  court,  after  the  party  has  submitted  to  the 
jurisdiction  without  exception  in  the  court  below,  is  veiy 
plausible,  yet  we  think  the  question  is  fully  settled  by  the 
statute.  The  party  appealing  brings  his  whole  case  before 
the  appellate  tribunal,  and  the  whole  record  is  there  for  re- 
view and  he  may  challenge  any  part  of  it  as  erroneous.  Sec- 
tion 471,  Statutes  of  Idaho,  p.  297,  is  as  follows:  **Upon  the 
appeal  any  decision  of  the  court  in  an  intermediate  order  or 
proceeding,  forming  a  part  of  the  record,  maybe  reviewed." 
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We  are  clearly  of  opinion  that  if  the  record  in  this  case 
is  found  to  contain  error  in  law,  it  would  be  the  duty  of  this 
court  to  notice  it,  though  the  appellants  may  not  have  as- 
signed the  same.  We  proceed,  therefore,  to  the  review  of 
thafc  record. 

The  first  question  is,  whether  the  district  court  had  any 
rightful  jurisdiction  of  the  case. 

There  is  no  doubt  that  the  district  court  has  power  to  try 
and  punish  offenses  of  the  class  which  is  prosecuted  in  this 
case,  and  it  can  acquire  jurisdiction  of  such  cases  in  two 
ways,  one  by  the  regular  intervention  of  a  grand  jury  and 
the  indictment  of  the  offender,  and  the  other  by  an  appeal 
from  the  justice  of  the  peace,  who  is  specially  authorized 
to  proceed  on  complaint  and  arrest  of  defendant,  to  try  and 
punish  him.  (See  Statutes  of  Idaho,  sec.  150,  concerning 
crimes  and  punishments,  p.  474.) 

Both  the  district  and  justices*  courts  have  original  juris- 
diction of  the  offense  charged  in  this  case,  and  the  district 
court  has,  in  addition,  an  appellate  jurisdiction  from  jus- 
tices' courts,  and  these  two  are  the  only  courts  of  this  ter- 
ritoi-y  that  are  by  law  invested  with  any  power  to  try  and 
punish  offenses  against  the  laws. 

On  a  review  of  the  record  in  this  case  we  find  that  it  was 

« 

a  proceeding  having  its  origin  in  the  probate  court  of  Ada 
county;  that  all  the  original  proceedings  were  in  such  court, 
and  that  the  case  came  through  that  court  into  the  district 
court,  whence  it  was  appealed  to  this  forum.  We  think  the 
district  court  erred  in  entertaining  the  appeal.  In  a  crim- 
inal case,  a  party  does  not  waive  his  rights  by  not  insisting 
upon  them,  and  if  the  court  had  no  jurisdiction  by  law  to 
try  the  case,  it  is  not  cured  by  the  party  failing  to  claim  his 
right  to  be  dismissed. 

The  case  stands  in  the  same  condition  as  if  it  had  been 
originally  begun  and  tried  before  a  private  individual.  The 
laws  of  the  territory  invest  no  man  or  court  with  authority 
over  these  offenses  except  justices  of  the  peace  and  the  dis- 
trict court,  and  the  probate  court  was  acting  in  neither  ca- 
pacity.    It  is  true  that  he  may  act  as  a  magistrate,  but  that 


Jan.  1866.]  People  v.  Du  Eell..  47 

Opizdon  of  the  Court — McBride,  C.  J. 

is  only  for  the  commitment  of  offenders  and  not  for  their 
punishment,  and  in  such  case  his  is  not  a  probate  court, 
but  is  a  magistrate's  court,  and  should  be  so  designated. 
As  such  he  is  also  by  law  invested  with  the  powers  of  a 
justice  of  the  peace.  If  the  validity  of  this  law  can  be  sup- 
ported at  all,  it  is  not  on  the  principle  that  he  can  be  in- 
vested with  a  justice's  jurisdiction  as  a  probate  judge,  but 
that  the  legislature  of  the  territory  may  provide  for  a  justice 
of  the  peace,  and  constitute  the  person  selected  to  fill  the 
office  of  judge  of  probate  as  siich  an  officer;  and  while  he  is 
in  discharge  of  the  duties  appertaining  to  such,  he  is  not 
acting  as  probate  judge  of  the  county  for  which  he  was 
chosen,  but  he  is  a  justice  of  the  peace,  acting  in  the  same 
character  and  performing  the  same  duties  as  any  other 
justice  of  the  peace. 

To  support  any  judgment  rendered  by  him  as  a  justice  of 
the  peace,  the  record  should  show  that  he  was  acting  in  that 
character,  and  not  as  a  probate  judge,  as  in  this  case.  It 
might  as  well  be  insisted  that  he  could,  in  his  capacity  as  a 
justice  of  the  peace,  grant  letters  of  administration  and  ap- 
point and  remove  guardians  because  the  fact  might  be  that 
he  had  authority  to  do  these  acts  asprobate  judge,  as  that  he 
could  transact  business  which  is  exclusively  that  of  a  justice 
in  a  probate  court. 

It  is  not  contended  by  the  counsel  for  the  plaintiffs  that 
the  defendant  could  have  been  punished  by  the  probate 
court  as  such,  or  that  such  court  has  any  jurisdiction  to  try 
criminal  actions,  and  as  we  have  decided  that  the  whole  rec- 
ord in  the  case  is  before  us,  that  the  court  from  which  the 
original  process  issued  had  no  jurisdiction,  and  that  the 
district  court  could  only  obtain  cognizance  and  jurisdic- 
tion in  two  modes,  and  that  this  case  came  into  the  district 
court  by  neither  of  those  modes,  it  follows  that,  in  our 
opinion,  the  action  therein  was  erroneous  and  must  be  re- 
versed. 

There  are  some  other  questions  upon  the  record  which 
have  been  argued  by  counsel,  but  as  a  decision  of  them  is 
not  ueceasary  to  dispose  of  this  case,  we  decline  passing 
upon  them  at  this  time. 
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Jndgment  and  sentence  of  the  court  below  reversed. 

This  case  will  be  remanded  to  the  district  court,  with  au 
order  to  dismiss  the  case,  taxing  the  costs  incurred  in  the 
appeal  against  the  appellee. 

Kellt,  J.,  having  acted  as  counsel  in  the  court  below, 
did  not  sit  on  the  hearing  of  this  case. 


M.  L.  HENRY,  Respondent,  v.  DAVID  JONES  ET  AL., 

Appellants. 

Instructioxs. — ^It  is  not  error  to  refuse  an  instruction  which  is  foreign  to 
the  pleadings  and  evidence,  although  correct  in  principle. 

Shaffei'  dk  Ainslie,  for  the  appellants. 
Roshorough  &  Prestoriy  for  the  respondent. 

KeTjLY,  J.,  delivered  the  opinion  of  the  court,  McBbide, 
C.  J.,  and  Smith,  J.  concurring. 

This  action  was  instituted  by  one  co-tenant  against  the 
other  co-tenants,  to  recover  his  portion  of  the  value  of  the 
water  flowing  in  a  ditch  leading  from  Lewis'  Gulch,  in  Boise 
county,  and  owned  jointly  by  plaintiff  and  defendants. 

The  only  point  relied  on  to  reverse  the  judgment  is  be- 
cause the  court  below  refused  to  instruct  the  jury  "  that  if 
they  believed  from  the  evidence  that  plaintiff  told  defend- 
ants to  take  the  water  and  use  it  for  their  pay,  and  in  pur- 
suance thereof  defendants  did  take  it  and  use  it,  they  should 
find  for  defendants.'*  The  defendants  do  not  set  up  any 
such  contract  in  their  answer,  but  expressly  deny  that  they 
ever  entered  into  any  contract,  or  are  in  any  manner  in- 
debted to  plaintiff  for  his  portion  of  said  water. 

The  instruction  was  entirely  foreign  to  the  pleadings, 
and  was  not  warranted  by  the  evidence.  It  was  therefore 
properly  refused. 

Judgment  below  is  affirmed. 
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THE  PEOPLE,  Plaintifps,  v.  JOHN  FABEELL,  De- 
fendant. 

CsRTiinnNO  Causes  i^rro  thb  Supreme  Coubt. — The  proviBlona  of  section 
326  of  the  civil  practice  act,  authorizing  the  diatrict  court  to  certify 
questions  of  law  to  the  -supreme  court  for  decision,  apply  to  civil  cases 
only. 

The  defendant  was  indicted  in  the  district  court  of  the 
third  judicial  district,  in  and  for  Ada  county,  for  the  crime 
of  murder.  At  the  April  term  of  said  court,  1866,  he 
moved,  upon  affidavits,  for  a  change  of  venue,  which  motion  < 
was  denied.  Afterwards,  the  defendant  having  procured 
additional  affidavits,  moved  the  court  to  reopen  and  re-ex- 
amine the  motion  for  a  change  of  venue,  which  motion  was 
also  refused.  The  defendant  then  filed  his  additional  affi- 
davits, whereupon  the  court  made  the  order  referred  to  in 
the  opinion  of  the  court. 

Albert  Heed,  district  attorney,  for  the  people. 
Curtis  dk  George,  and  I.  N.  Smith,  for  the  defendant. 

Eellt,  J.,  delivered  the  opinion  of  the  court,  McBbide, 
C.  J.,  concurring. 

This  cause  came  up  to  be  heard  in  the  court  below  upon 
the  motion  of  defendant  for  a  change  of  venue,  and  after 
the  argument  of  counsel  the  courfc  made  the  following  order : 
''After  hearing  of  said  motion  the  court  withheld  further 
judgment  thereon,  and  the  same  was  adjourned  into  the 
supreme  court  for  a  hearing  and  decision  of  said  motion." 

The  three  hundred  and  twenty-sixth  section  of  the  civil 
practice  act  provides  as  follows:  "Whenever  on  the  trial  of 
an  action  at  law,  in  the  district  court,  it  shall  be  found  to 
turn  on  an  important  or  doubtful  principle  of  law,  the  court 
may  direct  a  special  verdict  to  be  found;  and  in  all  cases 
the  parties  may  agree  upon  the  facts,  and  such  agreement, 
in  writing,  signed  by  the  parties  or  their  attorneys,  shall  be 
made  a  part  of  the  record;  and  all  questions  of  law  arising 
on  special  verdicts,  agreed  cases,  motions  for  new  trial, 
and  all  others  in  any  manner  arising  in  the  district  courts, 
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in  law  or  equity,  may  be  adjourned  into  the  supreme  court 
for  decision;  and  the  supreme  court  may  give  judgment,  or 
remand  the  cause,  or  make  any  order  according  to  the  law 
of  the  case." 

This  is  a  statutory  provision  for  the  submission  or  the  ad- 
journment of  doubtful  questions  which  may  arise  in  a  dis- 
trict court  on  the  trial  of  an  action  at  law  or  equity  to  the 
supreme  court.  Such  cases  are  confined  to  the  civil  prac 
tice.  Appeals  to  the  supreme  court  in  criminal  cases  must 
be  taken  from  a  final  judgment  of  the  district  court,  or 
from  an  order  of. the  district  court,  allowing  a  demurrer, 
granting  or  refusing  a  new  trial,  (^ee  criminal  practice 
act,  sec.  463.)  The  motion  adjourned  into  this  court  arises 
upon  a  question  which  the  district  judge  should  first  de- 
cide in  that  court.  To  take  any  other  view  of  the  case 
would  tend  to  allow  defendants  in  criminal  cases,  whenever 
in  the  progress  of  a  trial  they  see  proper  to  take  exceptions, 
to  ask  to  have  the  question  adjourned  to  the  supreme  court 
for  its  decision.  The  statute  does  not  contemplate  such  a 
course. 

The  question  must  therefore  be  remanded  to  the  district 
court  for  final  adjudication. 


HILL  BEACHT  v.  B.  F.  LAMKIN. 

Officsk.  --Proceedings  against  an  officer  for  neglect  of  duty,  being  a  personal 

default,  will  by  no  means  involve  his  successor. 
Costs. — In  no  event  could  this  court  render  judgment  against  the  territory 

for  coats,  there  being  no  mode  of  enforcing  it,  or  process  by  which  it 

could  be  made  effective. 

From  the  first  judicial  district,  Nez -Perce  county. 

Suit  instituted  April  12,  1864,  to  compel  defendant,  as 
territorial  auditor,  to  audit  an  account  against  the  territory, 
and  to  number  the  same  four  and  a  half  (4^),  in  order  to  get 
payment  in  advance  of  other  accounts  already  audited  and 
numbered.  After  some  interlocutory  motions  and  proceed- 
ings, the  following  order  was  made  by  the  presiding  judge, 
on  May  2,  1864: 
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On  hearing  the  above  cause^  it  is  ordered  that  a  man- 
damus issue  to  the  said  B.  F.  Lamkin  to  audit  the  claim  of 
said  Beachy  and  number  it  four  and  one  half  (4|) .  And 
the  said  cause  is  hereby  remanded  to  the  supreme  court, 
and  the  clerk  will  send  all  the  papers  in  this  case  to  the 
clerk  of  the  supreme  court.  And  the  auditor,  the  said  B. 
F.  Lamkin,  is  hereby  authorized  to  audit  the  claim  of  E.  F. 
Gray,  and  the  costs  of  this  suit  against  the  territory.  This 
is,  however,  in  no  way  to  conflict  with  auy  payment  hereto- 
fore made  by  the  treasurer,  but  to  take  precedence  of  all  the 
claims  allowed  and  not  paid  prior  to  the  issue  of  the  alter- 
native mandamus.  ALECK  C.  SMITH, 

Judge  First  Judicial  District. 

Upon  this  order  the  transcript  comes  into  this  court. 
Whereupon  the  following  stipulation  was  entered  into  by 
the  parties  subscribing  the  same : 

June  2,  1866.  Now  on  this  day  comes  H.  B.  Lane,  con- 
troller of  Idaho  territory,  and  successor  to  B.  F.  Lamkin, 
former  auditor  of  said  territory,  and  the  said  H.  B.  Lane 
representing  the  said  officer,  and  Hill  Beachy  by  A.  Heed, 
his  attorney,  and  hereby  stipulate  and  agree  that  the  appeal 
heretofore  taken  in  the  above-entitled  action  be  dismissed, 
at  the  costs  of  the  said  territory  of  Idaho. 

H.  B.  LANE, 

Territorial  Controller. 
HILL  BEACHT, 

Per  A.  Heed,  Attorney. 

McBrede,  0.  J.,  delivered  the  opinion  of  the  court,  E^- 
LT,  J.,  and  Smith,  J.,  concurring. 

This  action  was  brought  to  compel  the  defendant  by 
mandamus  to  perform  an  official  act  which  plaintiff  alleges 
he  had  failed  and  neglected  to  do.  The  case  was  deter- 
mined by  the  district  court  of  the  first  judicial  district,  in 
favor  of  the  plaintiff,  and  the  judge  thereafter,  upon  his  own 
motion,  ordered  his  clerk  to  transmit  the  papers  and  record 
to  this  court. 

The  plaintiff  Beachy,  and  one  H.  B.  Lane,  who  claims  to 
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be  the  successor  in  office  of  the  defendant,  now  move  by  a 
stipulation  on  file  to  dismiss  the  case  from  the  calendar  and 
for  judgment  against  the  people  of  the  territory  for  costs. 

This  motion  must  be  denied.  The  case  is  not  in  this 
court  at  the  instance  of  the  parties,  and  while  the  court 
would,  on  an  intimation  that  the  merits  of  the  case  were  no 
longer  in  issne,  probably  dismiss  it,  the  parties  *ave  not, 
as  in  other  cases  brought  here  on  their  own  motion,  the 
right  to  have  it  dismissed.  But  the  objection  to  the  motion 
is  conclusive  in  another  point  of  issue. 

Mr.  Lane,  even  if  he  were  the  successor  in  office  of  Mr. 
Lamkin,  would  not  be  a  proper  party  to  this  record.  The 
proceeding  was  against  Lamkin  for  neglect  of  duty,  and, 
beiug  a  personal  default,  would  by  no  means  involve  his  suc- 
cessor. Lamkin  was  proceeded  against  for  a  persqnal  failure 
to  perform  a  duty  charged  as  required  by  law.  Mr.  Lane, 
who  has  been  guilty  of  no  such  neglect  of  duty,  could 
not  be  made  responsible  for  the  faults,  however  grievous, 
of  his  predecessor.  In  no  event  could  this  court  render  a 
judgment  against  the  territory  for  costs.  We  have  no  means 
of  enforcing  it,  there  being  no  process  by  which  it  could  be 
made  e£fective. 

If  the  territory  is  liable  for  costs,  the  account  must  be 
presented  in  the  usual  way  and  the  liability  discharged  as 
all  others  are.  An  execution  could  not  issue,  and  the  judg- 
ment would  be  entirely  nugatory  and  void. 

Motion  denied. 


THE  PEOPLE  V.  GILLESPIE. 

County  Commissioners— Resignation — Filling  Vacancy  in  Office— Com- 
missioners.— Under  the  statutes,  the  resignation  of  a  county  commis- 
sioner must  be  tendered  to  the  board  of  which  he  is  a  member,  and  the 
vacancy  must  be  filled  by  the  commissioners.  The  governor  has  no 
power  to  fill  such  vacancies. 

Appeal  from  the  third  judicial  district,  Ada  county. 

Albert  Heed,  district  attorney,  for  the  appellants. 
Curtis  dt  George,  for  the  respondent. 
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Smith,  J.,  delivered  the  opinion  of  the  court,  McBride, 
C.  J.,  concurring. 

The  people  were  complainants  against  B.  L.  Gillespie  in 
an  action  of  quo  toarranto  for  usurping  the  office  of  county 
commissioner,  and  for  wrongfully  exercising  the  duties  of 
that  office.  It  appears  from  the  record  that  one  Gilbert 
resigned  the  oiSice  of  commissioner  of  said  county,  to  the 
governor  of  the  territory,  who  appointed  and  commissioned 
one  B.  H.  Lindsay  to  fill  the  vacancy  occasioned  by  such 
resignation.  It  also  shows  that  Bobert  L.  Gillespie  was 
appointed  to  fill  the  same  vacancy  by  the  other  members, 
constituting  a  quorum  of  the  board  of  commissioners  of 
said  county.  Gillespie  qualified  and  entered  upon  the 
office  under  his  appointment,  the  said  Lindsay  claiming  to 
be  entitled  thereto  under  his  appointment  by  the  governor. 

The  only  question  for  this  court  to  determine  now  is,  who 
had  the  right  to  appoint  or  fill  said  vacancy?  Section  9, 
parts  2  and  3  of  the  act  creating  officers,  page  593,  sets 
forth  fully  and  completely  to  whom  and  the  manner  in 
which  all  resignations  shall  be  made;  and  it  appears  that  it 
was  the  duty  of  the  said  commissioner  to  have  resigned  to 
the  county  commissioners,  and,  further,  that  by  virtue  of 
the  resignation  being  made  to  them  they  had  the  appoint- 
ing power. 

The  decision  of  the  court  below  is  affirmed  and  the 
cause  remanded  for  further  proceedings. 
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PRESENT : 
Hon.  JOHN  R  McBRIDE,  Chief  Justice. 
Hon.  MILTON  KELLY,  \ 
Hon.  JOHN  CUMMINS,  r^^^^* 


T.  J.  MOGEE  V.  HENBT  KOUBLT. 

Clkrk's  Cbbtificatb. — The  certificate  of  the  clerk  of  the  district  court  that 
the  "judgment  has  been  duly  appealed**  will  not  cure  any  defects  in  the 
record.    It  is  for  the  court  to  determine  that  question  from  the  record. 

Afpbarance — ^Waiveb. — A  party  appearing  generally,  in  a  suit  or  proceed- 
ing, thereby  cures  whatever  defects  may  exist  in  the  original  process  to 
bring  him  into  court. 

Idem. — ^A  voluntary  appearance  in  an  action  is  as  effectual  for  any  purpose  as 
due  service  of  process. 

Ii>KM — ^Notice  op  Appeal. — A  party  appearing  generally  in  a  case  on  appeal 
in  this  court,  thereby  waives  all  informalities  in  the  notice  of  such  appeal, 
or  want  of  service  of  the  same. 

JnsiaDicTiOK— Pbobate  Courts. — The  act  of  the  legislature  conferring  ap- 
pellate jurisdiction  upon  the  probate  courts  in  civil  cases,  is  in  conflict 
with  the  organic  act. 

Appeal  from  the  first  district,  Nez  Perce  county. 

A.  Heed,  for  the  appellant. 

Appellant  seeks  to  have  the  court  review  all  intermediate 
orders  and  judgments,  and  to  have  the  order  and  judgment 
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of  the  districfc  court  reversed,  and  to  have  the  judgment  of 
the  justice  of  the  peace  affirmed  with  costs.  (Stats.,  p.  141, 
sees.  292  and  293.) 

Curtis  &  Oeorge,  for  the  respondeut. 

There  is  no  evidence  of  the  service  upon  respondent  of 
any  notice  whatever  of  this  appeal.  The  record  shows  no 
judgment  or  order  of  the  court  below  in  the  case.  The  ap- 
peal from  the  probate  court  to  the  district  court  was  with- 
out authority  of  law,  and  conferred  no  jurisdiction  upon 
that  court  in  the  case,  either  original  or  appellate.  And  the 
district  court  very  properly  decided  nothing.  .  The  most  that 
court  could  have  done  was  to  have  dismissed  the  appeal. 

This  court  can  not  go  behind  the  district  court  to  review 
any  order  or  judgment  made  by  any  inferior  court.  This 
court  can  only  act  upon  the  proceedings,  judgment,  or  orders 
of  the  district  court  from  which  the  appeal  was  brought 
here,  whether  the  same  be  intermediate  or  not.  Nor  can 
this  court  affirm  the  judgment  of  the  justice  of  the  peace,  as 
no  appeal  lies  from  that  court  to  this.  And  no  remittitur  or 
mandate  could  be  sent  there.  If  the  inferior  court  erred, 
the  district  court  was  open  to  correct  them;  and  this  court 
to  correct  the  errors  of  the  district  court.  In  this  case  the 
district  court  committed  no  error  by  having  done  nothing. 

All  the  proceedings  in  all  the  courts  below  haye  been  and 
are  coram  non  judice  and  void,  and  this  appeal  is  the  same. 
The  justice  had  no  jurisdiction  over  the  subject-matter;  the 
probate  court,  under  the  organic  act,  had  no  appellate  civil 
jurisdiction ;  the  district  court  had  no  jurisdiction  on  appeal 
from  a  justice's  court  through  a  probate  court;  this  court 
has  no  jurisdiction  whatever  to  determine  any  of  the  rights 
of  the  parties,  because  no  such  rights  were  submitted  for 
the  determination  of  the  district  court,  and  it  determined 
none — not  even  awarding  costs. 

CuMinNS,  J.,  delivered  the  opinion  of  the  court,  McBbide, 
0.  J.,  and  Kellt,  J.,  concurring. 

This  was  an  action  in  replevin,  originally  commenced  and 
tried  in  the  justice's  court  for  the  recovery  of  specific  per- 
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sonal  property,  or  its  value,  which  was  determined  in  favor 
of  the  plaintiff.  From  that  court  the  defendant  appealed 
to  the  probate  court  of  Nez  Perce  county.  When  the  cause 
was  called  up  for  hearing  in  the  probate  court,  on  the  fifth 
of  February,  1864,  plaintiff,  by  his  counsel,  moved  the  court 
to  dismiss  the  cause,  upon  the  ground  that  the  probate 
court  did  not  possess,  nor  could  it  exercise,  appellate  juris- 
diction. This  motion  was  allowed  by  the  court,  and  the 
cause  accordingly  dismissed.  From  this  judgment,  or  order 
of  dismissal,  the  defendant  appealed  to  the  district  court  of 
the  first  judicial  district.  On  the  first  day  of  April,  1864, 
the  cause  being  called  up  for  hearing  in  the  district  court, 
that  court  reversed  the  judgment  of  the  probate  court  in 
sustaining  the  motion,  holding  that  the  probate  court  was 
properly  invested  with  and  could  exercise  appellate  jurisdic- 
tion, and  hence  erred  in  dismissing  the  cause.  But  whether 
the  case  was  remanded  to  the  probate  court,  as  would  have 
been  proper  under  this  ruling,  for  further  or  for  any  pro- 
ceedings, does  not  clearly  appear  from  the  record  before  us. 
From  the  judgment  of  the  district  court  disallowing  the 
motion  filed  in  the  probate  court,  and  declaring  that  that 
court  could  legally  exercise  appellate  jurisdiction,  the  plaint- 
iff appeals  to  this  court.  Upon  this  state  of  facts,  the  re- 
spondent files  a  motion  to  dismiss  the  appeal  upon  the 
grounds:   • 

1.  That  there  is  no  evidence  in  the  record  or  transcript 
from  the  court  below  of  service  of  the  notice  of  appeal  on 
the  respondent. 

2.  There  is  no  judgment  of  the  court  below  (meaning  the 
justice's  court)  from  which  an  appeal  will  lie. 

As  ^o  the  first  point  raised  by  this  motion,  it  is  true  the 
record  does  not  show  or  contain  those  facts  necessary  to  con- 
stitute legal  service  of  a  notice.  A  certified  copy  of  the 
notice  of  appeal  is  set  out  in  the  transcript,  together  with  a 
cei-tificate  of  the  clerk  that  the  appeal  was  ''duly  taken  to 
the  supreme  court  by  the  filing  and  service  of  the  proper 
notice,"  etc.  The  rule  is  well  understood  that  it  is  for  the 
court  and  not  for  the  clerk  to  determine  whether  an  appeal 
has  been  properly  taken.    It  is  the  duty  only  of  the  clerk  to 
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of  the  district;  conrt  reversed,  aud  to  have  the  judgment  of 
the  justice  of  the  peace  affirmed  with  costs.  (Stats.,  p.  141, 
sees.  292  and  293.) 

Curtis  &  George,  for  the  respondeut. 

There  is  no  evidence  of  the  service  upon  respondent  of 
any  notice  whatever  of  this  appeal.  The  record  shows  no 
judgment  or  order  of  the  court  below  in  the  case.  The  ap- 
peal from  the  probate  court  to  the  district  court  was  with- 
out authority  of  law,  and  conferred  no  jurisdiction  upon 
that  court  in  the  case,  either  original  or  appellate.  And  the 
district  court  very  properly  decided  nothing.  .  The  most  that 
court  could  have  done  was  to  have  dismissed  the  appeal. 

This  court  can  not  go  behind  the  district  court  to  review 
any  order  or  judgment  made  by  any  inferior  court.  This 
court  can  only  act  upon  the  proceedings,  judgment,  or  orders 
of  the  district  court  from  which  the  appeal  was  brought 
here,  whether  the  same  be  intermediate  or  not.  Nor  can 
this  court  affirm  the  judgment  of  the  justice  of  the  peace,  as 
no  appeal  lies  from  that  court  to  this.  And  no  remittitur  or 
mandate  could  be  sent  there.  If  the  inferior  court  erred, 
the  district  court  was  open  to  correct  them;  and  this  court 
to  correct  the  errors  of  the  district  court.  In  this  case  the 
district  court  committed  no  error  by  having  done  nothing. 

All  the  proceedings  in  all  the  courts  below  haye  been  and 
are  cwam  non  jxidice  and  void,  and  this  appeal  is  the  same. 
The  justice  had  no  jurisdiction  over  the  subject-matter;  the 
probate  court,  under  the  organic  act,  had  no  appellate  civil 
jurisdiction;  the  district  court  had  no  jurisdiction  on  appeal 
from  a  justice's  court  through  a  probate  court;  this  court 
has  no  jurisdiction  whatever  to  determine  any  of  the  rights 
of  the  parties,  because  no  such  rights  were  submitted  for 
the  determination  of  the  district  court,  and  it  determined 
none — not  even  awarding  costs. 

Cummins,  J.,  delivered  the  opinion  of  the  court,  McBride, 
C.  J.,  and  Kelly,  J.,  concurring. 

This  was  an  action  in  replevin,  originally  commenced  and 
tried  in  the  justice's  court  for  the  recovery  of  specific  per- 
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sonal  property,  or  its  value,  wLicb  was  determined  in  favor 
of  the  plaintiff.  From  that  court  the  defendant  appealed 
to  the  probate  court  of  Nez  Perce  county.  When  the  cause 
was  called  up  for  hearing  in  the  probate  court,  on  the  fifth 
of  February,  1864,  plaintiff,  by  his  counsel,  moved  the  court 
to  dismiss  the  cause,  upon  the  ground  that  the  probate 
court  did  not  possess,  nor  could  it  exercise,  appellate  juris- 
diction. This  motion  was  allowed  by  the  court,  and  the 
cause  accordingly  dismissed.  From  this  judgment,  or  order 
of  dismissal,  the  defendant  appealed  to  the  district  court  of 
the  first  judicial  district.  On  the  first  day  of  April,  1864, 
the  cause  being  called  up  for  hearing  in  the  district  court, 
that  court  reversed  the  judgment  of  the  probate  court  in 
sustaining  the  motion,  holding  that  the  probate  court  was 
properly  invested  with  and  could  exercise  appellate  jurisdic- 
tion, and  hence  erred  in  dismissing  the  cause.  But  whether 
the  case  was  remanded  to  the  probate  court,  as  would  have 
been  proper  under  this  ruling,  for  further  or  for  any  pro- 
ceedings, does  not  clearly  appear  from  the  record  before  us. 
From  the  judgment  of  the  district  court  disallowing  the 
motion  filed  in  the  probate  court,  and  declaring  that  that 
coart  could  legally  exercise  appellate  jurisdiction,  the  plaint- 
iff appeals  to  this  court.  Upon  this  state  of  facts,  the  re- 
spondent files  a  motion  to  dismiss  the  appeal  upon  the 
grounds:  • 

1.  That  there  is  no  evidence  in  the  record  or  transcript 
from  the  court  below  of  service  of  the  notice  of  appeal  on 
the  respondent. 

2.  There  is  no  judgment  of  the  court  below  (meaning  the 
justice's  court)  from  which  an  appeal  will  lie. 

As  ^o  the  first  point  raised  by  this  motion,  it  is  true  the 
record  does  not  show  or  contain  those  facts  necessary  to  con- 
stitute legal  service  of  a  notice.  A  certified  copy  of  the 
notice  of  appeal  is  set  out  in  the  transcript,  together  with  a 
certificate  of  the  clerk  that  the  appeal  was  ''duly  taken  to 
the  supreme  court  by  the  filing  and  service  of  the  proper 
notice,"  etc.  The  rule  is  well  understood  that  it  is  for  the 
court  and  not  for  the  clerk  to  determine  whether  an  appeal 
has  been  properly  taken.    It  is  the  duty  only  of  the  clerk  to 
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certify  to  the  faots  as  they  exist,  in  relation  to  the  notice 
and  its  service;  and  it  is  the  province  of  the  court  to  de- 
termine whether  these  facts  constituted  legal  service — such 
service  as  will  give  this  court  jurisdiction  of  the  respond- 
ent. If  they  do  not,  the  certificate  of  the  clerk  that  a 
''judgment  has  been  duly  appealed,'*  will  not  obviate  the 
defect  in  the  record. 

Though  it  does  not  affirmatively  appear  on  the  papers  in 
this  court  that  due  service  of  the  notice  of  appeal  was  had 
upon  the  respondent,  yet  we  do  not  deem  the  objection  here 
well  takdn.  The  object  to  be  attained  by  a  notice  of  ap- 
peal and  service  of  the  same,  is  to  notify  the  respondent 
that  an  appeal  has  been  taken,  and  of  the  court  in  which  he 
is  to  appear  to  oppose  the  reversal  or  modification  of  the 
judgment  or  order  by  which  the  appellant  alleges  he  has 
been  aggrieved. 

It  is  a  well-established  rule  of  law,  upon  principle  us 
well  as  authority,  that  if  a  party  appear  in  a  suit  or  proceed- 
ing, he  thereby  cures  or  waives  whatever  defects  may  exist 
in  the  original  process  itself  necessary  to  bring  a  party  into 
court,  or  whatever  irregularity  may  have  occurred  in  the 
service  of  such  process.  A  voluntary  appearance  in  a  suit 
is  as  effectual  for  any  purpose  as  due  service  of  process. 
The  supreme  court  of  the  United  States,  in  the  case  of  The 
United  States  v.  Curry  et  al,,  say  that  *'the  appearance  of 
the  defendant  in  error,  by  attorney,  in  the  appellate  court, 
superseded  the  necessity  of  a  citation;  and  after  such  ap- 
pearance no  advantage  can  be  taken  of  the  want  of  a  cita- 
tion, even  though  the  attorney,  for  special  reasons,  should 
be  allowed  to  withdraw  his  name."  (See  United  States  v. 
Curry  et  al,,  6-  How.  106.)  It  is  proper  here  to  remark 
that  the  citation  there  referred  to  is  nothing  more  than  a 
formal  notice  to  the  defendant  in  error,  and  answers  to  our 
notice  of  appesd.  In  the  case  before  us,  the  respondent,  by 
his  attorney,  has  appeared  and  filed  a  motion,  as  before 
stated,  not  only  raising  the  question  of  the  legal  sufficiency 
of  the  service  of  the  notice  of  appeal,  so  far  as  the  facts 
contained  in  the  record  are  concerned,  but  also  raising  the 
question  of  the  legal  sufficiency  of  the  judgment  in  the 
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justice's  courts  as  shown  by  the  transcript,  to  sustain  an  ap- 
peal for  any  purpose.  From  this  it  can  not  be  seriously 
contended  that  the  respondent  has  not  appeared  generally 
to  the  case.  This  being  true,  the  object  and  purpose  of  the* 
notice  of  appeal  has  been  as  fully  and  effectually  accom- 
plished as  if  the  service  of  the  same  had  been  made  upon 
the  respondent. 

A  respondent  ought  not  to  be  permitted  to  come  into  an 
appellate  court  and  raise  objections  going  to  the  substantial 
merits  of  the  case,  on  a  motion  to  dismiss  the  appeal,  and 
at  the  same  time  contend  that  he  is  not  in  court;  that  the 
court  has  not  jurisdiction  of  the  matter  in  controversy,  by 
reason  of  a  want  of  due  service  of  the  process  or  notice 
necessary  to  bring  the  respondent  there.  A  party,  there- 
fore, appearing  generally  in  a  case  on  appeal  in  this  court, 
thereby  waives  all  informalities  in  the  notice  of  such  appeal, 
or  want  of  service  of  the  same. 

It  will  be  unnecessary  to  pass  upon  the  second  objection 
raised  by  respondent's  motion,  as  it  will  be  proper  first  to 
examine  into  and  pass  upon  the  question  of  the  appellate 
jurisdiction  of  the  probate  court  involved  in  the  record, 
which  the  court  below  determined  in  the  affirmative  on  a 
motion  from  that  court.  The  determination  of  this  ques- 
tion will  dispose  of  the  case  in  this  court. 

This  cause  was  instituted  in  the  justice's  court  on  the  seventh 
day  of  November,  1863,  and  by  agreement  of  parties  en- 
tered of  record  and  heard  on  the  same  day.  The  defendant 
filed  his  notice  of  appeal  on  the  same  day,  and  procured 
service  of  the  same  upon  the  plaintiff  on  the  ninth,  as  ap- 
pears from  the  sheriffs  return  on  the  same.  The  appeal,  as 
the  record  shows,  was  taken  to  the  probate  court  before  the 
convening  of  the  first  session  of  the  legislative  assembly— 
hence,  prior  to  the  enactment  of  a  code  of  procedure,  civil 
or  criminal,  for  the  territory.  It  is,  therefore,  presumed 
that  the  parties  were  governed  by  the  statutes  of  Washing- 
ton territory,  in  force  in  Nez  Perce  and  other  counties 
segregated  from  that  territory  by  the  act  of  congress  of 
March  3,  1863.  From  an  examination  of  these  statutes, 
it  will  be  found  that  they  did  authorize  an  appeal  to  the  pro- 
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bate  court  from  the  justice  of  the  peace.  The  question  then 
arises,  Was  it  competent  for  the  legislature  to  invest  these 
courts  with  appellate  jurisdiction?  The  ninth  section  of 
the  act  of  congress  of  March  2,  1853,  conferring  judicial 
power  upon  the  territory  of  Washington,  contains  precisely 
the  same  language  found  in  the  corresponding  section  of 
the  act  of  March  3,  1863,  conferring  judicial  power  upon 
this  territory.  It  is  there  declared  that  the  '^  judicial  power 
of  said  territory  shall  be  vested  in  a  supreme  court,  district 
courts,  probate  courts,  and  justices  of  the  peace."  And, 
further,  that  '*the  jurisdiction  herein  provided  for,  both 
appellate  and  original,  and  that  of  the  probate  courts  and 
justices  of  the  peace,  shall  be  as  limited  by  law.'*  Suffi- 
cient is  here  quoted  from  that  act  to  indicate  generally  the 
distribution  of  the  judicial  power  among  the  several  courts 
created  thereby,  and  the  character  and  extent  of  the  juris- 
diction with  which  those  inferior  courts  are  invested,  as 
well  as  the  authority  under  which  the  legislature  attempted 
to  clothe  the  probate  courts  with  appellate  jurisdiction.  In 
other  words,  a  complete  judiciary  system  was  by  that  act 
established,  with  the  general  nature  and  extent  of  the  juris- 
diction conferred  upon  each  branch  thereof,  either  declared 
by  the  express  terms  of  the  act  itself  or  by  the  terms  by 
which  those  courts  are  designated.  To  illustrate  our  mean- 
ing more  fully :,  Justices  of  the  peace  are  public  officers,  well 
known  to  our  jurisprudence,  invested  with  judicial  powers 
for  the  purposes  of  preventing  breaches  of  the  peace,  and 
bringing  to  punishment  those  who  have  violated  the  law, 
and  in  many  of  the  states  and  territories  are  possessed  of 
limited  jurisdiction  in  civil  matters.  The  district  courts  are 
tribunals  of  general  jurisdiction,  both  common  law  and 
chancery,  and  the  supreme  court  possesses  almost  exclusively 
appellate  power.  These  terms  import  too  clearly  the  nature 
and  powers  of  these  courts  to  afford  ground  for  any  doubt 
as  to  their  jurisdiction.  And  yet  the  only  express  limita- 
tion of  the  jurisdiction  of  the  court  of  justice  of  the  peace 
contained  in  the  organic  act,  unless  it  be  found  in  the  name 
of  the  court  itself,  is  as  to  civil  business,  where  'Hhe  title 
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or  boundaries  of  land  may  be  in  dispute,  or  where  the  debt 
or  sum  claimed  shall  exceed  one  hundred  dollars." 

The  probate  courts  established  by  that  act  are  also  tribu- 
nals of  limited  jurisdiction.  They  exist  in  some  form  or 
other  in  every  state  and  territory  composing  our  govern- 
ment, and  the  general  nature  and  powers  of  the  same  are  as 
well  understood  and  as  clearly  defined  as  are  those  of  other 
courts  above  enumerated.  The  very  names  or  terms  by 
which  these  courts  are  designated  have  a  clearly  defined 
and  well-known  signification  or  meaning  in  our  jurispru- 
dence. The  mere  mention  of  the  title  of  the  court  conveys 
to  our  minds  clear  preceptions  of  its  power  and  jurisdiction. 
The  probate  courts,  it  is  well  understood,  ex  vi  termini, 
have  been  established  for  the  proof  of  wills,  for  the  gen- 
eral management  and  final  settlement  of  decedents'  estates, 
for  the  general  supervision  of  guardians  and  their  wards, 
and  all  other  matters  legitimately  pertaining  to  this  class  of 
business.  The  nature  and  scope  of  authority,  here  indi-*^ 
cated  as  possessed  by  the  probate  court,  are  as  well  under- 
stood by  the  term  designating  that  court  as  are  either  of  the 
other  courts  known  to  our  judiciary  system.  And  yet  no 
one  would  contend  for  a  moment  that  because  the  legisla- 
ture are  not  inhibited  by  express  terms,  therefore  they 
may  confer,  for  instance,  chancery  powers  upon  justices' 
courts.  Still  the  only  plausible  argument  which  is  or  can 
be  urged  to  sustain  the  proposition  that  the  legislature  may 
confer  upon  or  invest  the  probate  courts  with  civil  or  appel- 
late jurisdiction,  is  founded  upon  the  absence  of  any  express 
prohibition,  in  the  organic  act  establishing  these  courts, 
against  the  granting  of  such  power. 

The  conclusion  from  the  foregoing  is,  then,  but  reason- 
able and  proper,  that  when  congress  used  the  terms  by 
which  they  designated  the  several  courts  they  established  in 
these  territories,  and  in  distributing  the  power  among 
them,  they  intended  to  and  did  use  those  terms  by  which 
these  courts  are  denominated  with  reference  to  their  well- 
known  and  uniformly  accepted  definition,  and  that  they  in- 
tended to  confer  upon  and  invest  these  courts  respectively 
with  such  jurisdiction  and  power  only  as  legitimately  and 
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properly  belongs  to  them,  and  as  indicated  by  their  several 
titles.  If,  then,  congress,  when  they  used  the  term  "pro- 
bate court,"  intended  thereby  to  establish  a  court  for  the 
proof  of  wills,  etc.,  and  certainly  this  is  the  only  reasonable 
and  legitimate  inference  to  be  drawn  from  the  language  of 
the  act  itself,  then  the  words  "as  limited  bylaw"  occurring 
in  the  organic  act,  were  evidently  intended  to  restrict  those 
courts  of  inferior  jurisdiction  to  the  exercise  of  that  power 
or  authority  only  which  their  titles  import.  Hence,  the  act 
of  the  legislature,  giving  appellate  jurisdiction  to  these 
probate  courts,  was  in  contravention  of  the  provisions  of 
the  act  of  congress,  from  which  all  legislative  as  well  as 
judicial  power  is  derived;  and,  therefore,  the  judgment  of 
the  court  below,  reversing  the  judgment  or  order  of  the 
probate  court  dismissing  the  appeal  for  want  of  jurisdic- 
tion, was  erroneous. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded,  with  instructions  that  the  appeal  in  that 
court  be  dismissed. 


THE  PEOPLE  V.   ALFEED  SLOCUM  ET  AL. 

CoNTBACT — Party  Plaintiff. — ^When  a  contract  is  made  with  a  party  in 
which  another  has  a  beneficial  and  resulting  interest,  the  party  with 
whom  the  contract  was  made  has  the  right  to  recoyer  though  he  allege 
the  injury  only  to  be  to  the  stranger  to  the  instrument  or  contract. 

Official  Bond. — A  bond  not  filling  the  statuary  requisites,  yet  which  is  law- 
ful in  itself  and  intended  to  protect  the  public,  is  a  good  bond. 

Idem. — If  the  bond  which  the  law  required  of  the  defendants  was  not  given, 
if  the  one  given,  instead  of  containing  all  the  conditions  which  it  should 
•  have  contained,  was  less  onerous,  this  is  no  defense  to  the  breach  of  those 
conditions  to  which  the  defendants  were  parties. 

Statutobt  Bond— Officer. — If  a  person  get  possession  of  an  office  by 
usurpation  only,  and  give  a  statutory  or  a  legal  bond,  and  a  breach  of  its 
conditions  be  committed,  he  is  as  much  liable  on  such  bond  as  though 
he  had  been  duly  elected  or  appointed. 

Sureties. — The  sum  set  opposite  the  names  of  the  respective  parties  sub- 
scribing a  bond  joint  and  several  by  its  terms,  is  intended  to  show  the 
sums  for  which  they  intend  to  justify  and  to  fix  their  liabilities  towards 
each  in  the  event  of  the  collection  of  the  penalty. 

Causes  of  Action — Pleading — Joinder. — The  rule  under  the  code  allows 
a  party  to  state  as  many  causes  of  action  as  he  may  have,  if  they  are  of 
a  character  to  be  properly  combined  in  the  same  complaint,  but  it  does 
not  permit  a  party  to  set  out  the  same  causes  under  different  forms. 
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Variance — PsoofS. — ^It  is  considered  no  variance  from  the  proof  if  the  facts 
show  a  substantial  right  to  recover  under  the  allegations,  and  the  neces- 
sity of  having  various  forms  of  stating  the  same  cause  of  action  is  thus 
fully  obviated. 

Appeal  from  the  second  judicial  district,  Boise  county. 

The  title  of  the  suit  as  set  oat  in  the  complaint  is : 
The  people  of  the  United  States  in  the  territory  of  Idaho, 
upon  the  relation  of  C.  B,  Waite,  district  attorney  of  said 
jvdicial  district^  suing  for  the  use  of  said  county  of  Boise, 
against  Alfred  Slocum  (and  ttaenty-four  others,  sureties). 
The  following  is  a  copy  of  the  bond  sued  upon : 
**Know  all  men  by  these  presents:  That  we,  Alfred  Slo- 
cum, as  principal,  and  A.  Scheline,  E.  Heifer,  I.  Sterne,  I. 
C.  Adams,  I.  H.  Bowman,  J.  H.  Heckman,  H.  H.  Bay- 
mond,  D.  Markham,  W.  W.  Chipman,  M.  McCormick,  J. 
Sanders,  D.  Wertheimer,  F.  B.  Butler,  J.  M.  Betts,  S. 
Owens,  P.  Kelly,  J.  Clarressy,  F.  C.  Brown,  E.  Peyton,  C. 
L.  Goodrich,  Sam'l  Lawrin,  Geo.  Meritt,  P.  B.  Smith, 
Frank  Campbell,  as  sureties,  all  of  the  county  of  Boise  and 
territory  of  Idaho,  are  held  and  firmly  bound  unto  the 
people  of  the  United  States  in  the  territory  of  Idaho,  the 
said  Alfred  Slocum  as  principal,  in  the  sum  of  thirty  thou- 
sand dollars;  the  said  E.  Heifer  as  surety,  one  thousand 
dollars;  the  said  I.  Sterne  as  surety,  one'  thousand  dollars; 
ihe  said  I.  C.  Adams  as  surety,  one  thousand  dollars  (thus 
on  through  the  list  of  sureties,  ranging  from  one  to  five 
thousand  dollars);  for  payment  of  which  well  and  truly  to 
be  made  we  bind  ourselves  and  our  and  each  of  our  heirs 
and  legal  representatives  in  the  respective  amounts  for 
which  we  become  bonnden  as  above,  joinUy  and  severally 
firmly  by  these  presents. 

''The  condition  of  the  above  obligation  is  such,  as, 
whereas  the  above-bound  Alfred  Slocum  was,  at  a  general 
election  held  in  said  county  and  territory  on  the  tenth  day 
of  October,  1864,  elected  treasurer  of  said  county  by  reason 
whereof  and  by  operation  of  law  he  became  treasurer  of  said 
Boise  county:  Now  if  the  said  Alfred  Slocum  shall  truly 
and  faithfully  discharge  the  duties  of  said  office  of  treas- 
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urer  of  said  county  according  to  law,  then  this  obligation 
shall  be  null  and  void,  otherwise  to  be  and  remain  in  full 
force  and  eifect."  (Then  follow  the  signatures  of  the  par- 
ties subscribing  the  bond,  with  the  sums  set  opposite  their 
name's  respectively,  as  above  indicated.) 

To  the  bond  there  is  appended  the  justification  of  the 
sureties. 

Defendants  demur  to  the  complaint;  a  formal  ruling  on 
this  demurrer  was  made  by  the  district  court,  and  the  cause 
adjourned  into  the  supreme  court  for  hearing  on  such  de- 
murrer. 

(7.  B,  Waite,  for  the  plaintiffs. 

J.  K.  Shaffer  and  S.  A.  Men^t,  for  the  defendants. 

The  statute  provides  that  each  county  treasurer,  before 
entering  upon  the  duties  of  his  office,  shall  enter  into  bond 
with  two  or  more  sufficient  freehold  sureties,  in  double 
the  probable  amount,  etc.  (Stats.,  p.  499,  sec.  108.)  That 
which  should  be  done  the  law  presumes  to  have  been 
done.  It  appears  from  the  complaint  that  Slocum  was 
acting  as  treasurer  of  Boise  county,  and  as  such  re- 
ceived  dollars  from  C.  D.  Vajen,  before  the  execution 

of  the  bond  sued  on  in  the  complaint.  If  then  the  law  pre- 
sumes him  to  have  entered  into  bond  before  entering  upon 
the  discharge  of  the  duties  of  his  office,  the  complaint  is 
fatally  defective,  in  not  alleging  facts  that  discharge  said 
bond,  as  cancellation,  exhaustion,  discharge,  etc.  The  board 
of  commissioners  is  a  tribunal  of  inferior  and  limited  juris- 
diction, and  can  exercise  no  powers  except  such  as  are  con- 
ferred by  statute.  The  board  is  the  creature  of  the  statute. 
The  statute  does  not  authorize  the  board  to  require  or 
take  an  additional  or  further  bond  after  having  entered 
upon  the  discharge  of  the  duties  of  his  office.  Nor  can  the 
board  do  so.  It  would  be  the  act  of  the  members  of  the 
board  as  citizens,  and  not  in  their  capacity  as  a  board.  A 
bond  exacted  by  an  officer  when  he  has  no  authority  to  re- 
quire it  is  void.  (Benedict Y.  Bray,  2  Cal.  255;  Tliompsony. 
Lockwood,  15  Johns.  256.)  There  is  no  averment  in  the  com- 
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plaint  that  the  board  of  commissioners  fixed  the  sum  of 
thirty  thousand  dollars  or  any  other  sum  as  the  amount  of 
the  bond  of  thd  treasurer. 

The  bond  itself  is  a  legal  curiosity;  it  is  neither  a  common 
law  bond,  nor  is  it  a  statutory  undertaking;  it  is  joint:  as 
many  obligations  of  the  principal  and  each  of  the  sureties 
as  there  are  sureties.  (People  v.  Hartley ^  21  Cal.  589.) 
The  statute  requires  a  joint  bond,  or  a  joint  and  several 
bond;  each  obligor  must  undertake  to  pay  the  whole  pen- 
alty. A  voluntary  bond  to  the  state,  without  legislative  au- 
thority to  secure  performance,  etc.,  is  void.  (Common^ 
toealth  of  Kentucky  v.  Bassford,  2  E.  D.  Smith,  218;  1  Abb. 
Dig.  484.)  When  a  statute  prescribes  the  condition  of  a 
bond,  its  provisions  must  be  strictly  complied  with,  or  the 
bond  will  be  void.  (Abb.^Dig.,  p.  484,  sec.  12;  21  Wend. 
88.)  Sureties  are  not  liable  for  past  defaults  unless  made 
so  in  terms.  (Farrar  v.  United  StcUea,  5  Pet.  373;  Curtis 
Dig.,  p.  66,  sec.  1.) 

When  an  act  requires  a  bond  to  be  taken  with  a  condition 
for  the  faithful  disbursement  of  public  money,  and  also  for 
the  faithful  discharge  of  duty,  and  the  former  is  omitted 
from  the  condition,  query,  whether  the  latter  can  be  shown 
by  proof  to  cover  it.  (Farrar  v.  United  States^  5  Pet. 
373;  Curtis  Dig.,  p.  67,  sec.  7.)  No  person  who  is  not  the 
obligee  of  the  bond  or  its  assignee,  can  put  it  in  suit  unless 
authorized  to  do  so  by  the  legislature.  It  is  not  enough 
that  a  breach  of  the  bond  has  damnified  the  person  who 
brings  the  suit.  (Corporation  of  Wash,  v.  Young,  10  W.; 
Curtis  Dig.,  p.  65,  sec.  8.) 

McBbide,  C.  J.,  delivered  the  opinion  of  the  court, 
Ketxy,  J.,  concurring. 

The  complaint  in  this  case  alleges  that  Alfred  Slocum  was 
the  treasurer  of  Boise  county;  that  on  the  twenty-sixth  day 
of  June,  A.  D.  1865,  he  and  the  other  defendants  executed 
their  bond,  a  copy  of  which  is  set  out  in  the  complaint, 
to  the  people  of  the  territory  of  Idaho,  in  the  penal  sum  of 
thirty  thousand  dollars,  for  the  faithful  performance  of  the 
said  Slocum's  duties  as  such  officer;  that  on  the  thirtieth 
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day  of  the  same  month  and  year,  said  bond  was  approved, 
filed  and  recorded  in  the  o£Sce  of  J.  M.  Murphy,  county 
recorder  of  Boise  county.  The  complaint'  further  avers 
that  said  Slocum  was  acting  in  the  capacity  of  county 
treasurer  from  the  said  twenty-sixth  day  of  June,  1865, 
until  the  eleventh  day  of  January,  1866,  and  sets  out  four 
several  breaches  of  the  conditions  of  said  bond. 

The  first  breach  assigned  is  that  during  the  time  the  de- 
fendant, Slocum,  was  acting  as  county  treasurer,  he  received 
funds  amounting  to  about  the  sum  of  three  thousand  dol- 
lars, belonging  to  the  county  of  Boise,  which  sum  he  neg- 
lected and  refused  to  pay  over  according  to  law. 

The  second  breach  assigned  is,  that  during  the  time  the 
defendant,  Slocum,  was  so  acting  as  county  treasurer,  he 
received  about  the  sum  of  three  thousand  dollars — proceeds 
of  the  tax  levied  and  collected  on  real  estate,  personal  prop- 
erty, moneys  collected  as  poll  taxes,  and  licenses  in  and  for 
said  county — and  that  said  defendant  failed  and  neglected  to 
pay  warrants  properly  drawn  on  said  funds  according  to 
law. 

The  third  breach  assigned  is  that  during  the  time  the  de* 
fendant,  Slocum,  was  acting  as  county  treasurer,  he  had  in 
his  possession  about  the  sum  of  four  thousand  dollars  belong- 
ing to  the  said  county  of  Boise,  which  had  been  paid  to  him  by 
his  predecessor  in  office;  and,  further,  the  sum  of  one  thou- 
sand dollars  which  had  been  paid  to  him  in  his  capacity  as 
county  treasurer,  which  funds  the  defendant  did  not  dis- 
burse as  required  by  law,  and  has  wholly  failed  and  neg- 
lected to  account  for  in  any  way  whatever. 

The  fourth  breach  assigned  is  that  the  defendant  Slocum 
was  on  the  fifteenth  day  of  January,  1866,  the  county  treas- 
urer of  Boise  county,  and  had  as  such  officer  received  the  sum 
of  about  three  thousand  dollars,  and  had  the  same  on  hand 
or  should  have  had;  that  said  Slocum,  on  going  out  of  said 
office  of  county  treasurer  on  the  fifteenth  day  of  January, 
1866,  did  not,  as  required  by  law,  deliver  to  his  successor  in 
office  said  sum  or  any  part  thereof. 

The  plaintiff,  after  assigning  the  breaches,  prays  judg- 
ment for  the  penalty  of  the  bond  sued  upon  and  their  costs. 
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To  ibis  complaint  a  portion  of  the  defendants  appear  by 
their  attorneys  and  demur,  and  for  grounds  say :  1.  That  the 
plaintiffs  have  not  the  legal  capacity  to  sue;  2.  That  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  3.  That  the  complaint  is  ambiguous,  unin- 
telligible, and  uncertain. 

On  the  hearing  in  the  district  court  a  formal  ruling  was 
made  by  the  presiding  jadge,  and  the  case  adjourned  under 
the  statute  into  this  court  for  decision. 

The  first  question  presented  by  the  demurrer  is  that  the 
plaintiffs  have  not  legal  capacity  to  sue.  We  suppose  that 
the  defendants  did  not  intend  to  insist  that  the  people  of  the 
territory  of  Idaho  had  no  right  to  be  plaintiffs  in  any  action 
whatever,  and  yet  the  language  of  the  demurrer  is  only  gen- 
eral and  does  not  apply  to  this  case  any  more  than  to  any 
other.  Construing  this  pleading  according  to  the  rule,  it 
is  only  a  general  impeachment  of  plaintiffs'  capacity  to  sue, 
and  if  it  should  appear  that  a  suit  might  be  brought  and 
maintained  by  the  plaintiffs  in  any  case,  then  this  point 
should  be  overruled,  for  the  demurrer  does  not  deny  their 
capacity  in  this  case,  but  simply  their  general  capacity  to 
be  plaintiffs  in  a  suit.  But  as  we  do  not  desire  to  treat  this 
question  hypercritically,  and  as  it  is  desirable  for  many  rea- 
sons to  dispose  of  it  on  its  merits,  we  propose  to  pass  on  the 
direct  question  of  the  legal  capacity  of  the  plaintiffs  to  main- 
tain this  action. 

To  determine  the  point  correctly,  we  go  to  the  code. 
The  statute  provides  ''that  every  action  shall  be  brought 
in  the  name  of  the  real  party  in  interest."  This  was  in- 
tended to  simplify  the  proceedings  in  the  courts,  and  pre- 
vent circuity  of  action.  It  is  a  provision  eminently  just 
and  wise,  and  easy  of  application.  To  determine  who  are 
proper  parties  in  this  case,  we  must  look  to  the  instrument 
upon  which  this  action  is  brought.  It  is  a  bond  made  and 
executed  by  the  defendants,  Slocum  and  others,  to  '*the 
people  of  the  United  States  in  the  territory  of  Idaho,"  and 
is  an  engagement  for  the  performance  of  certain  duties  im- 
posed by  law  upon  one  of  the  obligors. 

Being  an  official  bond,  and  not  assignable,  no  one  can 
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put  it  in  suit,  except  the  express  obligee  of  the  bond  itself. 
The  county  of  Boise  can  not  sue  upon  the  bond,  because  it 
is  in  no  way  a  party  to  its  execution,  and  we  think  that  the 
fact  that  the  district  attorney  has  alleged  that  this  action  is 
brought  for  the  use  of  Boise  county  has  misled  the  defend^ 
ants  into  the  error  of  thinking  that  the  action  is  brought  by 
the  county  of  Boise. 

It  is  true  that  is  alleged  to  be  for  the  use  of  Boise  county, 
and  it  appears  that  Boise  county  is  the  injured  party  and 
entitled  to  the  indemnity  if  recovered.  There  are  numer- 
ous decisions  under  the  code  going  to  sustain  the  doctrine 
that  when  a  coutracf  is  made  with  one  party  in  which  an- 
other has  a  beneficial  and  resulting  interest,  the  party  with 
'  whom  the  contract  was  made  has  the  right  to  recover, 
though  he  allege  the  injury  to  be  only  to  a  stranger  to  the 
instrument  or  contract.     The  following  is  a  case  in  point: 

B.  executed  ten  subscription  notes,  whereby  he  promised 
to  pay  a  certain  sum  to  Y.  C,  as  ''execution  agent  of  an 
incorporated  company j"  held  that  V.  C.  was  the  ''trustee 
of  an  express  trust"  within  the  meaning  of  that  term  as 
used  in  the  code,  and  as  such  could  maintain  an  action 
upon  the  notes  in  his  own  name.  He  was  a  person  "in 
whose  name  a  contract  is  made  for  the  benefit  of  another." 
{Considerant  v.  Burbaum,  22  N.  T.;  8  Smith,  389.)  It  was 
insisted  by  the  defendant  in  the  argument  that  the  breach 
of  the  voluntary  bond  to  the  state,  given  without  legislative 
authority  for  the  benefit  of  a  third  person,  afforded  no  ground 
for  a  recovery.  But  that  is  not  this  case.  A.  bond  in  this 
case  is  required  by  law — based  upon  an  admitted  considera- 
tion moving  from  the  county  of  Boise  to  the  obligee  of  the 
bond,  and  though  not  complying  with  the  legislative  requi- 
sites of  such  an  instrument,  is  still  sanctioned  by  legisla- 
tive authority.  Such  an  instrument  can  not  be  likened  to 
one  given  without  authority  for  a  purpose  unknown  to  the 
law,  and  for  the  benefit  of  a  person  who  advanced  no  con- 
sideration as  a  basis  of  conditions. 

But  even  admitting  that  this  view  is  incorrect,  still  the 
averment  that  the  action  is  brought  for  the  use  of  Boise 
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connty  might  be  rejected  as  surplusage,  as  an  unnecessary 
averment,  and  yet  not  defeat  the  plaintiffs'  right  to  recover. 

The  law  requires  the  district  attorney  to  prosecute  all  ac- 
tions on  behalf  of  the  people  in  the  district,  and  to  pay  over 
all  moneys  which  he  may  collect  according  to  law;  and 
when,  in  the  name  of  the  people  of  the  territory,  he  recov- 
ers moneys  which  belong,  or  are  to  be  applied,  in  any  par- 
ticular direction,  he  is  bound,  by  his  oath  of  office  and  his 
bond,  to  make  the  proper  application,  and  in  this  case  if, 
without  averring  that  the  action  was  for  the  benefit  of  Boise 
county,  he  should  have  brought  suit  and  recovered  the  pen- 
alty of  this  bond  upon  evidence  of  the  facts  alleged  in  the 
complaint,  the  law  would  require  him  to  apply  the  proceeds 
to  indemnify  Boise  county,  and  for  any  neglect  in  so  doing 
he  would  be  responsible. 

But  we  are  of  opinion  that  when  the  action  is  brought  to 
indemnify  a  party  beneficially  interested  in  the  instrument, 
and  not  a  party  to  its  executfon,  the  allegation  that  it  is  for 
his  use  is  legal  and  proper.  It  advises  the  defendant  of 
the  facts  constituting  the  grounds  of  the  action,  and  en- 
ables him  to  make  his  defense  in  the  suits.  It  is  good  law 
and  good  pleading. 

The  second  ground  of  demurrer  is  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
On  this  point  in  the  demurrer,  the  defendants,  by  their 
brief,  raise  the  general  question  of  the  validity  and  legality 
of  the  bond  declared  upon,  and  upon  the  determination  of 
these  questions  this  action  wholly  depends. 

We  proceed,  therefore,  to  consider  the  points  presented. 
It  is  urged  that  this  bond  is  not  in  compliance  with  the 
statute,  was  not  executed  in  pursuance  of  any  statute,  and 
is  therefore  void. 

The  first  part  of  the  objection  is  just.  The  corollary  we, 
however,  deny.  If  the  intention  of  the  parties  was  to  exe- 
cute a  bond,  filling  the  statutory  requisites,  then  they  utterly 
failed  in  their  attempt.  The  remaining  question  growing 
out  of  this  objection,  is,  If  the  defendants  executed  a  bond 
which  was  lawful  in  itself,  intended  to  protect  the  public, 
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aud  there  have  been  breaches  of  its  conditions,  can  it  be 
enforced? 

We  are  clearly  of  the  opinion  that  good  morals,  public 
policy,  and  the  law,  sustain  the  affirmative  of  this  proposi- 
tion. If  the  bond  which  the  law  required  of  the  defendants 
was  not  given,  if  the  one  given,  instead  of  containing  all  the 
conditions  which  it  should  have  contained,  was  less  onerous, 
has  he  or  have  his  sureties  any  right  to  complain  ?  The  fail- 
ure to  exact  the  statutory  conditions  is  no  defense  to  the 
breach  of  those  to  which  they  were  parties,  aud  that  they  are 
milder  in  form  is  due  to  the  lenity  of  public  officers,  and  is 
a  circumstance  which  is  no  defense  for  these  defendants. 
We  acknowledge  the  doctrine  contended  for  in  the  case  of 
Benedict  v.  Bray,  2  Cal.  255.  But  the  case  bears  little 
analogy  to  this.  That  was  a  bond  exacted  without  any  au- 
thority whatever,  and  when  none  was  required  by  law.  In 
this  case  the  law  required  a  bond  of  the  county  treasurer;  it 
w^as  his  duty  to  execute  one,  and  in  doing  so,  if  he  gave  one 
less  stringent,  less  burdensome,  and  more  liberal  than  the 
law,  strictly  and  properly  enforced,  would  have  exacted,  he 
can  not  claim  exemption  for  admitted  liabilities  under  it. 
It  is  not  the  case  of  an  obligation  under  legal  duress,  as  it 
were,  but  a  bond  given  to  comply  with  the  law,  and  yet  fall- 
ing short  of  its  provisions;  and  to  allow  a  defendant  to  es- 
cape such  an  obligation  would  be  to  permit  him  to  take 
advantage  of  his  own  wrong.  And  while  we  admit  that  this 
is  not  a  statutory  bond,  it  is  a  lawful  bond,  and  may  be  en- 
forced under  the  general  law  as  being  sustained  by  legisla- 
tive authoritv. 

Another  objection  raised  by  the  brief  is  that  the  com- 
plaint does  not  sufficiently  show  that  the  defendant  was 
county  treasurer.  We  think  the  objection  unsound.  He 
is  alleged  to  be  the  county  treasurer  of  Boise  county.  If 
the  controversy  was  whether  he  is  such  officer,  then  the  ad- 
ditional facts  showing  his  election  and  qualification  might 
be  necessary;  but  if  he  never  was  legally  elected,  and  never 
lawfully  qualified,  and  yet  got  possession  of  the  office,  by 
usurpation  only,  giving  the  bond  which  he  has  given,  aud 
committed  a  breach  of  its  conditions,  would  defendants 
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claim  that  he  could  escape  by  showing  that  he  was  not 
legally  the  county  treasurer  ?  He  would  be  equally  liable 
in  the  one  case  as  the  other. 

If  he  assumed  the  capacity,  gave  bond  as  such,  and  re- 
ceived moneys  belonging  to  such  an  office,  his  liability, 
though  he  was  legally  a  trespasser  upon  the  office,  would 
be  just  the  same  as  if  no  legal  objection  to  his  official  ca- 
pacity existed.  The  gist  of  the  action  is  that  he  received 
moneys  in  a  certain  capacity,  which  the  law  implies  shall 
impose  a  particular  application  as  the  result  of  his  assumed 
position,  and  he  can  not  take  advantage  of  his  own  wrong, 
by  showing  that  he  was  not  the  officer  he  professed  to  be, 
and  if  it  could  not  be  pleaded  as  a  defense,  the  plaintiffs 
could  not  be  asked  to  negative  it  in  their  complaint. 

This  reasoning  disposes  of  these  objections  growing  out 
of  an  alleged  want  of  authority  on  the  part  of  the  board  of 
county  commissioners  to  require  additional  bonds,  or  any 
bondy  at  the  time  this  is  alleged  to  have  been  given — all  this 
we  conceive  to  be,  for  the  purpose  of  this  suit,  irrelevant 
and  immaterial. 

The  law  does  not  permit  an  officer  to  shelter  himself  from 
responsibility  for  his  own  acts  behind  the  neglect  of  anoth- 
er. Suppose  the  board  of  commissioners  had  never  re- 
quired any  bond,  never  fixed  any  amount  for  a  bond,  had 
never  accepted  any  bond;  or  suppose,  in  fine,  the  defend- 
ant had  never  given  any  bond  whatever,  he  would  still,  if 
solvent  and  able  to  respond  to  a  suit,  be  liable  for  any  money 
received  in  his  assumed  official  capacity.  This  is  good  mor- 
als, and  we  believe  sound  law. 

The  next  question  is,  What  are  the  parties  to  this  bond 
obligated  for,  and  in  what  sum?  The  instrument  itself 
shows  what  it  is  given  for.  It  is  to  guarantee  the  ''  faithful 
discharge  of  the  duties  of  said  office  of  treasurer  of  said 
county  according  to  law,"  by  the  defendant  Slocum.  That 
is  the  condition,  now  what  is  the  penalty  ?  The  whole  pen- 
alty is  unquestionably  thirty  thousand  dollars.  But  it  is 
contended  by  defendants,  that  having  agreed  to  the  bond 
and  signed  as  sureties  in  less  sums,  and  for  various  amounts, 
they  are  bound  only  for  those  amounts.     There  is  much 


72  People  v.  Slocum.  [Sup.  Ct. 


Opinion  of  the  Court — ^McBride,  C.  J. 


apparent  reason  for  this  assumption,  yet  this  results  more 
from  the  phraseology  than  the  substance  of  the  bond,  and 
to  give  it  such  a  construction  would  be  to  destroy  the  in- 
strument. 

What  sort  of  a  judgment  could  be  rendered  on  an  instru* 
ment  so  interpreted  ?  It  is  expressed  to  be  a  joint  as  well 
as  a  several  bond,  and  yet  if  this  construction  be  given  to 
it,  it  would  be  impossible  to  say  that  it  was  a  joint  bond, 
for  if  the  parties  are  liable  for  only  the  separate  and  vaiy- 
ing  sums  in  which  they  justify,  it  is  a  several  obligation  only. 
Such  a  construction  would  require  as  many  different  kinds 
of  judgments  rendered  on  a  joint  suit  as  there  are  geomet- 
rical combinations  in  the  number  twenty-five — which  is  the 
number  of  defendants.  This  of  itself  renders  the  construc- 
tion contended  for  such  an  absurdity  as  to  compel  us  to 
abandon  it  for  one  more  reasonable. 

We  think,  therefore,  that  this  is  a  joint  and  several  bond 
for  thirty  thousand  dollars,  and  that  each  and  all  of  the 
defendants  are  liable  for  that  sum,  and  the  sum  set  oppo- 
site their  respective  names  is  to  show  the  sums  for  which 
they  intended  to  justify  and  to  fix  their  liabilities  towards 
each  other  in  the  event  of  the  collection  of  the  penalty  and 
the  necessity  for  a  contribution  and  settlement.  This  would 
make  the  bond  effectual  for  its  avowed  purpose,  give  a  rea- 
sonable construction  to  all  its  parts,  and  destroy  none  of 
its  provisions.  We  can  see  no  other  interpretation  that 
would  not  lead  to  inconsistencies  and  absurdities  utterly  ir- 
reconcilable with  reason  and  honesty. 

The  defendants  by  their  brief  make  the  objection  to  the  re- 
covery in  this  case  that  the  bond,  though  dated  on  the  twenty- 
sixth  of  June,  did  not  take  effect  until  the  thirtieth,  and  that 
some  of  the  breaches  complained  of  may  have  occurred  be- 
tween those  dates,  and  that  for  such  breaches  they  would  not  be 
liable.  We  think  the  general  doctrine  is  that  a  sealed  in- 
strument takes  effect  from  its  date,  though  the  delivery  may 
have  been  postponed  to  a  subsequent  time,  but  in  any  event 
such  a  defense  as  the  one  insisted  upon  can  be  made  only 
by  answer  setting  up  the  facts. 

While  we  do  not  deny  that  an  obligee  of  a  bond  has  '*  the 


Aug.  1866.]  People  v.  Slocum.  73 

Opinion  of  the  Court — McBride,  C.  J. 

riglili  to  stand  apon  the  very  terms  of  his  contract/*  and 
that  he  would  not  be  liable  for  breaches  of  its  provisions 
which  may  have  occurred  prior  to  its  execution^  we  can  not 
see  the  application  of  this  principle  to  the  facts  of  this 
complaint.  All  the  breaches  are  alleged  to  have  occurred 
subsequent  to  the  date  of  the  instrument,  and  while  the  de- 
fendant Slocum  was  in  office,  and  unless  the  facts  should 
show  a  different  case  than  the  one  made  by  the  complaint 
we  think  the  plaintiffs  have  a  right  to  recover. 

We  have  thus  far  discussed  the  liabilities  of  the  defend- 
ants, and  the  right  of  the  plaintiffs  to  recover.  There  re- 
mains one  question  as  to  the  pleadings  raised  by  the  third 
ground  of  demurrer,  which  is  that  the  complaint  is  ambigu- 
ous, uncertain,  etc.  We  must  conclude  that  this  point  is 
well  taken.  The  complaint  contains  four  counts,  setting  up 
claims  for  recovery,  but  whether  they  are  really  one  claim 
stated  in  different  forms,  or  separate  and  distinct  claims,  it 
is  difficult  on  reading  the  complaint  to  discover.  Whether 
the  plaintiffs  intend  to  say  that  they  have  suffered  losses  in 
the  aggregate,  amounting  to  fourteen  thousand  dollars,  or 
whether  they  intend  to  fix  them  at  eight  thousand,  or  five 
thousand  dollars,  it  is  impossible  to  tell  on  a  comparison  of 
the  counts  with  one  another.  The  rule  under  the  code  allows 
a  party  to  state  as  many  causes  of  action  as  he  may  have,  if 
they  are  of  a  character  to  be  properly  combined  in  the  same 
complaint,  but  it  does  not  permit  a  party  to  set  out  the  same 
cause  under  different  forms.  That  is  in  fact  the  change  in 
the  form  of  pleadings  introduced  by  the  code,  and  it  is  one 
which  the  courts  incline  strictly  to  enforce. 

The  grounds  of  recovery  urged  in  the  first  and  second 
breaches  of  the  bond  alleged  by  the  complaint  are  substan- 
tially the  same.  Proof  which  would  entitle  the  plaintiff  to 
recover  under  one  would  equally  apply  to  the  other.  One 
alleges  that  Slocum  had  the  money  and  refused  to  pay 
over,  the  other  that  he  had  the  same  amount  collected  from 
the  specified  sources  and  refused  to  pay  over.  The  ground 
of  recovery  is  not  that  it  was  collected  by  him  from  any 
particular  source,  but  that  he  received  in  the  alleged  capac- 
ity and  refused  or  neglected  to  disburse.     They  are  there- 
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fore  obnoxious  to  the  objection  of  pleading  tbe  same  cause 
of  action  in  different  forms,  and  clearly  improper.  The  rule 
is,  that  it  is  considered  no  variance  from  the  proof  if  the 
facts  show  a  substantial  right  to  recover  under  the  allega- 
tion, and  the  necessity  of  having  various  forms  of  stating 
the  same  cause  of  action  is  thus  fully  obviated.  The 
demurrer  in  this  particular  we  think  well  taken  and  is  sus- 
tained. 

The  cause  will  be  remanded  with  directions  to  require 
the  complaint  to  be  amended  and  made  more  definite,  and 
upon  complying  that  the  plaintiffs  proceed  with  their  action. 


THE  PEOPLE  V.   MICHAEL  DUNN. 

Jury. — It  is  error  for  the  court  to  draw  a  jury  from  a  list  prepared  by  the 
judge  and  sheriff  until  the  regular  panel  is  exhausted;  and  that  fact  must 
appear  from  the  record. 

Instructions — Refusal. — Upon  the  trial  of  an  indictment  for  murder,  it  is 
the  duty  of  the  court  to  give  an  instruction  to  the  jury,  if  requested, 
that  they  can  find  the  defendant  guilty  of  a  less  grade  of  offense  than 
murder  in  the  first  degree,  if  warranted  by  the  evidence;  and  a  refusal  to 
give  such  instruction  is  error.     McBride,  C.  J.,  dissenting. 

Appeal  from  the  second  district,  Boise  county. 

•  (7.  B.  WaUe,  district  attorney,  for  the  people. 
E.  W.  McOraw,  for  the  appellant. 

Cummins,  J.,  delivered  the  opinion  of  the  court,  Mc- 
Bride, C.  J.,  concurring  in  the  judgment. 

The  grand  jury  regularly  summoned  prior  to  the  conven- 
ing of  the  February  term,  1866,  of  the  district  court  for 
Boise  county,  having  transacted  all  the  business  properly 
coming  before  them,  were,  by  the  court,  discharged,  as  were 
also  the  trial  jury.  Subsequent  to  this  the  crime  of  which 
defendant  is  accused  was  committed.  Before  the  conven- 
ing of  the  court  the  probate  judge  and  sheriff  of  the  county 
had  prepared  a  list  of  one  hundred  names  of  persons  com- 
petent to  serve  as  jurors,  as  required  by  statute,  and  de- 
posited the  same  in  a  box  provided  for  that  purpose,  from 
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which  jarors  could  be  drawn  as  occasion  should  require. 
From  this  number  the  first  grand  jury  and  the  panel  of  petit 
jurors  for  the  term  were  drawn,  numbering  in  the  aggregate 
thirty-nine,  leaving  sixty-one  remaining  in  the  box.  After 
the  homicide  was  committed,  for  which  the  defendant  was 
subsequently  indicted,  the  sheriff  and  presiding  judge  of 
the  court  prepared  a  list  of  names  of  persons,  had  them 
inserted  in  a  venire,  and  summoned  to  attend  as  grand 
jurors.  The  grand  jury  thus  obtained  found  the  indictment 
upon  which  the  defendant  was  put  upon  his  trial.  The  petit 
jury  before  whom  the  defendant  was  tried  and  convicted 
were  selected  and  summoned  in  the  same  manner;  that  is, 
the  sheriff  and  the  presiding  judge  of  the  court  prepared  a 
list  of  names  of  persons,  deposited  them  in  a  box  from 
which  the  clerk,  under  direction  of  the  court,  drew  fifty 
names,  placed  them  in  a  venire  directed  to  the  sheriff,  and 
from  this  list  of  persons  who  were  summoned  was  obtained 
the  trial  jury.  It  nowhere  appears  upon  the  record  in  this 
court  that  the  list  of  one  hundred  names,  prepared  anterior  to 
the  first  day  of  the  term  by  the  probate  judge  and  sheriff,  and 
deposited  in  a  box,  to  constitute  a  jury  list  as  provided  by 
the  jury  act,  was  exhausted  before  the  district  judge  and 
sheriff  proceeded  to  prepare  the  list  of  jurors  out  of  which 
the  grand  and  trial  juiy  were  formed.  Whereupon  the  de- 
fendant assigns  as  error,  among  others  by  which  he  has 
been  aggrieved,  that  he  has  not  had  the  benefit  of  a  jury 
drawn  in  accordance  with  the  statute;  that  he  has  not  had 
the  benefit  of  any  one  of  the  one  hundred  names  deposited 
in  the  jury  box,  and  yet  it  does  not  appear  that  those  names 
were  exhausted.  For  aught  that  the  record  shows,  there 
were  yet  remaining  in  such  box  sixty-one  names,  which, 
under  the  provision  of  the  statute,  should  have  first  been 
drawn  and  passed  upon  as  jurors  before  the  court  could 
order  the  judge  and  sheriff  to  prepare  a  list  of  names  from 
which  to  summon  a  jury,  as  was  done. 

Section  6  of  the  act  concerning  jurors  provides  that 
"when  at  any  terjn  of  the  district  court,  for  the  want  of  an 
assessment  roll,  or  sufficient  time  is  not  permitted  in  which 
to  prepare  and  draw  a  list  of  jurors  as  provided  in  this  act, 
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or  when  from  any  cause  which  may  appear  satisfactory  to 
such  district  judge,  such  list  has  not  been  prepared  or  drawn, 
or  the  sheriff  has  not  summoned  such  jurors,  or  the  names  se- 
lected as  jurors  placed  in  such  box  be  exhausted,  it  shall  be 
lawful  for  such  district  judge  and  sheriff  to  prepare  a  list  of  the 
names  of  a  sufficient  number  of  persons  competent  to  serve 
as  trial  jurors,  and  deposit  such  names  in  a  box,  and  at  any 
time  during  the  term  of  the  court  when  a  jury  shall  be 
required,  names  of  persons  shall  be  drawn  therefrom,"  etc. 

Substantially  the  same  provision  is  made  in  the  eighth 
section  of  the  act  relating  to  grand  juries,  under  similar 
circumstances.  "When  from  any  cause  which  may  appear 
satisfactory  to  such  district  judge,"  is  the  language  of  the 
act,  he  may  proceed  with  the  sheriff  to  prepare  the  list. 
Certain  enumerated  contingencies  must  exist,  without  which 
the  district  judge  was  not  authorized  to  thus  proceed.  If 
there  remained  sixty-one  names,  or  any  other  number,  in 
the  jury  box  yet  undrawn,  it  was  improper  for  him  to  pro- 
ceed under  section  6  above  "quoted,  until  they  had  been 
drawn  and  passed  upon,  when,  failing  to  obtain  a  jury,  the 
judge  would  be  authorized,  in  conjunction  with  the  sheriff, 
to  prepare  such  list.  This  state  of  facts  must  appear  af- 
firmatively upon  the  record.  They  are  in  the  nature  of 
circumstances  necessary  to  give  jurisdiction,  and  hence  can 
not  be  presumed.  A  different  construction  of  this  act  would 
put  it  in  the  power  of  the  district  judge  and  sheriff  to  pre- 
pare a  jury  at  any  time  to  subserve  personal  ends,  and  thus 
render  our  jury  system  an  engine  of  oppression  instead  of 
an  institution  by  aid  of  which  to  redress  wrongs. 

Clearly,  then,  this  action  of  the  court,  or  of  the  judge,  was 
an  error  to  the  prejudice  of  the  prisoner,  and  of  which  he 
might  justly  complain.  It  was  a  denial  to  him  of  a  sub- 
stantial right,  to  the  benefit  of  which  he  was  entitled  under 
the  law. 

This  is  sufficient  upon  which  to  reverse  the  judgment  of 
the  court,  but  one  other  error  is  presented  by  the  record 
which  it  is  proper  here  to  comment  upon  and  definitely  settle. 
I  refer  to  the  refusal  of  the  court  to  instruct  the  jury,  as 
asked  by  the  defendant,  that  they  could,  under  this  indict- 


Aug.  1866.]  People  v.  Dunn.  77 

Opinion  of  McBride,  0.  J. 

ment,  find  the  defendant  guilty  of  an  offense  of  a  less  grade 
than  that  of  murder  in  the  first  degree ^  if  warranted  by  the 
evidence.  It  is  for  the  court  to  determine  what  effect  it 
should  or  will  have  upon  the  minds  of  the  jury.  The  stat- 
ute expressly  declares  that  it  is  for  the  jury  to  say  by  their 
verdict  what  grade  of  offense  has  been  committed,  properly 
included  in  the  crime  charged  in  the  indictment.  It  is  not 
improbable  that  the  jury  should  see  extenuating  circum'^ 
stances  in  a  given  detail  of  testimony  sufficient,  in  case  of 
felonious  homicide,  to  reduce  the  crime  below  that  of  mur- 
der in  the  first  degree,  and  still  the  court  be  as  thoroughly 
convinced  that  there  was  not  a  mitigating  fact  proved.  It 
is  a  wise  provision  of  the  law  made  in  favor  of  the  prisoner, 
and  he  is  entitled  to  its  full  benefit  in  all  cases  of  trial  under 
an  indictment  for  murder,  and  should  be  given,  more  par- 
ticularly when  asked  by  the  prisoner. 

There  are  several  other  questions  raised  by  the  bill  of  ex- 
ceptions, of  great  practical  importance  to  the  profession  as 
well  as  to  the  public,  but  which  we  feel  compelled  to  pass 
over  in  silence,  owing  to  the  dearth  of  authorities  to  which 
we  have  access.  I  refer  more  particularly  to  the  questions 
involved  in  the  instructions  asked  by  the  prisoner  and  re- 
fused by  the  court,  in  relation  to  the  defense  of  insanity  as 
set  up  on  the  trial. 

Judgment  reversed  and  new  trial  ordered. 

Opinion  by  MoBbide,  C.  J. : 

I  concur  in  the  judgment  rendered  in  the  above  case,  but 
do  not  concur  in  that  part  of  the  opinion  in  relation  to  the 
right  of  the  court  to  deny  the  instructions  as  to  the  differ- 
ent degrees  of  murder.  A  court  is  not  bound  to  give  in- 
structions based  on  a  supposed  state  q|  proof  that  does  not 
exist. 

A  defendant  may  insist  on  instructions  that  are  sound  law, 
in  the  abstract,  but  unless  they  have  some  application  to 
the  proof  in  the  case,  the  court  should  refuse  them  as 
having  a  tendency  to  confuse  and  mislead  the  jury.  In  the 
trial  of  a  prisoner  on  a  charge  of  murder,  and  involving  the 
penalty  of  death,  while  it  is  safest  to  give  him  the  benefit 
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of  all  presumptions,  yet  if  the  court  sees  no  evidence  to  re- 
duce the  grade  of  the  offense^  it  has  the  right  to  with- 
hold an  instruction  which  presupposes  such  testimony.  To 
entitle  a  defendant  to  an  instruction  it  must  be  good  law 
and  be  based  on  the  facts  of  the  case  also.  There  is  noth- 
ing in  this  case  which  satisfies  me  that  the  court  below 
erred  in  this  particular.  The  defense  made  by  the  testi- 
mony as  shown  by  the  transcript  was  one  of  insanity  only, 
and  under  that  the  prisoner  was  entitled  to  an  acquittal  or 
he  was  guilty  as  charged  in  the  indictment.  Judging  this 
case  from  the  testimony  embodied  in  the  record,  I  see  no 
reason  to  think  that  the  court  below  erred  in  refusing  the 
instructions. 


JAMES  FLANNAGAN  v.  JULIUS  NEWBEKG. 

Attachment — Dissolution. — A  writ  of  attachment  improperly  issued  shonld 
be  dissolyed  on  motion. 

Cumulative  Evidence. — When  newly  discovered  evidence  relates  to  a  sub- 
stantial point  or  particular  fact  which  was  inquired  into  on  the  trial,  it 
is  cumulative. 

New  Trial — Newly  Discovered  Evidence — pRAcrncE. — If  the  newly  dis- 
covered evidence  brings  to  light  some  new  fact  bearing  upon  the  main 
question  at  issue,  and  would  be  likely  to  change  the  result,  a  new  trial 
should  be  granted. 

Appeal  from  the  first  district,  Nez  Perce  county. 

Curtis  &  George^  for  the  appellant. 
A,  Heed^  for  the  respondent. 

Kelly,  J.,  delivered  the  opinion  of  the  court,  MgBbide, 
0.  J.,  and  CuMM^JS,  J.,  concurring. 

This  action  was  brought  by  plaintiff  as  assignee  of  a 
promissory  note  for  six  hundred  and  twenty  dollars,  made 
by  the  appellant  March  27,  1863,  and  payable  to  one  E. 
Malony  or  order,  and  transferred  by  the  payee  to  this 
plaintiff  (appellee)  some  time  after  its  maturity.  The  note 
and  one  hundred  and  fifty  dollars  cash  were  given  for  one 
half  of  a  pack  train,  and  was  to  become  due  when  the  train 
returned  from  Florence  to  Lewiston.     The  note  was  left  in 
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the  hands  of  James  O'Neil  for  safe  keeping  until  ilie  return 
of  the  train,  and  remained  in  O'Neil's  hands  until  about 
the  first  of  November  of  the  same  year.  The  note  was  as- 
signed to  plaintiff  October  10,  1863.  The  plaintiff,  Flan- 
nagan, at  the  time  of  commencing  the  suit,  sued  out  a  writ 
of  attachment  and  levied  upon  the  property  of  defendant. 
The  ground  for  issuing  the  attachment,  as  set  forth  in  the 
affidavit,  is  that  the  defendant  was  about  to  sell,  convey,  or 
otherwise  dispose  of  his  property  with  intent  to  hinder,  de- 
lay, or  defraud  his  creditors. 

The  answer  of  the  defendant  admits  the  making  of  the 
note,  but  sets  forth  that  the  note  had  been  paid  while  in  the 
hands  of  O'Neil,  and  defendant  was  fully  discharged  from 
said  indebtedness  and  the  plaintiff  had  full  notice. 

The  defendant  on  the  nineteenth  of  December  moves  to 
dissolve  the  attachment  on  the  ground  that  the  facts  upon 
which  the  attachment  was  issued  did  not  exist,  and  the  affi- 
davit upon  which  the  writ  issued  was  insufficient  and  shows 
no  cause  for  an  attachment.  This  motion  was  heard  upon 
affidavits  submitted  by  each  party,  but  was  denied  by  the 
court,  to  which  ruling  the  defendant's  counsel  duly  ex- 
cepted. This  cause  was  tried  by  a  jury,  and  a  verdict  found 
for  the  plaintiff  for  the  amount  prayed  for  in  the  complaint. 
The  defendant  moved  for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  evidence,  and  also  on  the  ground  of 
newly  discovered  evidence.  The  evidence  to  support  the 
attachment  should  show  that  the  defendant  had  or 'was 
about  to  dispose  of  his  property  to  hinder,  delay,  or  defraud 
bis  creditors. 

The  affidavit  of  the  plaintiff  Flannagan  shows  that  the  de- 
fendant Newberg  denied  the  indebtedness  upon  which  the 
suit  was  brought,  and  had  denied  such  indebtedness  from 
the  time  he  made  the  second  trade  with  Malony,  which  the 
plaintiff  well  knew;  that  because  the  defendant  denied 
such  indebtedness  and  refused  to  present  an  order  for  said 
note,  and  declared  his  intention  to  go  to  Europe,  the  plaint- 
iff was  induced  to  believe  the  defendant  about  to  dispose 
of  his  property  to  hinder,  delay,  or  defraud  his  creditors; 
that  defendant  told  plaintiff  he  had  gold  dust  on  deposit  in 
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the  town  of  Lewiston  subject  to  attachment;  that  defend- 
ant had  sold  his  pack  train  to  one  L.  P.  Brown,  and  that  he 
had  no  property  aside  from  money  or  debts  that  he  (plaintifif) 
knew  of. 

The  testimony  of  the  other  witnesses  on  the  part  of  the 
plaintiff  corroborates  the  statement  that  the  defendant  had 
declared  his  intentions  to  close  up  his  business  and  make 
an  extensive  tour  in  Europe.  The  evidence  upon  which 
this  attachment  must  be  sustained  can  not  go  to  any  other 
ground  for  the  issuance  of  an  attachment  except  the  one 
alleged  in  the  affidavit.  That  portion  of  the  evidence 
which  relates  to  the  defendant's  leaving  the  territory  is  en- 
tirely irrelevant,  because  no  such  ground  is  alleged  in  the 
affidavit 

The  plaintiff  swears  that  he  had  made  diligent  inquiry  in 
the  town  of  Lewiston  and  was  unable  to  find  where  the  de- 
fendant's gold  dust  was  deposited.  He  does  not  set  forth 
what  diligence  he  had  used  either  generally  or  specially. 
He  does  not  say  that  the  defendant  refused  to  inform  him 
where  his  gold  dust  was  deposited,  or  that  he  ever  made  in- 
quiry of  the  defendant,  or  that  the  defendant  ever  refused 
to  tell  him  of  any  other  property  that  he  owned.  The 
plaintiff  does  not  say  he  made  inquiry  at  the  most  usual 
places  of  making  deposits  in  the  town  of  Lewiston,  to  learn 
the  whereabouts  of  defendant's  gold  dust,  or  that  if  de- 
fendant had  gold  dust  on  deposit  it  was  deposited  in  some 
unusual  manner,  either  by  the  enjoinment  of  secrecy  or 
making  the  deposit  with  some  person  not  in  the  habit  of 
receiving  deposits. 

On  the  other  hand,  the  defendant  shows  that  his  gold  dust 
was  on  deposit,  as  he  stated  to  plaintiff,  at  the  assay  office,  and 
in  the  custody  and  safe  of  the  most  public  hotel-keeper  in 
said  town  without  any  enjoinment  of  secrecy.  The  defend- 
ant also  shows  by  twelve  witnesses  who  are  acquainted  with 
the  defendant's  dealings,  and  many  of  them  have  had  ex- 
tensive mercantile  dealings  with  him  for  a  long  time  prior 
and  up  to  the  time  of  the  issuance  of  this  attachment,  that 
the  defendant  was  always  honorable  in  his  dealings,  paid 
his  debts,  had  property  to  a  considerable  amount,  and 
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never  concealed  or  made  any  fraudulent  disposition  of  his 
property;  none  of  which  is  denied  by  the  plaintifTs  evi- 
dence, except  by  the  testimony  of  one  witness. 

The  facts  as  shown  by  the  testimony  are  that  the  defend- 
ant never  sold  or  disposed  of  any  property  to  hinder,  delay, 
or  defraud  his  creditors.  That  he  denied  the  indebtedness 
to  plaintiff  was  a  right  which  the  defendant  had,  and  of 
itself  is  no  ground  for  the  issuance  of  an  attachment.  The 
refusal  of  the  judge  below  to  dissolve  the  attachment  was 
clearly  an  abuse  of  discretion,  which  should  be  corrected 
by  tliis  court.  The  point  raised  by  the  appellant's  counsel 
that  the  affidavit  is  made  in  the  alternative  was  not  taken 
in  the  court  below,  and  we  have  concluded  to  pass  that 
question,  as  there  is  sufficient  ground  to  dissolve  the  at- 
tachment upon  the  evidence  submitted. 

The  evidence  on  the  trial  of  this  case  showed  that  the 
appellant  on  the  twenty-sixth  day  of  March,  1863,  bought 
an  undivided  half  interest  in  the  pack  train  of  one  James 
Malony,  for  which  he  gave  the  note  sued  on  in  the  plaint- 
iff's complaint;  that  the  note  was  to  become  due  after  the 
train  bad  made  one  trip  to  Florence,  and  was  placed  in  the 
hands  of  James  O'Neil  until  that  contingency  should  hap- 
pen. Malony  gave  Newberg,  the  appellant,  a  bill  of  sale 
of  said  half  interest.  The  purchase  price  was  mentioned 
in  the  bill  of  sale  and  in  the  note.  Newberg  and  Malony 
went  with  the  train  on  this  trip,  and  when  they  arrived  at 
TVarren*s  diggings  they  made  another  bargain  and  Newberg 
agreed  to  buy  the  whole  train.  Malony  could  not  write,  but 
called  on  A.  B.  Biddle,  an  acquaintance  of  both  parties, 
but  who  never  had  any  business  relations  with  either,  to 
draw  up  the  writings  between  the  parties.  Biddle  testifies 
that  the  bargain  was  stated  over  to  him  in  this  wise: 

•*When  they  arrived  at  Warren's  they  made  another 
trade,  and  Mr.  Newberg  bought  all  the  animals,  and  they 
settled  up  all  their  business  transactions,  and  mention  was 
made  of  the  note  that  was  left  with  James  O'Neil,  and  a 
mule  and  another  animal  or  two  that  was  left  on  the  road, 
and  the  liabilities  of  the  train  that  had  accrued,  was  all  I 
heard  mentioned  in  the  settlement.     Newberg  was  to  pay 
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MaloDj  fifteen  hundred  dollars  and  take  his  note  that  was 
left  with  O'Neil,  and  the  mule  and  the  animals  left  on  the 
road,  and  the  train,  and  to  pay  the  liabilities.  This  was  the 
sum  and  substance  of  the  settlement  that  they  had  in  my 
presence." 

Biddle  was  shown  the  second  bill  of  sale  and  recog- 
nized  it  as  the  one  given  at  the  time  this  trade  was  made, 
and  says  that  he  drew  up  the  bill  of  sale.  He  also  recog- 
nizes the  one  thousand  dollar  note  as  the  one  given  at  that 
time  which  he  drew  up  for  the  parties.  Newberg  paid  five 
hundred  dollars  down  and  gave  the  one  thousand  dollar  note* 
as  the  balance  of  the  one  thousand  five  hundred  dollars. 
Biddle  says : 

''There  was  mention  made  of  the  first  note,  and  I  was  de- 
sired to  insert  it  in  the  bill  of  sale,  but  I  omitted  to  do  so. 
Newberg  spoke  of  it  afterwards.  I  told  them,  as  they  were 
partners,  and  both  acquainted  with  O'Neil,  that  there  would 
be  no  difficulty  in  Mr.  Newberg's  getting  possession  of  the 
note.  They  both  concurred  with  me  in  that  opinion,  v  The 
settlement  was  intended  to  render  null  and  void  the  transac- 
tion that  they  had  at  Lewiston." 

The  first  bill  of  sale  conveyed  an  undivided  interest  in 
nine  mules  and  thirteen  horses  for  the  consideration  men- 
tioned in  the  first  note,  to  wit,  six  hundred  and  twenty 
dollars,  and  one  hundred  and  fifty  dollars  in  cash — ^all 
branded  E.  M.  The  second  bill  of  sale  conveyed  ten  mules 
and  sixteen  horses  branded  E.  M.  for  the  consideration  of 
fifteen  hundred  dollars,  and  Newberg  was  to  pay  the  out- 
standing expenses  against  the  train. 

James  O'Neil  testifies  that  he  saw  Malony  after  the  last 
sale  was  made;  that  he  then  had  the  six  hundred  and 
twenty  dollar  note  and  first  bill  of  sale  in  his  hands  and 
Malony  said  nothing  about  it,  but  told  him  he  had  a  one 
thousand  dollar  note  on  Newberg.  Newberg  had  previously 
told  him  the  note  was  paid,  but  it  was  when  O'Neil  was  at 
Florence  and  he  did  not  have  the  note  with  him;  that 
Newberg  afterwards  sent  an  order  for  it;  that  when  Flan- 
nagan  demanded  the  note  he  refused  to  give  it  up  because 
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Kewberg  claimed  that  it  was  paid.  Flannagan  gave  him  a 
bond  to  indemnify  him  and  he  then  gave  it  up. 

Galbraith  testifies  that  some  time  in  Jane  he  asked 
Malony  how  he  was  getting  along  with  Newberg.  He  said, 
I  have  sold  out  and  have  Newberg^s  note  for  one  thousand 
dollars;  he  paid  me  five  hundred  dollars  cash.  Malony 
said  nothing  about  the  six  hundred  and  twenty  dollar  note 
left  with  O'Neil. 

Kavenangh  gave  his  deposition  before  the  trial  on  the 
supposition  that  he  would  not  be  present  at  the  trial.  In 
taking  this  deposition  the  plaintiffs  were  present  and  had 
the  benefit  of  a  cross-examination.  In  this  deposition  he 
testifies  that  he  was  not  present  when  the  writings  were 
drawn  up  by  Biddle.  That  after  they  had  traded,  Malony 
tnrned  the  train  out  to  him  for  Newberg,  and  Malony  said 
Newberg  had  squared  up  with  him  like  a  man.  As  the  de- 
fendant was  about  to  read  this  deposition  on  the  trial,  it 
was  discovered  that  Kavenaugh  was  in  the  room,  and  the 
defendant  was  then  required  to  dispense  with  the  deposi- 
tion and  put  Kavenaugh  on  the  stand  to  give  his  testimony 
orally.  Kavenaugh  then  swore  that  he  was  present  at  the 
time  the  writings  were  drawn  up,  and  that  the  one  thousand 
five  hundred  dr 'liars  was  given  by  Newberg  for  one  half  the 
train. 

Sweeny  testifies  that  he  assisted  Malony  and  Newberg  to 
settle,  and  found  four  hundred  dollars  due  Malony  on  a 
one  thousand  dollar  note.  This  was  an  arbitration  settle- 
ment in  regard  to  matters  that  took  place  after  the  sale  of 
the  train  at  Warren's  and  dated  back  to  that  time — but  the 
six  hundred  and  twenty  dollar  note  was  not  included. 
Sweeny  says  that  he  understood  that  the  one  thousand  dol- 
lar note  and  the  five  hundred  dollars  cash  was  for  Malony's 
half  interest  in  the  pack  train  sold  by  Malony  to  Newberg 
and  its  freight  earnings. 

Both  notes  and  both  bills  of  sale  were  given  in  evidence 
to  the  jury.  The  first  bill  of  sale  is  for  an  undivided  one 
half  of  the  train.  The  second  bill  of  sale  is  for  ten  mules 
and  sixteen  horses,  which  was  proven  to  be  the  whole  train. 

Upon  a  motion  for  a  new  trial,  the  defendant  sets  forth 
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as  the  grounds  of  his  motion  that  he  was  taken  by  sur- 
prise in  the  testimony  of  Kavenaugh,  inasmuch  as  he  did 
not  know  that  Kavenaugh  would  be  present  at  the  trial; 
that  his  testimony  was  different  from  his  statement  which 
he  had  previously  made,  and  materially  different  from  his 
deposition;  also  that  he  could  prove  by  newly  discovered 
evidence. which  he  could  not  by  due  diligence  have  procured 
at  the  trial,  to  wit,  the  testimony  of  John  McConnell,  **  that 
Malony  said  to  McConnell  in  the  month  of  September, 
1863,  that  he  [Malony]  had  no  demand  against  him  fNew- 
berg,  the  defendant]  whatever."  Those  facts  are  fully  set 
forth  by  the  affidavit  of  defendant  and  the  affidavit  of  Mc- 
Connell. 

The  plaintiff  objects  to  this  newly  discovered  evidence  on 
the  ground  that  it  is  cumulative.  This  admission  of  Malony 
was  prior  to  his  transfer  of  the  six  hundred  and  twenty  dol- 
lar note  to  Flannagan,  and  a  new  and  independent  fact  un- 
known to  the  defendant  at  the  time  of  the  trial.  Had  this 
admission  been  proven  at  the  trial,  the  testimony  of  other 
witnesses  to  the  same  admissions  would  be  merely  cumula- 
tive. In  the  case  of  Aithen  v.  Bemis,  3  Wood.  A  M.  348, 
Judge  Woodbury  said:  **  The  meaning  of  the  rule  cannot 
be  to  exclude  as  cumulative  newly  discovered  evidence  of 
subordinate  points  or  facts  bearing  on  the  general  question, 
for  in  such  views  no  trial  for  new  evidence  could  ever  be 
obtained;  all  new  evidence  relating,  as  it  must,  if  it  be 
pertinent,  to  the  general  ground  or  general  fact  put  in  is- 
sue before.  But  it  must  mean  that  new  evidence  to  a  sub- 
ordinate point  or  particular  fact  was  before  gone  into;  be- 
cause it  is  then  cumulative,  or  additional,  as  to  that  fact.'* 

In  the  case  of  Gray  v.  Harris,  Nev.  509,  Chief  Justice 
Lewis  says:  *'  To  render  evidence  subject  to  this  objection, 
it  must  be  cumulative,  not  with  respect  to  the  main  issue 
between  the  parties,  but  upon  some  collateral  or  subordi- 
nate fact  bearing  upon  that  issue.  If  the  newly  discovered 
evidence  brings  to  light  some  new  fact  bearing  upon  the 
main  question,  and  it  would  be  likely  to  change  the  result, 
a  new  trial  should  be  granted." 

The  facts  claimed  to  have  been  newly  discovered  are  cer- 
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tsiin  admissious  of  Malonj,  the  payee  mentioned  in  the  note 
in  dispute,  made  before  the  payee  transferred  the  note  to 
the  plaintiff.  There  was  no  testimony  introduced  on  the 
trial  of  such  an  admission,  and  the  defendant  swears  it  was 
uot  discovered  until  after  the  trial.  There  is  considerable 
doubt  as  to  whether  the  evidence  would  support  the  verdict 
rendered  in  this  case,  but  as  there  is  sufficient  ground  for  a 
new  trial  which  ought  to  have  been  considered  by  the  court 
below,  we  shall  set  aside  the  judgment  on  that  ground,  and 
a  new  trial  is  therefore  ordered  and  the  attachment  dis- 
missed. 

Judgment  reversed. 


THE  PEOPLE,  Appellants,  v.  JOHN  WILLIAMS,  Ee- 

SPONDENT. 

Indictment — Motion. — For  the  purposes  of  a  motion  to  set  aside  au  indiot- 
ment,  the  facts  stated  in  it  are  to  be  taken  as  true. 

Time. — If  there  was  no  law  defining  the  crime  and  imposing  a  penalty  at 
the  time  the  offense  is  alleged  in  the  indictment  to  have  been  commit- 
ted, time  is  material,  and  the  indictment  should  be  set  aside. 

Motion. — A  motion  to  set  aside  an  indictment,  based  upon  objections  going 
to  the  merits  of  the  case,  can  be  made  at  any  time,  either  before  or  after 
judgment. 

Appeal  from  the  second  district,  Boise  county. 

C.  B.  WdUcy  district  attorney,  for  the  people. 
S.  A.  MeiTittf  for  the  respondent. 

MgBride,  C.  J.,  delivered  the  opinion  of  the  court,  Cum- 
mins, J.,  concurring,  Kellt,  J.,  dissenting. 

This  case  comes  up  on  appeal  from  a  decision  of  the  dis- 
trict court,  quashing  the  indictment. 

The  following  are  the  facts:  The  defendant,  John  Will- 
iams, was  charged  by  the  indictment  with  the  crime  of  high- 
way robbery,  committed  in  the  month  of  September,  1863, 
in  the  county  of  Boise,  territory  of  Idaho.  The  indictment 
was  found  at  the  July  term,  1865,  and  the  defendant,  being 
in  custody,  pleaded  not  guilty.  Subsequent  to  this  plea, 
but  before  trial,  the  defendant,  by  his  counsel,  moved  to 
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set  aside  the  indictment.  The  motion  was  sustained,  and 
the  prisoner  ordered  to  be  discharged.  This  ruling  was 
excepted  to  by  the  attorney  for  the  people,  and  the  case 
stands  for  decision  upon  this  motion,  and  the  alleged  error 
of  the  court  below  in  granting  the  same.  Preliminary  to  an 
investigation  of  the  main  question  which  is  involved  in  the 
decision  below,  it  will  be  necessary  to  refer  to  some  points 
raised  by  the  district  attorney  in  the  brief  by  the  appellants. 

It  is  claimed  by  the  appellants  that  though  the  indict- 
ment charges  the  offense  to  have  been  committed  in  Sep- 
tember, 1863,  the  time  is  no  material  ingredient  of  the 
offense  charged,  and  that  the  indictment  would  be  supported 
if  the  proof  should  show  that  the  crime  was  committed 
within  the  statutory  time,  although  not  upon  the  day  charged, 
and  as  there  was  no  proof — there  having  been  no  trial — that 
the  offense  was  committed  in  September,  1863,  when  it  was 
claimed  no  law  existed  for  its  punishment,  that  the  court 
erred  in  granting  the  motion,  as  it  might  have  appeared  that 
it  was  committed  after  that  time,  and  when  no  such  objec- 
tion would  lie.  This  is  an  eiTor.  For  the  purposes  of  the 
motion,  the  court  must  take  the  facts  as  stated  in  the  in- 
dictment to  be  true.  Time  is  material  in  this  offense,  and 
though  it  need  not  be  proved  as  laid  strictly,  still  where  the 
time  becomes  a  question  of  materiality  the  court  must  as- 
sume that  it  is  stated  according  to  the  fact,  and  if  there  was 
no  law  defining  this  crime,  and  inflicting  a  penalty  at  the 
time  when  it  is  alleged  to  have  been  committed,  then  the 
indictment  should  have  been  set  aside,  and  there  is  no  error. 

The  second  point  of  the  appellant  is  that  the  defendant 
having  been  set  at  liberty  under  the  order  of  the  court  be- 
low, the  court  should  not  take  cognizance  of  this  appeal. 
This  appeal  is  taken  by  the  people,  and  the  district  attorney 
has  the  right,  if  he  chooses,  to  dismiss  the  appeal;  but  to 
prosecute  the  appeal,  and  deny  the  effect  of  its  design,  is 
certainly  not  allowable. 

A  third  point  assigned  is  that  the  motion  was  made  to  set 
aside  the  indictment  after  the  defendant  had  entered  his 
plea  of  not  guilty,  and  that  the  motion  came  too  late,  and, 
therefore,  the  order  should  have  been  refused,  and  now  re- 
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versed.  The  statute  settles  this  question — ^and  reason  as  well ; 
the  objection  going  to  the  merits  of  the  prosecution  could  be 
raised  at  any  time  before  or  after  judgment.  It  would  have 
been  the  duty  of  the  court  to  consider  it  any  time  during  the 
progress  of  the  trial,  and  to  have  arrested  the  judgment 
after  verdict.  It  would  be  the  height  of  absurdity  to  say 
that  a  court  might  be  fully  convinced  that  it  had  no  au- 
thority to  pass  sentence  upon  a  case,  yet  must  proceed  to 
try  a  criminal  because  it  had  begun  the  proceedings. 

Having  disposed  of  these  preliminary  questions,  it  re- 
mains to  be  decided  whether  there  was  any  law  for  the  pun- 
ishment of  defendant  for  the  offense  charged  in  the  indict- 
ment. On  the  third  day  of  March,  1863,  congress  organized 
the  territory  of  Idaho  by  cutting  off  certain  territory  from 
the  already  organized  territories  of  .Washington,  Dakota, 
Nebraska,  and  Utah.  The  territory  of  Idaho  then  became 
a  separate  political  community,  and  the  power  of  gov- 
ernment, of  making  and  enforcing  statutes,  of  preserving 
the  rights  of  the  people  and  punishing  wrong-doers,  was 
vested  in  the  citizens  of  the  territory  in  the  manner  pre- 
scribed by  the  organic  act.  Did  this  segregation  of  the 
territory  of  Idaho  from  the  other  territories  named  leave 
it  without  any  criminal  code?  It  undoubtedly  was  a  repeal 
of  the  several  organic  acts  named — they  no  longer  had  any 
form  or  validity,  had  been  superseded  and  become  nullities. 
How  they  could  cease  to  exist,  and  yet  laws  remain  in 
force,  deriving  their  validity  from  authority  conferred  by 
them,  we  can  not  understand.  It  would  be  to  extingaish 
the  fountain  and  insist  upon  the  rivulet  continuing  its  flow — 
cutting  off  the  source  of  life  and  affirming  continued  vital- 
ity. To  provide  against  any  such  hiatus  in  the  criminal 
code,  where  there  is  a  transition  from  one  form  of  govern- 
ment to  another,  it  is  always  provided  that  the  remedies 
shall  subsist  in  fall  force.  Thus  in  organizing  a  state  gov- 
ernment the  universal  practice  is  to  continue,  by  special 
provision,  the  pre-existing  laws;  so  in  organizing  new  ter- 
ritories the  usual  provision  is  to  continue  the  laws  of  the 
old  political  division  until  the  enactment  of  new  ones. 

In  organizing  the  territory  of  Oregon,  in  1848,  congress 
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affirmed  and  continued  the  laws  of  the  former  provisional 
government  until  they  should  be  altered  or  repealed.  The 
uniform  practice  in  this  respect  conclusively  establishes,  we 
think,  the  principle  that  the  laws  of  the  old  organization 
have  no  force  in  the  new  political  community  unless  by 
special  provision.  We  are  now  speaking  only  of  criminal 
laws.  In  civil  matters  the  questions  of  rights  and  remedies 
are  so  different  that  the  same  rules  do  not  necessarily  apply. 

In  the  act  organizing  this  territory  no  provision  is  con- 
tained recognizing  the  former  laws.  Indeed,  to  have  done 
so  would  have  given  vitality  to  four  different  codes  of  law 
in  different  parts  of  the  new  territory.  Confusion  would 
have  followed  inevitably,  and  the  fact  of  this  difficulty 
sufficiently  accounts  for  the  omission  on  the  part  of  con- 
gress to  provide  for  their  continuance  until  the  new  legisla- 
ture should  provide  for  the  wants  of  the  country. 

There  is  no  similiarity  between  this  case  and  that  of  a 
conquered  or  ceded  territory  whose  sovereignty  is  transferred 
from  one  authority  to  another.  Then  the  laws  pass  with 
the  people  and  the  soil — but  not  so  when  the  sovereign 
authority  dismembers  a  piece  of  territory  and  makes  no 
provision  for  the  new  community. 

We  are  therefore  .of  opinion  that  there  was  no  statute 
punishing  the  offense  charged  in  this  indictment  at  the 
time  it  was  alleged  to  have  been  committed,  and  that  even 
if  the  facts  alleged  be  true  no  sentence  could  be  pronounced. 
The  judgment  of  the  court  below  will  therefore  be  affirmed. 

Judgment  affirmed. 


THE  PEOPLE,  Respondents,  v.  R.  J.  BUGBEE  ET  AL., 

Appellants. 

Capacity  to  Sus. — The  people  have  the  legal  capacity  to  sue  upon  breaches 

of  bonds  given  by  defendants  in  criminal  actions. 
Bond — Variance. — ^The  fact  that  a  name  appears  in  the  body  of  a  bond  that 

is  not  subscribed  to  it,  or  that  some  or  all  the  names  subscribed  to  such 

bond  do  not  occur  in  the  body  of  the  same,  does  not  in  the  least  affect 

the  liability  of  those  who  executed  and  delivered  it. 
Erasures — Interlineations. — Erasures  and  interlineations  appearing  in  an 

obligation  at  the  time  of  its  signing  can  not  in  any  manner  affect  the 

liability  of  the  subscribing  parties. 
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Bond. — Bond  was  executed  and  delivered  into  the  custody  of  the  clerk  of  the 
court  in  which  the  defendant  was  to  appear;  the  parties  executing  such 
bond  as  sureties  took  and  subscribed  a  justification  on  such  bond  which 
was  administered  by  the  judge  of  the  court,  and  was  by  him  approved  at 
the  time:  Held,  from  the  facts  the  court  very  properly  found  that  the 
signatures  were  genuine,  and  that  the  execution  of  such  bond  was  suffi- 
ciently proven. 

Appeal  from  the  second  jadioial  district,  Boise  county. 

Boaborough  &  Preston^  for  appellants,  cited,  on  the  ques- 
tion of  variance,  1  Greenl.  Ev.,  sec.  66;  Lewis  v.  Myeis, 
3  Cal.  476;  OiUham  v.  Gray,  13  111.  705;  2  Greenl.  Ev.,  sec. 
11;  and  on  the  question  of  liability  of  sureties.  People  v. 
Buster,  11  Oal.  215;  2  Pars,  on  Cont.  16,  17;  MiUer  v. 
Stewart,  9  Wheat.  680;  3  Pars,  on  Cont.  17;  Fourraan  v. 
Faggott,  3  Scam.  (111.)  349. 

C.  B,  Watte,  district  attorney,  for  the  people. 

Cummins,  J.,  delivered  the  opinion  of  the  court,  Mc- 
Bbide,  C.  J.,  and  Kellt,  J.,  concurring. 

The  complaint  in  this  suit  is  upon  a  bond  given  by  the 
defendants  as  security  for  the  appearance  of  B.  J.  Bugbee 
before  the  court,  and  that  he  would,  at  all  times,  hold  him- 
self subject  and  amenable  to  the  orders  of  the  same,  and 
alleging  as  a  breach  of  such  bond  that  the  said  Bugbee  was 
duly  called  on  the  thirty-first  of  July,  1865,  to  appear  for 
trial,  but  failed  to  appear,  whereupon  the  bond  was  declared 
forfeited  by  the  court.  To  this  complaint  there  were  two 
demurrers  interposed  by  separate  defendants,  but  based 
substantially  upon  the  same  grounds. 

One  objection  to  the  complaint  raised  by  both  demurrers 
is  that  the  plaintiffs  named  therein  have  not  legal  capacity 
to  sue  or  maintain  an  action  in  any  court.  The  power  or 
right  of  the  people  to  commence  and  maintain  suits  to  re- 
cover the  penalty  of  forfeited  recognizances  of  this  charac- 
ter, as  also  the  proper  construction  to  be  given  to,  or  the 
effect  of  that  part  of  the  bond  where  it  is  declared  that  the 
parties  are  liable  for  the  sums  set  opposite  their  names 
respectively,  have  been  fully  determined  in  the  case  of  The 
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People  etc.  for  the  use  of  Boise  county  v.  Alfred  Slocum  et  a?., 
decided  afc  this  term.  We  will  therefore  do  no  more  than 
simply  state  that  the  people  have  the  legal  capacity  to  sue 
upon  a  breach  of  this  character  of  bonds.  They  are  the 
proper  obligees  of  such  bonds,  and  hence  they  are  the  bene- 
ficial party  in  whose  name  the  suit  ought  to  be  prosecuted. 

The  only  remaining  point  raised  by  the  demurrer,  which 
it  is  necessary  for  us  to  examine,  is  that  the  "complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion." On  a  careful  examination  of  this  declaration  we  see 
no  material  departure,  in  the  statement  of  the  grounds  upon 
which  this  suit  is  based,  from  the  provisions  of  section 
39  of  the  civil  practice  act.  The  bond  is  declared 
upon  according  to  its  legal  effect  by  a  clear  and  concise 
statement  of  the  conditions  and  the  breach,  and  of  all  the 
other  facts  necessary  to  entitle  the  plaintiffs  to  recover. 
The  parties  liable  under  this  bond,  and  who  are  properly 
made  defendants  in  this  action,  are  those  persons  subscrib- 
ing their  names  to  the  same.  The  fact  that  a  name  appears 
in  the  body  of  a  bond  that  is  not  subscribed  to  it,  or  that 
some  or  all  of  the  names  subscribed  to  such  bond  do  not 
occur  in  the  body  of  the  same,  does  not  in  the  least  affect 
the  liability  of  those  who  executed  and  delivered  it. 

Several  other  points  were  made  on  the  argument  under 
this  clause  of  the  demurrer,  but  which  it  is  unnecessary  to 
notice  here. 

The  last  point  which  it  will  be  necessary  for  us  to  ex- 
amine is  the  objection  made  by  the  defendants  to  the  in- 
troduction of  the  bond  sued  upon.  They  urge  against  its 
introduction  several  reasons,  the  most  material  of  which 
are:  1.  That  the  "erasures  and  interlineations  appearing 
on  the  face  of  the  bond  were  not  accounted  for  nor  ex- 
plained;" and,  2.  "The  execution  of  the  bond  was  not 
shown  or  the  signatures  of  the  parties  proven." 

As  to  the  first  of  these  objections,  it  appears  on  an  exam- 
ination of  that  instrument  that  the  name  of  "J.  McOinley'^ 
is  erased,  which  occurred  in  the  body  of  the  bond;  and  be- 
low all  the  other  names,  making  the  last  name  in  the  body 
of  the  same,  as  well  as  at  the  end,  is  interlined  the  name  Of 
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"H.  T.  Smitli,  eight  haodred  dollars."  The  former  of  these 
names  is  Dot  subscribed  to  the  bond  nor  to  the  justification, 
while  the  latter  appears  in  both  places.  The  testimony  of 
the  deputy  clerk  of  the  district  coart  on  the  trial  was  to  the 
effect  that  he  was  at  the  time  of  the  execution  of  the  bond, 
and  had  been  ever  since,  deputy  clerk  of  the  district  court, 
had  had  general  custody  of  the  same  all  the  time,  except  a 
few  days  when  it  was  in  the  hands  of  the  district  attorney, 
while  he  was  preparing  the  complaint  in  the  action.  The 
deputy  clerk  further  testifies  that  while  it  was  so  in  his 
custody  there  were  no  erasures  or  interlineations  made  in  it. 
And  to  the  same  effect  is  the  evidence  of  the  district  attor- 
ney while  the  bond  was  in  his  possession.  This,  then,  estab- 
lishes the  fact  that  this  bond  could  not  have  been  changed 
or  altered  in  any  respect  at  any  time  subsequent  to  its  exe- 
oation.  Whatever  erasures  or  interlineations  were  apparent 
on  the  face  of  that  instrument  were  evidently  made  anterior 
to  its  execution.  And  certainly  nothing  of  this  kind  which 
was  in  the  obligation  at  the  time  of  its  signing  could,  in  any 
manner,  affect  the  liability  of  the  subscribing  parties.  As 
appears  from  the  testimony,  the  bond  produced  on  the  trial 
was  the  identical  bond  executed  by  the  defendants. 

The  second  objection,  as  above  stated,  went  to  the  proof 
of  the  signatures  of  the  parties.  This  bond  was  executed 
and  delivered  into  the  custody  of  the  clerk  of  the  court  be- 
fore whom  the  defendant,  Bugbee,  was  to  appear,  on  the 
fifteenth  day  of  July,  1865.  The  parties  subscribing  it  also 
take  and  subscribe  a  justification  that  "  they  are  each  worth 
the  sums  set  opposite  their  names  respectively  in  the  fore- 
going bond."  This  oath  was  administered  by  the  district 
judge,  and  the  bond  was  approved  by  him  at  the  same  time. 
The  bond  was  given  for  a  purpose  and  under  circumstances 
authorized  by  law.  From  these  facts  the  court  found,  and 
very  properly  we  think,  that  the  signatures  were  genuine 
and  that  the  execution  of  such  bond  was  sufficiently  proven. 
The  bond  was  therefore  properly  admitted  in  evidence. 

There  were  some  other  objections  raised  on  the  motion 
for  a  new  trial  and  also  on  the  argament  in  this  court,  but 
all  either    directly  or  indirectly  arising  upon    the  same 
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grounds  upon  which  were  based  the  objections  we  have 
ah'eadj  examined  and  determined.  Hence,  we  have  not 
thought  it  necessary  to  express  an  opinion  upon  these 
points. 

The  judgment  of  the  court  below  was  properly  rendered 
against  the  defendants;  but  a  clerical  error  seems  to  have 
occurred  in  the  entry  of  such  judgment  in  the  records  of  the 
court.  It  should  have  been  rendered  jointly  against  all  the 
defendants  named  in  the  action,  that  their  joint  property 
may  be  liable  to  execution;  and  severally  against  the  de- 
fendants who  were  served  with  summons.  The  bond  is 
made  by  express  terms  joint  and  several. 

The  judgment  of  the  court  below  is  affirmed,  with  instruc- 
tions to  amend  the  same  as  indicated  in  this  opinion. 


B.  F.  LAMKIN  v.  E.  C.  STERLING. 

Statutes — Construction  of  Statutes. — It  is  the  duty  of  the  courts  to  so 
construe  statutes  aa  to  make  them  effect  their  evident  purpose,  and  har- 
monize  their  various  provisions  with  one  another,  and  where  the  applica- 
tion  of  these  rules  still  leaves  a  question  of  doubt,  the  principles  of  justice 
must  determine  the  doubt. 

Legislature — Constitutional  Law. — The  legislature  may  change  the  man- 
ner of  the  payment  of  territorial  warrants — may  issue  bonds  payable  at 
a  different  time  than  the  original  warrant — ^but  they  can  not  by  any  pro- 
vision relieve  the  territory  from  the  obligation  te  pay.  Legislation  of 
that  kind  would  be  to  "impair  the  obligation  of  contracts,"  and  would 
be  simply  void. 

Repudiation. — The  territory  can  no  more  repudiate  and  refuse  to  pay  her 
debts  than  a  private  individual. 

This  cause  was  brought  into  this  court  on  stipulation, 
without  being  first  submitted  to  the  court  below. 

E.  J,  Curtis,  for  the  relator. 

W.  A.  George,  for  the  defendant. 

McBride,  0.   J.,  delivered  the  opinion  of    the  court, 
Cummins,  J.,  concurring. 

This  is  an  application  for  a  mandamus  to  compel  the  de- 
fendant. Sterling,  to  pay  a  certain  warrant  held  by  the 
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plaintiff  against  the  territorial  treasurer,  and  involves  the 
construction  of  the  funding  act  passed  by  the  legislative 
assembly,  January  12, 1866.  Thai;  act  provides  that  no  war- 
rant drawn  before  its  passage  shall  be  paid  by  the  treasurer/ 
except  in  the  manner  provided  in  the  act,  which  is  by  their 
conversion  into  bonds. 

The  provision,  however,  in  relation  to  the  debt  to  be 
funded  or  converted  into  bonds,  only  includes  so  much  of 
the  territorial  debt  as  had  accrued  up  to  the  first  day  of 
December,  a.  d.  1865.  So  that  by  the  literal  terms  of  the 
law,  no  warrants  can  be  funded,  or  redeemed  by  the  bonds 
of  the  controller,  of  date  subsequent  to  December  1,  1866, 
and  none  can  be  paid  by  the  territorial  treasurer  of  date 
prior  to  the  twelfth  day  of  January,  1866.  The  question 
involved  in  this  case  is,  What  is  the  condition  of  the  war- 
rants drawn  between  these  dates?  They  can  not  be  re- 
deemed by  bonds,  and  the  treasurer  is  forbidden  to  pay 
them — indeed,  they  appear  to  be  wholly  overlooked. 

It  is  the  duty  of  the  courts  to  so  construe  statutes  as  to 
make  them  effect  their  evident  purpose  and  harmonize  their 
various  provisions  with  one  another,  and  when  the  applica- 
tion of  these  rules  still  leaves  a  question  of  doubt,  the 
principles  of  justice  and  reason  must  determine  the  doubt. 

The  object  to  be  effected  by  the  act  in  question  was  to 
provide  for  the  payment  of  the  territorial  indebtedness  by 
converting  it  into  interest-bearing  bonds,  and  to  prohibit 
the  payment  of  that  indebtedness  in  any  other  manner.  In 
proceeding  to  secure  this  declared  purpose,  it,  however, 
only  authorizes  the  redemption  of  warrants  dated  prior  to 
December  1,  1865.  \t  would  seem,  therefore,  if  we  give 
the  act  a  literal  construction,  that  the  legislature  intended 
to  forbid  only  the  payment  of  such  warrants  as  they  had 
ordered  to  be  redeemed  by  bonds,  or  that  they  meant  to  re- 
pudiate entirely  the  debt  which  might  accrue  from  the  first 
day  of  December,  1865,  until  the  passage  of  the  act.  Aside 
from  the  provision  made  by  this  act,  all  warrants  are  pay- 
able in  their  regular  order,  and  if  in  the  declaratory  part  of 
the  law  the  legislature  had  manifested  a  clear  intent  to 
change  this  order,  if  it  failed  to  carry  out  the  purpose  by 
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providing  proper  means,  the  act  wonld  fail  for  want  of 
machinery  to  give  it  effect. 

In  the  first  place  the  legislature  would  have  no  right  to  so 
change  the  mode  of  payment  as  to  destroy  the  debt.  They 
may  cbange  the  mariner  of  pajment,  may  issne  bonds  pay- 
able  at  a  different  time  than  the  original  warrant,  but  they 
can  not  by  any  provision  relieve  the  territory  of  the  obliga- 
tion  to  pay.  Any  legislation  of  that  kind  would  be  to  "im- 
pair the  obligation  of  contracts,"  and  would  be  simply 
void.  Hence,  when  in  this  act  they  forbid  the  treasurer  to 
pay  warrants  of  date  prior  to  its  passage,  the  language 
must  be  understood  as  applying  only  to  such  warrants  as  it 
is  provided  shall  be  redeemed  in  the  manner  prescribed, 
to  wit,  the  issue  of  bonds.  If  the  broad  language  of  the 
law  is  to  be  applied  to  the  indebtedness  not  redeemable  by 
bonds,  then  it  is  an  attempt  to  repudiate  warrants  issued 
up  to  the  twelfth  of  January,  1866,  and  after  the  first  day 
December,  1866,  are  void  for  want  of  authority. 

The  territory  can  no  more  repudiate  and  refuse  to  pay 
her  debts  than  a  private  individual.  If  she  intended  to  re- 
deem all  her  outstanding  indebtedness  up  to  the  date  of 
the  approval  of  the  act  of  the  twelfth  of  January,  1866, 
she  failed  to  provide  for  doing  so  by  bonding  any  of  a 
later  date  than  the  first  of  December,  1865,  and  the  subse- 
quent indebtedness  is  in  precisely  the  same  condition  as  if 
the  funding  act  had  never  passed.  The  intention  was  not 
BO  consummated  as  to  make  it  effective  for  the  purpose. 

We  are  of  opinion,  therefore,  upon  review  of  this  case, 
that  the  debt  of  the  territory  existing  prior  to  the  first  day 
of  December,  1865,  was  by  this  act  provided  to  be  paid  by 
the  issue  of  bonds;  that  subsequenf  indebtedness  is  un- 
touched by  the  act,  and  that  the  warrants  drawn  should  be 
paid  in  their  order.  The  facts  shown  in  this  case  entitle 
the  complainant  to  the  mandamus  prayed  for,  and  the  writ 
will  issue  accordingly. 

Kelly,  J.,  did  not  sit  at  the  hearing  of  this  case,  being 
the  owner  of  a  warrant  of  a  similar  character. 
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Mining  Lavt — ^Trespabs.— If  plaintiffs  performed  the  acta  required  by  law 
to  locate  a  quartz  claim,  except  the  labor — the  year  not  having  expired-*- 
and  the  defendants  undertook  to  take  possession  of  the  ground,  they 
were  trespassers. 

Defense — Abandoniient* — Defendants  in  an  action  for  the  recovery  of  a 
quartz  claim  may  show  acts  of  abandonment  on  the  part  of  plaintifGEi,  or 
that  the  lode  which  they  claim  is  separate  and  distinct  from  the  one  held 
by  plaintiffs. 

MiNiNO  Law— Location. —From  the  time  that  a  lawful  location  of  a  quartz 
claim  has  been  made,  being  a  space  of  two  hundred  feet  in  length  and 
fifty  feet  on  each  of  the  stakes,  the  claimant  becomes  the  owner  as  against 
any  other  claimant  of  the  soil  embraced  in  those  limits. 

Idem. — The  claimant  is  allowed  to  hold  but  one  ledge  by  location,  but  the 
fact  that  other  ledges  may  exist  within  those  limits  must  first  be  estab- 
lished before  a  subsequent  claimant  has  any  lawful  right  to  pass  into 
those  boundaries  which  otherwise  must  be  sacred  to  the  first  location. 

Idem — Instructions. — The  following  instruction  was  given  by  the  court i 
"No  quartz  claim  can  exceed  two  hundred  feet  in  length  along  the  lead 
or  lode,  and  if  the  jury  believe  from  the  evidence  the  claim  of  A.  was  pur- 
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posely  located  to  include  a  greater  number  of  feet  than  two  hundred, 
then  the  location  is  an  attempted  fraud  upon  the  provisions  of  the 
law  and  the  rights  of  others,  and  the  location  is  null  and  void  as  against 
subsequent  locators,  and  the  jury  must  find  for  defendants:"  Held, 
that  this  was  erroneous.  To  claim  more  than  the  law  allows  is  no  fraud 
on  others,  for  they  have  the  same  means  of  ascertaining  the  attempted 
fraud  that  the  other  has  of  committing  it. 
Idem. — The  fact  of  a  separate  and  distinct  lode  must  first  be  proved  before 
the  claimant  of  such  lode  is  entitled  to  enter  the  bounds  of  a  claim  al- 
ready located. 

Adjourned  into  this  court  from  the  third  judicial  dis- 
trict, Owyhee  county. 

Ejectment  for  a  mining  claim.  Plaintiffs  claim  to  have 
located  some  time  in  the  month  of  March,  1866,  a  quartz 
lode,  which  they  denominated  the  ''First  extension  south  of 
the  Dahlgren."  This  claim  consisted  of  two  hundred  feet  in 
length  with  the  width  allowed  by  law.  They  performed  no 
-work  or  labor  upon  this  claim,  except  staking  it  off,  up  to 
the  time  of  defendants'  entry,  which  was  about  the  seventh 
of  September,  1866.  Defendants  located  a  set  of  claims  run- 
ning at  nearly  right  angles,  across  the  line  of  plaintiffs'  lo- 
cation, under  the  name  of  the  **  Silver  Monarch."  Their 
discovery  shaft  on  the  point  where  they  claimed  to  have 
discovered  the  lode  they  located,  and  the  only  point  where 
they  have  performed  any  considerable  amount  of  labor  or 
pretend  to  have  found  the  lode  at  all,  was  within  a  few  feet 
of  the  line  between  the  stakes  of  the  plaintiffs' location,  but 
claim  that  their  ledge  is  a  separate  one  from  that  claimed 
by  the  plaintiffs.  Trial  by  jury,  and  verdict  for  defend- 
ants. Plaintiffs  move  to  set  aside  the  verdict  and  for  a  new 
trial.  The  hearing  of  this  motion  was  adjourned  into  the 
supreme  court  under  section  326  of  the  civil  practice  act. 

H,  Martin,  for  the  plaintiffs : 

On  motion  for  a  new  trial,  and  in  weighing  testimony,  if 
it  is  found  that  the  testimouv  fails  to  establish  an  essential 
fact  in  question,  then  a  new  trial  must  be  granted.  (Hatvkins 
V.  Beicherl,  28  Oal.  539;  BoUon  v.  Sfeivart,  29  Id.  618.) 
Where  improper  evidence  is  admitted  injury  is  presumed, 
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unless  such  presumption  is  rebutted  by  the  record.     {Lolly 
V.  Wise,  28  Id.  543;  Grimea  v.  Fall,  15  Id.  63.) 

Stafford  and  McQuaid,  for  the  defendants. 

MoBbide,  0.  J.9  delivered  the  opinion  of  the  Court, 
Ket.ly,  J.,  concurring. 

This  is  an  action  brought,  to  recover  a  piece  of  mining 
ground  containing  a  quartz  lode,  which  the  plaintiffs  claim 
to  have  located  and  held  under  the  quartz  law  until  they 
were  turned  out  of  the  possession  and  ownership  by  the^wrong- 
ful  acts  of  the  defendants.  The  action  is  ejectment  in  the 
usual  form  under  the  code^  and  the  issue  is  as  to  the  plaint- 
iffs' possession  at  the  time  of  the  alleged  ouster.  The  de- 
fendants admit  that  they  entered  upon  the  premises  in  ques- 
tion, but  allege  that  the  same  were  vacant  and  open  to  claim 
and  location  at  the  time;  and  the  acts  of  the  plaintiffs  were 
entirely  insufficient  to  establish  any  legal  right  or  posses- 
sion to  the  same.  On  issue  joined  before  the  jury  there 
were  discussed,  as  appears  by  the  record  and  the  instruc- 
tions of  the  court,  these  questions:  1.  Did  the  plaintiffs 
comply  with  the  requirements  of  the  quartz  law  in  the  lo- 
cation of  their  claim  ?  and  if  so,  2.  Were  the  plaintiffs  the 
owners  at  the  time  of  the  entry  of  the  defendants  upon  the 
premises  ? 

The  verdict  was  general,  and  was  for  the  defendants. 
Plaintiffs  filed  certain  exceptions  to  the  ruling  of  the  court 
in  its  instructions  to  the  jury,  and  on  motion  for  a  new  trial 
urged  those  exceptions,  and  that  the  finding  of  the  jury  was 
in  disregard  of  the  testimony,  as  grounds  for  setting  aside 
the  verdict  and  ordering  a  new  trial.  The  court  below  ad- 
journed the  case  into  this  court  for  decision,  and  the  ques- 
tion is  upon  the  motion  of  the  plaintiffs  to  vacate  the  ver- 
dict of  the  jury  and  the  award  of  a  new  trial. 

The  principal  questions  involved  in  this  case  are  such  as 
arise  upon  the  construction  to  be  given  to  the  quartz  law. 

The  plaintiffs  also  complain  of  misconduct  on  the  part  of 
one  of  the  jurors,  but  we  think  there  is  nothing  which  in- 
dicates corruption  or  willful  wrong  by  the  juror  whose  con- 
duct is  impeached,  and  that  the  charge,  though  quite  natu- 
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ral  at  the  close  of  a  hotly  contested  trial  where  the  parties 
felt  a  deep  interest  in  the  result,  is  not  sufficient  to  warrant 
the  conclusion  which  the  appellants  draw  from  the  facts. 
That  portion  of  the  case  we  dismiss  from  our  consideration. 

The  ground  upon  which  the  plaintiffs  except  to  the  instruc- 
tion of  the  court  to  the  juiy  as  being  upon  a  supposititious 
state  of  facts,  we  think  not  sustained  by  an  examination 
of  the  record,  and  we  will  scrutinize  the  objections  to 
those  instructions  on  the  basis  of  their  merits  as  expositions 
of  law.  Whether  a  given  instruction  can  have  any  applica- 
tion to  the  case  undergoing  a  trial  will  always  be  more  prop- 
erly determined  by  a  judge  who  hears  all  the  testimony  than 
by  an  appellate  court  which  has  at  least  but  a  meager  out- 
line of  the  evidence  before  it.  ,0n  such  questions  we  would 
require  a  clear  case  of  objectionable  application  of  the  law 
before  we  would  disturb  a  verdict.  The  quartz  law  requires, 
in  order  that  a  party  shall  have  the  benefit  of  its  provisions 
in  acquiring  title  to  mining  ground,  that  he  shall  stake  off 
the  ground,  and  if,  as  in  this  case,  it  is  a  single  claim,  there 
shall  be  a  stake  of  a  certain  size  driven  at  each  end  of  the 
claim;  that  he  shall  post  a  notice  containing  certain  requi- 
sites on  said  stakes;  that  within  the  time  limited  he  shall 
have  the  same  recorded  in  the  proper  office,  and  that  all 
these  acts  being  performed,  he  shall  be  entitled  to  hold  the 
ground  so  designated  as  real  estate,  upon  the  condition  that 
within  one  year  he  shall  perform  one  hundred  dollars'  worth 
of  labor  in  the  development  of  the  same. 

Now,  if  the  plaintiffs  performed  these  acts  as  required  by 
law,  except  the  labor,  and  the  year  had  not  expired  within 
which  this  was  to  be  done,  and  the  defendants  undertook 
to  take  possession  of  the  ground,  they  were  trespassers,  and 
the  plaintiffs  are  entitled  to  their  remedy  to  recover  posses- 
sion. If  the  defendants  can  show  some  act  of  abandonment 
on  the  part  of  the  plaintiffs,  of  the  lode  which  they  claim  is 
separate  and  distinct  from  the  one  held  by  the  plaintiffs, 
then  they  may  by  such  showing  defeat  the  plaintiffs'  right 
to  recover. 

And  in  reference  to  the  right  of  a  locator  of  a  claim  to 
his  ground,  we  think  that  for  the  space  of  two  hundifed  feet 
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in  length  and  of  fifty  feet  in  width  on  each  side  of  his  stakes, 
from  the  time  that  a  lawful  location  has  been  made,  he 
becomes  the  owner  as  against  any  other  claimant  of  the  soil 
embraced  within  those  limits.  It  is  trae  that  the  law  allows 
kim  to  hold  only  one  lode  by  this  location,  but  the  fact  that 
two  ledges  exist  within  these  bounds  must  first  be  established 
before  the  subsequent  claimant  has  any  lawful  right  to  pass 
into  them.  If  by  going  outside  of  these  boundaries  and 
tracing  it  into  them  he  shows  that  another  and  distinct  lode 
exists,  then  he  may  pass  boundaries  that  would  otherwise 
be  sacred  to  the  first  locator.  But  until  he  does  so  he  has 
no  right  to  go  upon  the  ground  which  the  law  has  already 
given  to  his  neighbor.  What  can  be  the  use  of  the  law 
which  requires  a  party  to  stake  out  and  define  the  bounds 
of  his  claim  if  those  bounds  are  not  to  be  respected,  and 
are  to  be  treated  for  the  purpose  of  prospecting  the  same  as 
any  other  vacant  ground  ?  It  seems  by  the  evidence  con- 
tained in  the  record  that  if  any  ledge  such  as  the  Silver 
Monarch  exists,  or  has  been  discovered,  it  is  within  the 
limits  of  the  claim  of  the  plaintiffs.  The  shaft  of  the  ledge 
of  the  defendants  is  within  a  few  feet  of  a  line  drawn  be- 
tween the  plaintiffs'  stakes,  and  no  work  has  been  done  on 
the  Silver  Monarch  claim  outside  of  the  boundaries  of  the 
Atkins  claim  on  the  Dahlgren.  No  lode  was  found  outside 
and  traced  into  those  limits,  but  defendants  enter  upon  the 
premises  claimed  by  the  plaintiffs  six  months  after  they  had 
been  attempted  to  be  appropriated  by  the  plaintiffs,  and,  dis- 
covering what  they  call  a  new  ledge,  insist  upon  their  right 
to  hold  it  in  defiance  of  the  plaintiffs'  claim.  This  can  not 
be  allowed  if  the  plaintiffs  had  any  legal  claim.  If  their 
location  was  lawful,  and  complied  with  the  requirements  of 
the  statute,  then  the  defendants  were  trespassers  at  the 
time  of  their  entry.  Hence,  the  question  now  is  whether 
the  plaintiffs  complied  with  the  law  in  reference  to  the  loca- 
tion of  quartz  claims  so  far  as  to  vest  the  right  of  owner- 
ship in  these  premises  in  the  plaintiffs  when  the  defendants 
made  their  entry,  and  did  the  jury  disregard  the  law  and 
the  facts  in  rendering  their  verdict?  In  this  connection  we 
will  observe  that  we  think  the  court  erred  in  giving  the  in- 
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struction  No.  2,  asked  by  defendants,  to  the  jury.  That  in- 
struction was  as  follows: 

"No  quartz  claim  can  exceed  two  hundred  feet  in  length 
along  the  lead  or  lode,  and  if  the  jury  believe  from  the  evi- 
dence that  the  claim  of  plaintiff  Atkins  was  purposely  lo- 
cated to  include  a  greater  number  of  feet  than  two  hundred, 
then  the  location  is  an  attempted  fraud  upon  the  provisions 
of  the  law  and  the  rights  of  others,  and  the  location  is  null 
and  void  as  against  subsequent  locators  of  the  same  ground, 
and  is  liable  to  subsequent  location,  and  the  jury  must  find 
for  defendants/' 

We  do  not  assent  to  this  view  of  the  law.  The  provis- 
ions of  the  law  require  that  the  claimant  should  define  the 
claim  by  stakes  two  hundred  feet  apart;  that  he  should 
designate  which  is  the  beginning  point  in  his  notice,  and 
give  the  direction,  distance,  etc.  If  he  claims  more  than 
the  law  allows,  it  is  void  for  the  excess;  but  the  notice 
does  not  claim  all  the  ground  between  the  stakes,  but  two 
hundred  feet  of  ground  running  in  a  given  direction  from 
the  place  of  commencement.  To  claim  more  than  the  law 
allows  is  no  fraud  on  others,  for  they  have  the  same  means 
of  ascertaining  the  attempted  fraud  that  the  other  has  to 
commit  it.  They  can  measure  the  ground  and  jsonfine  him 
to  the  limits  prescribed  by  law,  but  to  say  that  he  shall  lose 
his  claim  entirely  because  he  may  have  included  more  than 
he  can  hold  within  his  stakes  by  a  few  feet,  or  by  ever  so 
much,  is  to  give  protection  to  parties,  subsequent  claimants, 
who  are  not  so  likely  to  need  it,  as  the  prior  locator  is  to 
be  protected  in  his  rights.  If  he  has  too  much,  it  is  easy 
to  discover  it;  and  all  the  benefit  that  a  subsequent  locator 
can  claim  is  that  he  shall  be  entitled  to  maintain  his  right 
to  the  excess.  We  therefore  proceed  to  inquire  whether 
by  the  testimony  the  plaintiffs  show  a  legal  location  of  the 
ground. 

Garlick  was  the  man  who  made  the  location;  and  the  tes- 
timony is  that  he  was  authorized  by  Atkins,  the  claimant,  to 
locate  for  him;  that  using  the  south  stake  of  the  discovery 
claim  of  the  Dahlgreu,  of  which  he  was  the  discoverer,  he 
posted  the  notice  of  the  claim;  that  he  also  planted  another 
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stake  aboat  two  hundred  feet  south  of  this,  on  the  same 
day,  and  that  on  this  stake  a  notice,  similar  to  the  first,  was 
posted,  claiming  the  two  hundred  feet  of  said  lode  described 
in  them;  and  that  afterwards  the  notice  was  recorded,  and 
the  oath  of  the  claimant  filed  with  the  recorder  as  re- 
quired by  law. 

These  are  facts  which  the  defendants  seem  not  seriously 
to  have  attempted  to  contest.  That  the  defendants  were 
advised  of  the  plaintiffs'  claim  is  clear,  from  the  fact  of 
their  offer  to  purchase;  and  that  in  the  original  location  the 
law  was  substantially  complied  with  is  too  clear  for  reason- 
able dispute.  The  pretense  that  Atkins  forfeited  his  claim 
because  he  may  have  included  more  than  he  could  hold  be- 
tween his  stakes  we  have  already  disposed  of;  and  unless 
the  defendants  can 'show  that  there  was  an  abandonment  of 
the  claim  of  the  plaintiff,  Atkins,  prior  to  their  entry,  they 
were  clearly  trespassers  upon  his  rights.  Is  there  anything 
in  this  testimony  that  justifies  the  assumption  of  abandon- 
ment ?  We  fail  to  see  it.  The  only  testimony  bearing  on 
the  question  was  that  referring  to  the  negotiations  for  a 
purchase  of  his  claim.  Whatever  loose  conversation  Atkins 
may  have  indulged  in  on  that  occasion,  the  fact  remains. 
that  the  defendants  offered  to  buy,  and  that  he  declined  to 
sell  them  his  claim;  and  how  this  fact  can  be  construed 
into  an  abandonment  of  it  we  do  not  comprehend. 

We  conclude,  therefore,  that  at  the  time  the  defendants 
entered  upon  the  premises  they  were  hiwfuUy  held  and 
owned  by  the  plaintiffs;  that  the  claim  that  the  Silver 
Monarch  is  a  distinct  lode  is  one  that  gives  the  defendants 
no  right  to  enter  the  bounds  of  the  Atkins  claim  unless 
that  fact  was  first  established;  and  that  the  verdict  in  this 
case  is  in  defiance  of  both  law  and  the  facts.  Whether  we 
suppose  the  jury  to  have  found  that  there  was  no  location, 
or  that  the  manner  of  it  was  a  fraud,  or  that  it  had  been 
abandoned  by  Atkins — one  or  all  of  which  they  must  have 
done  to  reach  such  a  verdict — it  matters  not;  it  is  unsup- 
ported and  must  be  set  aside. 

We  are  of  the  opinion  that  a  new  trial  should  be  had,  and 
for  that  purpose  return  the  case  to  the  district  coart,  with 
a  mandate  accordingly. 
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THE    PEOPLE,    Eesponbents,    v.    JOHN    0.    PAGE, 

Appellant. 

Exceptions — Assignment  op  Erbors. — Appellant  may  except  to  any  errone- 
ous ruling  of  the  court  below,  but  he  must,  in  his  afisignment  of  errors 
in  this  court,  specify  and  point  out  those  upon  which  he  relies,  otherwise 
all  such  will  be  treated  as  waived. 

Indictment — Criminal  Law — Pleading. — P.  was  indicted  under  the  latter 
clause  of  section  88  of  the  crimes  and  punishment  act,  in  which  indict- 
ment the  crime  was  charged  in  the  following  language:  ''Knowingly 
and  willfully  did  have  in  his  possession  and  secretly  did  keep  (enumerat- 
ing the  instruments),  then  and  there  being  instruments  for  the  purpose  of 
counterfeiting  uncoined  gold,"  etc.:  Jleldj  that  this  indictment  was 
not  sufficient,  in  not  charging  that  these  instruments  were  had  by  the 
defendant  for  the  purpose  of  counterfeiting,  etc. 

Idem. — A  gross  error  on  the  face  of  the  indictment  is  that  it  charges  that  the 
defendant  is  guilty  of  a  "felony,"  instead  of  naming  the  real  offense — 
that  of  having  and  secretly  keeping  instruments  for  the  counterfeiting  of 
gold  dust,  feloniously,  etc. 

Evidence — Presumptions. — The  knowingly  and  secretly  keeping  instru- 
ments adapted  and  intended  for  the  unlawful  business  of  counterfeiting, 
is  made  proof  of  the  guilty  aim  to  use  them  for  the  evil  purpose  for  which 
they  were  evidently  designed.  It  is  a  pi^esumption  that  the  prisouer  ia 
called  upon  to  rebut. 

Appeal  from  the  third  judicial  district,  Ada  county.  That 
part  of  the  iudictmeut  in  which  the  alleged  defect  occurs 
reads  as  follows:  ''The  said  John  C.  Page  on  the  fifteenth 
day  of  November,  1866,  at  the  county  of  Ada,  did  knowingly 
and  willfully  have  in  his  possession  and  secretly  did  keep 
one  furnace,  three  bottles  acid,  one  mortar  and  pestle,  two 
sieves,  one  pair  tongs,  one  gold  pan,  one  large  file,  one  fry- 
ing-pan, one  lot  buckshot,  one  sack  of  spelter,  one  sack  of 
sand,,  two  crucibles,  six  iron  bars,  the  same  then  and  there 
being  instrimients  for  the  purpose  of  counterfeiting  un- 
coined gold,  gold  lumps  and  pieces  commonly  called  gold 
dust,  then  and  there  currently  passing  in  the  territory  of 
Idaho,  contrary,"  etc. 

Trial,  and  verdict  of  guilty.  Motion  in  an*est  of  judg- 
ment, upon  the  ground  that  the  indictment  did  not  contain 
facts  constituting  a  public  offense;  also  motion  for  a  new 
trial,  both  of  which  were  denied. 

Curtis  &  George,  and  Huggan  dc  Ganahl,  for  the  appellant* 

Heed  &  Miller,  for  the  people. 
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McBride,  C.  J.,  delivered  the  opinion  of  the  court,  Kel- 
LT,  J.,  and  Cummins,  J.,  concurring.    ' 

The  defendant,  John  G.  Page,  was  indicted  with  others, 
in  the  district  court  of  the  third  judicial  district,  by  the 
grand  jury  of  Ada  county,  territory  of  Idaho,  for  the  offense 
of  having  in  his  possession  and  secretly  keeping  instru- 
ments for  the  manufacture  of  what  is  termed,  in  the  com- 
mon phrase  of  the  country,  ''bogus  dust."  The  defendant 
had  a  separate  trial  and  was  convicted.  After  the  verdict 
of  the  jury  was  rendered,  a  motion  was  made  by  counsel  for 
the  prisoner  in  arrest  of  judgment,  assigning  for  cause  that 
the  indictment  was  defective,  and  did  not  charge  the  de- 
fendant with  any  offense  known  to  the  law.  This  motion 
was  overruled  by  the  court  and  exception  taken.  The  de- 
fendant then  moved  for  a  new  trial,  and  assigned  for  causes 
several:  1.  Misconduct  on  the  part  of  the  jury;  2.  Befusal 
of  the  judge  to  give  certain  instructions  to  the  jury,  which 
refusal  was  excepted  to;  3.  Admission  of  improper  testi- 
mony by  the  judge  in  the  trial  below;  and,  4.  Insufficiency 
of  the  evidence  to  justify  the  verdict. 

The  motion  for  a  new  trial  was  overruled  by  the  court, 
and  exceptions  taken.  From  these  rulings  of  the  court  the 
defendant  appeals  to  this  court.  The  appellant's  counsel, 
in  the  argument  of  this  cause,  alluded  to  the  fact  that  the 
record  disclosed  many  exceptions  to  the  ruling  of  the  court 
below  in  the  admission  of  testimony,  etc.,  and  intimated  an 
opinion  that  the  court  would  examine  and  determine  upon 
the  merits  of  these  exceptions.  We  desire  in  this  connec- 
tion to  say  that,  although  an  appellant  may  except  to  any 
erroneous  ruling  of  the  court  below,  he  must,  in  his  assign- 
ment of  errors  in  this  court,  specify  and  point  out  those 
upon  which  he  relies.  The  appellant  must  not  say  generally 
that  there  are  errors  in  the  record  to  which  he  has  taken 
exceptions,  and  then  call  upon  the  court  to  go  through  that 
record  and  hunt  them  up;  but  he  must,  in  his  assignment 
of  errors,  point  out  specially  such  as  he  wishes  to  have  re- 
viewed; otherwise  we  shall  treat  all  such  as  waived.  In 
considering  this  case,  therefore,  we  will  only  pass   upon 
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snob  questions  and  alleged  errors  occurring  in  the  court  be- 
low as  our  attention  has  been  directed  to  in  the  argument 
assigning  such  errors. 

The  first  error  assigned  is  that  the  facts  stated  in  the  in- 
dictment do  not  constitute  a  public  offense.  If  this  be  true, 
the  defendant  might  have  demurred  to  the  indictment  be- 
fore the  trials  and  had  the  right  to  move  in  arrest  of  judg- 
ment after  the  verdict.  The  statute  under  which  the  indict- 
ment was  found  makes  it  a  public  offense,  a  felony,  for  any 
person  to  knowingly  have  and  secretly  keep  instruments  for 
counterfeiting  gold  dust  with  the  purpose  of  using  them. 
To  constitute  the  offense  there  should  exist  the  following 
facts :  The  defendant  should  have  the  instruments  in  his 
possession;  they  should  be  secretly  kept;  they  should  be 
instruments  adapted  and  designed  for  the  commission  of  the 
offense;  and  they  should  be  kept  for  the  purpose  of  com- 
mitting that  offense.  Does  the  indictment  in  this  case  charge 
the  defendant  with  these  facts  ?  We  will  briefly  analyze  it. 
It  charges  him  with  having  the  instruments  in  his  posses- 
sion; it  charges  him  with  keeping  them  secretly;  it  charges 
that  they  are  instruments  adapted  to  the  unlawful  purpose 
of  counterfeiting  gold  dust;  and  here  the  indictment  stops. 
It  does  not  charge  the  defendant  with  having  the  counter- 
feiting instruments  in  possession,  secretly,  for  the  purpose 
of  using  them.  If  it  be  said  that  the  words,  "then  and 
there  being  instruments  for  the  purpose  of  counterfeiting 
uncoined  gold,"  were  meant  to  charge  the  guilty  purpose  on 
the  defendant,  then  it  leaves  the  indictment  equally  defect- 
ive; because  there  would  be  no  allegation  of  the  design  and 
adaptability  of  the  instruments  to  the  unlawful  purpose. 
As  the  indictment  now  stands,  the  defendant  might  admit 
every  allegation  of  fact  contained  in  it,  and  yet  be  perfectly 
innocent  of  any  offense  known  to  the  law.  He  could  admit 
that  he  had  the  instruments  and  materials  charged  know- 
ingly^ in  his  possession;  that  they  were  secretly  kept,  and 
that  they  were  adapted  and  designed  for  counterfeiting; 
and  yet,  unless  the  defendant  intended  to  use  them  for  that 
unlawful  purpose,  he  would  be  innocent  of  crime.  If,  on 
the  other  hand,  we  adopted  the  construction  of  this  indict- 
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ment  contended  for  bj  the  counsel  for  the  people,  the  de- 
fendant would  be  charged  with  having  the  enumerated 
instruments  in  his  possession,  with  keeping  them  secretly, 
and  for  the  purpose  of  using  them;  but  it  would  not  show 
that  they  had  any  adaptation  to  the  design,  or  that  he  could 
effect  the  unlawful  purpose  by  the  use  of  them,  and  the  law 
will  not  punish  one  who  is  not  shown  to  have  the  means  of 
committing  the  offense.  We  find  ourselves,  therefore,  driven 
to  the  conclusion  that  the  indictment  is  radically  defective, 
and  the  court  below  erred  in  overruling  the  motion  for 
arrest  of  judgment. 

There  is  another  gross  error  on  the  face  of  the  indict- 
ment, which  we  allude  to  simply  to  prevent  its  repetition. 
The  indictment  charges  that  the  defendant  is  guilty  of  a 
"felony, "instead  of  naming  the  real  offense — that  of  having 
and  secretly  keeping  instruments  for  the  counterfeiting  of 
gold  dust,  feloniously,  etc.  No  exception  to  this  was  taken 
before  the  trial,  or  after;  and  perhaps  after  verdict  it  would 
not  avail  the  defendant;  but  the  error  is  one  that  is  too  pal- 
pable and  unnecessary  to  be  passed  over  without  animad- 
version. Indictments  for  offenses  should  be  carefully  and 
considerately  drawn,  and  it  is  idle  to  attempt  to  punish 
crime  unless  public  prosecutors  faithfully  do  their  duty. 
Judges  are  not  prosecuting  officers,  and  ought  not  to  be  ex- 
pected to  assume  the  functions  of  such.  A  judge  should  see 
that  a  fair  and  impartial  hearing  is  given  the  people  and  the 
prisoner,  and  it  is  entirely  inconsistent  with  his  position  that 
he  should  be  the  monitor  of  the  prosecuting  officer,  or  iden- 
tify himself  in  the  least  degree  with  the  conduct  of  the  trial 
on  either  side  of  a  criminal  cause. 

It  appears  from  the  iustrpctions  given  the  jury  in  the 
court  below,  that  the  necessity  of  finding  the  guilty  purpose 
-with  which  the  instruments  were  kept,  were  clearly  indicated 
to  the  jury,  and  it  is  somewhat  strange  that  the  defect  was 
unnoticed  by  the  prosecutor,  and  even  the  defendant's 
counsel,  until  after  the  trial.  In  future  we  hope  to  be  com- 
pelled to  comment  upon  such  carelessness  no  more.  There 
was  also  a  motion  made  in  the  lower  court'  for  a  new  trial 
upon  several  grounds  assigned.    This  was  overruled,  and 
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the  exception  is  before  us  on  this  hearing.  A  decision  on 
these  questions  is  not  necessary  of  course  to  a  determination 
of  this  case;  but  we  allude  to  some  of  the  points  raised,  for 
reasons  of  general  interest  to  the  profession. 

It  is  alleged  there  was  misconduct  of  the  jury  because 
a  file,  which  had  been  used  in  evidence  on  the  trial  alluded 
to  by  counsel  on  the  argument,  and  examined  by  the  jury, 
was  conveyed  to  the  jury-room  by  the  officer  who  had  them 
in  charge  while  they  were  deliberating.  It  is  difficult  to  see, 
in  the  absence  of  any  proof,  that  the  presence  of  the  file 
in  the  jury-room  was  prejudicial  to  the  defendant  any  more 
than  to  the  cause  of  the  people.  It  was  admitted  to  be  the 
same  instrument — no  change  is  alleged  to  have  occurred  in 
its  condition  or  appearance  from  the  time  it  was  exhibited 
to  the  jury  in  evidence  and  the  time  when  it  was  conveyed 
to  them  by  the  officer,  and  unless  the  court  could  be  satis- 
fied that  it  had  some  prejudicial  influence,  the  irregular- 
ity would  be  disregarded.  That  the  officer  who  conveyed  the 
file  to  them  without  authority  was  culpable  is  clear.  He  is 
sworn  by  the  requirements  of  the  statute  to  ''not  communi- 
cate with  the  jury  himself,  nor  to  allow  any  one  else  to 
do  so,  except  to  ask  them  if  they  have  agreed,  without  author- 
ity of  the  court."  Any  departure  from  the  duty  thus  solemn- 
ly imposed  upon  an  officer  having  a  jury  in  charge,  is  highly 
reprehensible,  and  while  the  misconduct  of  such  officer 
might  not  necessarily  vitiate  the  result  of  the  deliberation 
of  a  jury  in  his  charge,  his  fault  is  none  the  less. 

Another  point  of  some  interest  and  importance  urged  as 
ground  for  new  trial  in  this  case,  is  that  there  was  no  proof 
of  'the  guilty  purpose  of  the  defendant  to  use  the  instru- 
ments in  counterfeiting,  as  charged.  The  well-established 
rule  in  the  enforcement  of  the  statutes  against  counterfeit- 
ing in  all  the  states,  is  that  the  knowingly  and  secretly  keep- 
ing instruments  adapted  and  intended  for  the  unlawful  busi- 
ness is  made  proof  of  the  guilty  aim  to  use  them  for  the  evil 
purpose  for  which  they  were  evidently  designed.  It  is  a 
presumption  that  the  prisoner  is  called  upon  to  rebut.  He 
must  show  that  while  they  are  a  badge  of  guilt,  he  was  using 
them,  or  intending  to  use  them,  for  a  lawful  and  innocent 
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purpose.  Experience  has  shown  this  rale  not  to  be  a  harsh 
one  in  cases  of  this  character.  If  one  is  engaged  in  manu- 
facturing jewelry,  or  experimenting  in  metals  or  ores,  the 
innocence  of  his  occupation  will  be  manifest  by  many  little 
incidents  that  would^  protect  him  before  an  intelligent  jury. 
On  the  contrary,  if  he  be  guilty,  he  will  be  likely  to  shrink 
from  any  exhibition  of  his  labors,  and  trust  to  the  doubts  of 
the  tribunal  before  which  he  is  heard.  We  think  that  the 
rule  laid  down  by  the  prisoner's  counsel  is  too  broad,  and 
does  not  apply  to  this  class  of  cases,  and  that  the  one  we 
have  indicated  above,  and  which  was  not  harshly  applied 
by  the  court  below  in  this  case,  is  the  true  one. 

On  the  other  point  made  as  to  the  admission  of  the  letter  of 
Murphy,  an  accomplice  of  the  prisoner,  we  do  not  see  any 
error.  It  was  admitted  on  the  express  ground  that  the  jury 
were  to  be  satisfied  from  the  evidence  aliunde,  that  the  pris- 
oner was  an  accomplice  of  the  writer,  and  unless  they  so 
found,  it  could  not  of  course  apply  to  or  prejudice  him. 
Whether  the  confederation  between  Murphy  and  the  pris- 
oner and  others  was  established  or  not,  was  a  question  for 
the  jury:  if  they  believed  it  was,  then  the  letter  was  proper 
testimony  for  them  to  consider;  if  not,  then  it  could  have 
no  weight.  We  do  not  see  that  the  verdict  indicates  that 
the  jury  were  mistaken  as  to  there  being  a  confederation, 
and  if  so  then  their  finding  on  the  guilt  of  the  prisoner  can 
not  well  be  attacked. 

The  judgment  in  this  case  is  that  the  judgment  of  the 
court  below  be  reversed,  that  the  motion  for  arrest  of  judg* 
ment  be  sustained,  and  the  indictment  be  dismissed,  and 
the  prisoner  remanded  to  await  the  action  of  the  grand  jury 
of  the  proper  county. 


EDWAED  LOWE,    Kespondent,  v.    E.  TURNER  ET 

AL.,  Appellants.  ^ 

Tenants  in  Common — Joint  LiABiLmr— Judgment.— Action  against  T, 
and  S.  for  the  foreclosure  of  mechanic's  lien.  The  work  was  performed 
between  the  second  of  August,  1863,  and  the  thirtieth  of  November, 
1865.    The  defendants  were  tenants  in  common  of  the  incumbered  prem 
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ises  at  the  time  of  commencing  this  suit:  Held,  1,  That  if  the  defend- 
ants were  liable  at  all  to  the  plaintiff,  L.,  they  were  jointly,  and  not 
jointly  and  severally,  liable;  and,  2.  That  a  separate,  personal  money 
judgment  could  not  be  entered  against  one  of  the  defendants,  by  default. 

Judgment — Joint  Debtobs.—vA.  judgment  can  not  be  rendered  against  the 
pro|)erty  generally  and  against  one  of  the  owners  thereof  in  a  right  of 
action  clearly  against  all  jointly. 

Practice — Judgment. — It  is  error  to  enter  judgment  against  one  of  the  de- 
fendants, after  having  sustained  a  demurrer  to  the  complaint  upon  the 
ground  that  such  pleading  "does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,"  without  first  amending  the  same. 

Idem. — In  cases  of  trial,  the  plaintiff  should  recover  such  judgment  as  he 
shows  himself  entitled  to  under  the  pleadings  and  proof. 

Idem.  —When  judgment  is  rendered  upon  the  default  of  a  defendant,  the  re- 
covery must  follow  the  prayer  of  the  complaint. 

PRESUMFnoNS — CouRTS  OF  RECORD. — ^All  prcsumptlons  and  intendments  are 
in  favor  of  the  regularity  of  the  proceedings  of  courts  of  record. 

Appeal  from  the  second  judicial  district,  Boise  county. 

Action  for  the  foreclosure  of  a  mechanic's  lien,  praying  for 
a  decree  of  sale  of  the  premises  to  satisfy  the  demand,  the 
incumbered  premises  being  the  ''Warm  Springs,"  situate 
near  Idaho  City  in  Boise  county.  Sims,  one  of  the  defend- 
ants, appeared  and  demurred  to  the  complaint  under  the 
sixth  siibdiyison  of  section  40  of  the  practice  act.  This 
demurrer  the  court  sustained.  Afterwards  judgment  by 
default  was  allowed  against  Bobert  Turner,  who  did  not  ap- 
pear in  the  action  in  the  court  below.  This  judgment  was 
for  the  sum  of  seven  hundred  and  sixty-nine  dollars  and 
twenty-five  cents,  and  costs  of  suit;  but  there  was  nothing 
said  about  the  mechanic's  lien. 

Gilbert  &  Henley,  for  the  appellants,  cited  Reynolds  v. 
Han-is,  9  Cal.  338;  Lamping  v.  Hyatt,  27  Id.  300;  Van 
Dorn  V.  Tjader  et  aL,  1  Nev.  380;  Gage  v.  Rogers,  20  Cal. 
91;  Lattimer  v.  Ryan,  Id.  628;  Burling  v.  Goodman,  1  Nev. 
314. 

(7.  Sims,  for  the  respondent. 

Cummins,  J.,  delivered  the  opinion  of  the  court,  McBride, 
0.  J.,  concurring. 

This  suit  was  commenced  for  the  foreclosure  of  a  me- 
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chanic's  lien  on  certain  property  described  in  the  complaint 
as  the  "Warm  Springs  property,"  including  one  hundred  and 
sixty  acres  of  land,  with  several  buildings  thereon.  One  of 
the  defendants,  Sims,  appeared  in  the  court  below  and  de- 
murred to  the  complaint  on  the  ground  that  ''it  did  not 
contain  facts  sufficient  to  constitute  a  cause  of  action." 
This  demurrer  the  court  very  properly  sustained.  There 
was,  however,  no  judgment  rendered  in  favor  of  Sims  for 
his  costs,  or  dismissing  him  from  the  action.  Neither  was 
there  any  amended  complaint  ever  filed.  After  disposing 
of  this  demurrer,  the  plaintiff  took  a  several  personal  judg- 
ment by  default  against  Bobert  Turner  for  the  whole  amount 
claimed.  It*  seems  to  be  admitted  that  the  court  below  held 
the  mechanic's  lien,  attempted  to  be  secured  by  the  plaint- 
iff, entirely  insufficient  in  law  to  create  a  lien  upon  the 
property  described  in  the  complaint,  although  the  record 
contains  nothing  of  this,  unless  it  is  by  inference  from  the 
fact  of  entering  a  personal  judgment  against  one  of  the  de- 
fendants. The  errors  complained  of  by  the  appellants  are 
contained  in  the  record,  and  the  first  to  which  our  attention 
is  directed,  which  is  the  most  material,  is  this:  Had  the 
court  power  to  enter  a  personal  separate  judgment  against 
one  of  the  defendants  ? 

The  complaint  does  not  allege  that  the  work  and  labor 
was  performed  under  a  contract  with  the  defendants,  or 
either  of  them,  but  simply  for  the  owners  of  the  property, 
without  showing  who  they  were.  The  work  was  performed 
between  August  2,  1863,  and  November  30,  1866.  It  is 
further  averred  that  at  the  commencement  of  this  action, 
in  January,  1866,  the  defendants  were  owners  of  the  prop- 
erty as  tenants  in  common,  authorizing  the  inference  that 
they  were  not  the  owners  when  the  work  was  being  carried 
on.  The  only  conclusion  which  we  can  arrive  at  from  this 
state  of  facts  is  that  these  defendants  were  sued,  not  be- 
cause they  were  the  parties  at  whose  instance  the  work  was 
done,  for  we  have  seen  that  this  conclusion  is  unwarranted 
by  the  pleadings,  but  because  they  were  the  owners  of  the 
property  sought  to  be  charged  with  the  lien  at  the  time  the 
suit  was  commenced.    If  we  are  correct  in  this  conclusion, 


110  Lowe  v.  Turner.  [Sup.  Ct. 

Opinion  of  the  Court — Cammins,  J. 

• _^ _  ^^^ 

and  oeriainlj  no  other  is  legitimately  deducible  from  the 
record  before  us,  the  defendants  were  jointly  liable,  if 
liable  at  all.  They  were  holden  for  the  demand  only  so  far 
as  they  were  the  owners  of  the  property  asked  to  be  sold. 
Their  interest  in  that,  it  is  alleged,  was  that  of  tenants 
in  common.  Turner  owning  two  thirds  and  Sims  the  re- 
maining one  third.  Unless  their  liability  was  joint  and 
several,  the  plaintiff  would  have  had  the  undoubted  right 
to  have  sued  but  one  of  the  parties  made  defendants  in  this 
action,  if  he  had  so  desired,  who  was  only  a  part  owner  in 
the  premises,  recover  a  judgment  and  decree  of  sale  of  the 
entire  property  to  satisfy  his  claim,  although  this  should  in- 
clude the  interest  of  the  other  co-tenant  who  was  not  joined 
in  the  action,  a  proposition  which  can  not  be  seriously  con- 
tended for  by  any  one.  As  before  remarked,  then,  the  very 
foundation  of  their  liability  rests  upon  their  ownership  in 
the  property,  which  was  joint,  and  not  upon  any  personal 
liability  to  the  plaintiff.  It  is  nowhere  alleged  that  they  or 
either  of  them  procured  the  labor,  or  that  it  was  done  at 
their  instance.  Neither  is  it  alleged  that  these  defendants 
were  the  owners  of  the  property  during  the  time  the  serv- 
ices were  being  rendered,  but  simply  that  they  were  the 
owners  as  co-tenants  at  the  time  the  complaint  was  filed. 
If,  then,  they  were  joined  in  this  action  simply  because 
they  were  the  owners  of  the  property  sought  to  be  incum- 
bered with  the  laborer's  lien,  it  follows  that  the  judgment 
must  be  against  both  the  defendants,  or  neither  of  them. 
A  judgment  could  not  be  against  the  property  generally  and 
against  but  one  of  the  owners  thereof  in  a  right  of  action 
clearly  against  all  jointly. 

It  is  conceded,  however,  that  the  court  below  entered  a 
personal  money  judgment  only  against  Turner,  and  did  not 
order  a  decree  of  sale  of  the  property.  But  this  does  not 
change  the  legal  liability  of  the  parties  in  the  premises.  If 
a  money  judgment  only  could  be  entered  against  Turner, 
the  very  same  right  existed  against  the  other  defendant, 
Sims.  There  is  not  a  single  fact  contained  in  the  record 
even  tending  to  show  that  the  plaintiff  had  a  better  or  a 
separate  right  of  action  against  Turner.    In  fact,  the  record 
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discloses  no  personal  liability  on  the  part  of  either  of  the 
defendants.  It  seems  to  be  more  in  the  nature  of  an  action 
tn  7'em  than  one  involving  any  personal  responsibility. 

The  next  error  complained  of  is  that  the  court  below  could 
not  legally  enter  judgment  against  one  of  the  defendants 
after  having  sustained  a  general  demurrer  to  the  complaint 
upon  the  ground  that  such  pleading  ''did  not  state  facts 
sufficient  to  constitute  a  cause  of  action."  Sims  interposed 
this  demurrer,  which  was  very  properly  sustained.  By 
the  judgement  on  this  demurrer,  the  court  dejtermined  that 
there  were  not  facts  enough  stated,  taking  all  those  well 
pleaded  to  be  true,  to  entitle  the  plaintiff  to  recover  against 
the  defendant  so  demurring.  And  yet,  as  before  observed, 
there  is  not  a  single  averment  in  the  complaint  that  does 
not  equally  apply  to  both  defendants.  But  besides  this, 
it  presents  the  anomaly  of  the  court  declaring  a  pleading 
totally  insufficient  in  its  statement  of  facts  to  support  or  au- 
thorize a  judgment  against  one  defendant  but  that  the  same 
allegations  are  sufficient  as  to  another.  This  might  be  true  if 
there  were  facts  stated  in  relation  to  one  that  did  not  apply  to 
the  other,  but  such  is  not  the  case  under  discussion.  By 
the  decision  on  the  demurrer  it  was  adjudged  by  the  court 
that  the  complaint  did  not  contain  a  cause  of  action,  al- 
though all  the  facts  properly  pleaded  were  conceded  to  be 
tf  ue  and  still  judgment  was  rendered  on  such  pleading  with- 
out any  amendments  having  been  made  thereto.  This  we 
must  hold  to  have  been  error. 

Another  error  assigned  by  the  appellant  is  that  the  judg- 
ment by  default  does  not  follow  the  relief  asked.  In  this 
action  the  defendants  were  notified  that  unless  they  ap- 
peared and  answered,  default  would  be  entered  against  them, 
and  that  application  would  be  made  to  the  court  for  the  re- 
lief demanded.  This  relief  was,  as  before  suggested,  for  the 
foreclosure  of  a  mechanic's  lien  and  a  decree  of  sale  of  the 
incumbered  premises  to  satisfy  plaintiff's  demand.  This 
the  defaulting  defendant  may  have  been  willing  to  allow, 
more  particularly  when  we  recollect  that  there  is  nothing 
contained  in  the  complaint  tending  to  show  that  there  is  no 
personal  liability  on  the  part  of  the  defendants.     Hence,  in 
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taking  a  personal  or  money  judgment  only,  the  plaintiff  did 
not  take  the  relief  he  notified  the  defendant  he  "would  ask  of 
the  court.  In  cases  of  trial  the  plaintiff  should  receive  such 
judgment  as  be  shows  himself  entitled  to  under  the  pleadings 
and  proofs.  But  when  judgment  is  entered  upon  the  default 
of  the  defendant,  the  recovery  must  follow  the  prayer  of  the 
complaint.  In  the  case  of  Burling  v.  Ooodman  et  al.,  found 
in  1  Nevada,  the  supreme  court  say  that  '*  when  judgment 
is  taken  by  default,  the  plaintiff  is  confined  to  a  recovery  of 
the  particular  amount  or  thing  demanded  in  the  prayer  of 
the  complaint.  If  the  prayer  be  for  judgment  of  one 
thousand  dollars,  the  plaintiff  can  not  legally  take  judg- 
ment for  a  greater  amount.  Or  if  he  pray  for  the  posses- 
sion of  specific  personal  property,  he  cau  not  have  judg- 
ment for  the  return  of  property  of  a  different  kind.  The 
reason  and  f9.irness  of  the  rule  are  obvious.  The  defendant 
by  bis  default  admits  the  justice  of  the  claim,  and  thus  con- 
sents that  judgment  be  taken  against  him  for  what  is  prayed 
for  in  the  first  instance;  whereas,  if  a  greater  sum  or  a  dif- 
ferent relief  were  demanded,  he  may  appear  and  contest  the 
claim  as  unjust  and  unreasonable."  (See  Lamping  &  Co. 
y.  Hyatt  etal.,  27  Cal.  99.) 

The  last  error  assigned  which  we  will  notice  is.  Had  the 
court  jurisdiction  of  the  person  of  the  defendant  Turner? 
It  is  contended  by  appellant  that  the  court  had  not;  that 
there  is  no  evidence  of  service  of  process  upon  him.  There 
is  a  memorandum  on  the  complaint  of  acceptance  of  the 
same  and  a  waiver  of  copy  of  summons,  which  is  signed  by 
**Eobert  Turner."  In  the  record  of  this  case,  kept  in  the 
court  below,  is  found,  among  others,  this  entry:  "The  sum- 
mons in  this  action  having  been  duly  served  upon  the  de- 
fendant Robert  Turner,"  etc.,  which  is  signed  by  the  judge 
presiding.  While  it  is  true  there  is  no  rule  or  theory  by 
which  the  court  is  presumed  to  know  the  signature  of  a 
party  defendant,  who  has  not  appeared  in  the  cause,  yet 
under  the  well-established  principle  that  all  presumptions 
or  intendments  are  in  favor  of  the  regularity  of  the  pro- 
ceedings of  courts  of  record,  we  see  no  error  in  this.  It  is 
presumed  that  the  court  below  took  evidence  or  was  made 
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satisfied  by  some  legal  mode  of  the  genuineness  of  the  sig- 
nature of  the  defendant  accepting  service. 

There  being  therefore  only  a  joint  liability  on  the  part  of 
the  defendants  to  the  plaintiff,  if  any  at  all,  a  several  judg- 
ment could  not  legally  be  entered  against  either  of  said  de- 
fendants. 

Judgment  reversed. 


OKO  FINO  AND  MORNING  STAR  MINING  COM- 
PANY, Respondents,  v.  PATRICK  J.  CULLEN  ET 
AL.,  Appellants. 

Pbacticb. — ^For  the  sake  of  harmonizing  the  practice  in  legal  and  equitable 
cases,  and  to  give  effect  to  the  spirit  of  our  code,  we  incline  to  the  opin- 
ion that  the  practice  is,  to  proceed  against  a  decree  in  order  to  annul  or 
aet  it  aside  in  the  same  manner  as  against  a  judgment  entered  in  a  court 
of  law. 

Idem — Dissolving  Injunction. —A  party  denying  the  allegations  of  a  bill  in 
equity,  and  desiring  to  procure  the  dissolution  of  an  injunction  on  the 
ground  of  having  denied  the  equities  of  such  bill,  must  controvert  di- 
rectly every  material  allegation  of  such  bill;  he  must  not  undertake  to 
set  up  new  facts,  must  not  confess  and  avoid.  It  must  simply  be  a  plain, 
direct,  unequivocal  deniaL 

Idsm. — When  the  whole  equity  of  the  complaint  is  denied  by  the  answer, 
the  defendant  is  entitled  to  a  dissolution  of  the  injunction  pendente  lite 
until  the  plaintiff's  title  is  established  by  proper  evidence  on  the  hearing 
of  the  cause.  *  But  to  have  this  effect  the  denial  of  such  equities  must 
be  full  and  speciiic,  and  must  cover  the  whole  ground. 

Idkm. — ^If  facts  are  admitted  which  qualify  a  general  denial;  if  the  denials 
be  evasively  made;  or  if,  on  examination  of  the  circumstances,  the  court 
deem  that  the  facts  warrant  the  continuance  of  the  injunction  notwith- 
standing a  formal  denial  may  have  been  made,  the  rule  will  not  be  ap- 
plied. 

Pabttes — Amending  bt  Adding  Parties. — The  district  court  has  the  right 
at  any  time  to  call  in  other  parties,  or  to  cause  the  proceedings  to  be 
amended  in  that  particular  by  striking  out  or  adding  the  names  of  any 
parties,  which  may  be  necessary  to  accomplish  the  ends  of  justice  and 
secure  the  interests  of  all. 

Appeal  from  the  third  judicial  district,  Owyhee  connty. 

Ed.  Nugent,  for  the  appellants : 

1.  The  rule  that  questions  must  be  disposed  of  in  the  or- 
der in  which  they  arise  applies  in  this  instance  to  proceed* 
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ings  in  limine.  The  proposition  that  a  judge  can  not  tres- 
pass upon  the  province  of  a  court  and  pass  upon  a  demur- 
rer is  not  disputed  by  the  appellants,  but  it  is  contended 
that  no  result  can  prevent  a  collateral  proceeding  being  gov- 
erned by  the  rules  to  which  it  owes  its  origin.  As  in  the 
former  equity  practice,  so  under  the  statute  a  demurrer  is  a 
thing  unknown,  and  can  not  be  regarded  upon  an  applica- 
tion for  a  dissolution  of  an  injunction.  If  granted  before  an- 
swer filed,  the  defendant,  when  moving  to  dissolve,  can  pro- 
ceed upon  bill,  answer,  and  affidavits,  or  upon  either  of 
them,  and  is  precluded  from  introducing  anything  in  the  na- 
ture of  a  dilatory  plea.  The  demurrer  is  not  only  excluded, 
but  is  useless,  since,  whether  demurred  to  or  not,  the  bill 
must  show  sufficient  grounds  for  relief,  and  this  notwith- 
standing the  fact  that  an  answer  has  been  filed.  It  is  urged 
by  appellants  that  the  injunction  should  have  been  dis- 
solved for  the  following  reasons:  1.  An  answer  was  on  file 
at  the  time,  in  which  was  denied  specifically  all  the  material 
allegations  of  the  bill;  2.  The  bill  itself  made  no  sufficient 
showing  for  an  injunction;  3.  The  proceedings  enjoined 
was  the  execution  of  a  decree  obtained  in  the  same  suit. 

Martin  &  Johnaoji,  for  the  respondents : 

1.  No  motion  to  dissolve  an  injunction  can  be  sustained 
upon  a  demurrer,  which  admits  all  the  facts,  unless  there  is 
an  utter  want  of  a  cause  of  action  set  out. 

2.  If  there  should  be  some  defect  in  the  complaint,  but 
if  the  court  can  see  that  a  good  cause  of  action  did  exist, 
and  that  it  was  a  proper  one  for  injunction,  the  court  would 
sustain  the  injunction  and  permit  amendments. 

3.  The  motion  being  made  on  the  demurrer,  it  is  the  only 
paper  which  can,  under  our  practice,  be  considered,  be- 
cause one  party  can  not  be  permitted  to  say  at  the  same 
moment  the  complaint  is  true  and  is  not  true,  and  assign  to 
the  court  two  utterly  repugnant  reasons  for  its  (miction.  The 
law  requires  issues  of  law  to  be  first  determined.  The  course 
appellants  propose  produces  a  singular  phenomenon  at  law; 
they  would  have  the  benefit  of  the  demurrer  and  we  not. 

4.  The  answer,  if  considered,  is  insufficient  and  inconsistr 
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ent.  The  liens  and  the  judgment  upon  them  were  illegal 
and  fraudulently  taken,  for  the  purpose  of  charging  one 
portion  of  joint  property  and  by  the  sale  of  that  portion  re- 
lieve the  other  co-debtors. 

5.  The  enforcement  of  the  lien  against  the  complainants 
would  be  a  violation  of  an  equitable  rule  that  where  two 
persons  have  each  a  security  upon  a  single  fund,  and  one  of 
them  has  security  upon  another  fund,  he  will  be  re- 
strained from  enforcing  his  security  out  of  the  fund  which 
the  two  securities  are  on  to  the  prejudice  of  the  other  cred- 
itor. (Authorities  referred  to  by  respondents'  counsel  as  to 
the  effect  of  a  demurrer:  1  Van  Sant.  PL  649,  651,  668; 
Van  Sant.  Prec,  note,  371;  Abb.  Prec,  note,  41;  Practice 
Act  of  Idaho  territory,  sec.  156;  Story  Equity  PI.  452;  3 
Cal.  323;  8  Id.  397;  Barbour  on  Parties,  62;  Cutler  v. 
WriglU,  22  N.  T.  482.  As  to  pleadings  and  answer:  Van 
Sant.  PI,  418;  Hensley  v.  Parton,  14  Cal.  509;  Blackman  v. 
Vallefo,  15  Id.  644;  Curtis  v.  Richards,  9  Id.  38;  Burke  v. 
Table  Mountain  Co.,  12  Id.  407;  Bakei^  v.  Baker,  13  Id,  98; 
VerTsan  v.  McGregor,  23  Id.  339;  Nelson  v.  Murray,  Id.  338; 
Broum  v.  Scott,  25  Id.  196;  People  v.  Supervisors  San  Fran- 
cisco, 27  Id.  674;  Landers  v.  Bolton,  26  Id.  416.) 

McBbide,  0.  J.,  delivered  the  opinion  of  the  court,  Cum- 
mins, J.,  concurring. 

The  facts  in  this  case,  as  shown  by  the  pleadings,  are  as 
follows :  More  &  Fogus,  the  grantors  of  the  plaintiff  in  this 
suit,  were  the  owners  of  an  undivided  five  hundred  and  six- 
ty-two and  one  half  feet  of  one  thousand  feet  in  the  Oro  Fino 
quartz  lode  in  Owyhee  county,  Idaho  territory,  and  as  such 
were  in  the  control  and  management  of  the  mine.  The  de- 
fendants in  this  suit,  claiming  to  be  workmen  and  contractors 
under  the  mechanic's  lien  law,  had  filed  their  liens,  amount- 
ing to  over  twenty-two  thousand  dollars,  upon  the  improve- 
ments and  works  of  More  &  Fogus  in  and  upon  said  mine. 
On  the  eighth  day  of  October,  1866,  and  after  a  suit  for  fore- 
closure of  these  fiens  had  been  commenced  by  the  defendants 
in  the  present  suit,  More  &  Fogus,  having  failed  in  business, 
made  a  transfer  of  their  interest  in  this  mine,  together  with 
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other  property,  to  the  plaintiff  in  this  action.  It  appears 
that  the  plaintiff  in  this  suit,  without  asking  to  be  made  de- 
fendant in  the  suit  upon  the  mechanics'  liens,  had  employed 
counsel  to  defend  that  action  under  some  arrangement  with 
More  &  Pogus  to  that  effect,  but  upon  the  day  set  for  hear- 
ing, the  counsel  thus  engaged  were  dismissed  by  More  & 
Fogus,  who  were  then  only  nominal  defendants,  and  with- 
drawing the  defense  which  had  been  interposed  by  this 
plaintiff,  the  parties  took  judgment  for  the  enforcement  of 
their  liens,  and  a  decree  ordering  the  sale  of  the  improve- 
ments in  the  Oro  Fino  mine  was  duly  entered.  Shortly 
after  the  defendants  took  out  an  execution  for  the  sale,  and 
the  sheriff  was  proceeding  thereunder,  when  the  plaintiff 
brought  the  present  action  to  restrain  the  sale,  to  have  the 
liens  set  aside  and  annulled,  and  that  the  defendants  be  en- 
joined from  the  benefits  of  said  decree  of  forclosure  and 
sale. 

As  the  ground  of  this  relief  the  plaintiff  claims  that  it  is 
the  owner  of  all  the  right  and  title  of  the  said  More  &  Fo- 
gus, to  wit,  the  owner  of  five  hundred  and  sixty-two  and 
one  half  feet  of  one  thousand  feet  of  the  Oro  Fino  mine  by 
deed  of  transfer  of  October  8,  1866^  that  by  an  agreement 
with  its  grantors,  the  suit  being  at  the  time  pending,  the 
plaintiff  was  to  employ  counsel  to  attend  to  the  trial  of  the 
rights  of  the  parties,  and  that  the  plaintiff  did  so  employ 
counsel;  that  on  the  day  fixed  for  the  hearing  the  said 
More  &  Fpgus  came  into  court,  dismissed  the  counsel  so 
employed  by  plaintiff,  substituted  other  counsel  by  whom 
no  defense  was  made,  and  judgment  was  taken  upon  confes- 
sion against  said  More  &  Fogus,  and  a  decree  entered 
thereon  ordering  the  enforcement  of  the  liens. 

The  plaintiff  alleges  that  this  decree  was  obtained  in 
fraud  of  its  rights  by  collusion  between  More  &  Fogus,  who 
were  at  the  time  of  its  rendition  only  nominal  defendants, 
and  the  defendants  in  this  action,  and  for  the  purpose  of 
incumbering  and  charging  the  payments  of  these  claims 
upon  property  not  subject  to  any  such  liens.  The  plaintiff 
alleges  that  the  work  which  was  the  basis  of  the  liens  was 
done  as  common  laborers,  and  not  as  contractors;  that  it 
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was  done  upon  the  whole  mine  of  one  thousand  feet,  and 
not  the  interest  of  said  More  &  Fogus;  and  the  said  liens, 
upon  which  the  said  decree  of  foreclosure  was  based,  were 
utterly  invalid  and  insufficient.  These  are  the  substantial 
facts  upon  which  the  plaintiff  seeks  relief,  and  on  this 
showing  an  injunction  was  issued  by  the  district  judge. 
To  this  complaint  a  demurrer  and  answer  were  filed,  and 
afterwards  an  application«was  made  to  the  district  judge 
to  dissolve  the  injunction  upon  the  ground  that  the  answer 
denied  all  the  equities  of  the  bill.  The  judge  below^  re- 
fused* the  motion  on  the  ground:  1.  That  the  demurrer 
being  an  admission  of  the  truth  of  the  complaint,  the  de- 
fendants could  not  be  allowed  to  use  their  answer  to  con- 
trovert its  allegations;  and,  2.  That  the  facts  stated  in  the 
complaint  being  admitted,  showed  a  prima  facie  right  to  the 
relief  prayed  for. 

As  the  reasons  for  that  decision  are  purely  technical  and 
involve  only  a  question  of  practice,  in  the  absence  of  a  full 
bench  we  pass  them  by,  and  propose  to  dispose  of  this  mo- 
tion on  its  merits.  Before  considering  the  main  question, 
however,  it  will  be  proper  to  notice  that  part  of  the  argu- 
ment of  the  defendants  which  insisted  that  as  the  original 
suit  was  a  proceeding  in  equity,  no  injunction  would  lie  to 
restrain  the  execution  of  the  decree  of  foreclosure  and  sale, 
and  a  somewhat  broad  challenge  was  made  for  the  produc- 
tion of  any  case  where  a  court  of  equity  had  enjoined  pro- 
ceedings under  a  decree  entered  in  its  own  forum.  This 
notion  is  in  one  sense  correct.  We  find  no  instance  where 
a  court  of  chancery  has  restrained  its  proceedings,  and  for 
the  simple  reason  that  under  the  old  equity  system  every- 
thing was  directly  under  the  control  of  the  chancellor,  and 
he  enforced  his  decrees  by  the  processes  of  orders  and  at- 
tachments. Counsel  would  hardly  contend  that  a  decree, 
once  entered  in  a  court  of  equity,  must  be  executed  and 
was  irrevocable,  although  it  bound  and  concluded  the  rights 
of  parties  who  were  shown  to  be  strangers  to  the  proceed- 
ings. The  retaedy  in  the  old  practice  was  to  move  to  open 
and  set  aside  the  decree.  (See  Story  Equity  PL,  p.  472,  sec. 
426.)     Or,  if  it  was  pending  the  action,  to  move  for  a  stay 


118  Oro  Fino  Mining  Co.  r.  Cullen.        [Snp.  Ct. 

Opinion  of  the  Court — McBride,  C.  J. 

of  proceediDgs.  A  motion  for  an  injunction  was  not  neces- 
sary, because  the  proceedings  would  be  stayed  by  an  order 
from  the  chancellor.  But  as  the  statute  provides  under  the 
code  that  decrees  shall  be  enforced  by  the  writ  of  execution 
the  same  as  a  judgment  at  law,  it  can,  for  the  purpose  of 
remedial  proceedings,  be  treated  in  the  same  manner  as  a 
judgment  rendered  by  a  court  of  law.  Or  if,  in  closer 
analogy  to  the  ancient  practice,  we  adopt  the  rule  of  opening 
the  decree  and  staying  proceedings  by  an  order  issued  on  a 
showing,  we  reach  the  same  results.  For  the  sake  of  har- 
monizing the  practice  in  legal  and  equitable  cases,  and  to 
give  effect  to  the  spirit  of  our  code,  we  incline  to  the  opin- 
ion that  the  better  practice  is  to  proceed  against  a  decree  in 
order  to  annul  or  set  it  aside  in  the  same  manner  as  against 
a  judgment  rendered  in  a  court  of  law.  It  will  be  seen  that 
the  doctrine  here  laid  down  does  not  conflict  with  the  de- 
cision of  Justice  Harris  referred  to  by  counsel.  (3  N.  T. 
Code  Bep.  86.)  That  was  a  case  where  an  injunction  was 
prayed  for  pending  the  suit,  not  after  decree.  The  court 
held  that  the  motion  to  stay  proceedings  was  the  proper 
remedy.  And  the  reason  assigned  was  that  the  injunction 
could  not  be  necessary,  because,  under  the  code,  the  de- 
fendant had  a  right  to  interpose  his  equitable  defense  to  an 
action  at  law. 

"We  conclude,  therefore,  that  under  the  code,  when  de- 
crees in  equity  aUd  judgments  at  law  are  enforced  by  the 
same  process,  viz.,  that  of  execution,  the  same  remedies 
apply  in  cases  when  it  is  sought  to  annul  and  set  them 
aside.  The  other  objection,  that  the  bill  itself  is  an  insuf- 
ficient showing  for  an  injunction,  we  pass  by,  because  such 
questions  are  properly  raised  on  demurrer  only,  and  not 
before  us.  How  far  a  judge  should  go  in  determining  the 
legal  suflScieucy  of  a  bill  before  an  injunction,  we  will  not 
undertake  to  define.  A  ptima  facie  showing  certainly 
should  be  made,  but  what  this  is  we  will  not  now  stop  to 
inquire.  To  go  into  the  case  as  suggested  in  the  argament 
would  require  the  same  scrutiny  that  it  would  to  pass  upon 
the  demurrer,  and  that  we  think  clearly  beyond  the  province 
of  the  judge  in  such  a  case.     The   defendants  insist  that 
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their  answer  denies  all  the  equities  stated  in  the  bill,  and 
npon  the  settled  rnle  in  such  oases  the  injunction  should  be 
dissolved. 

This  rule,  however,  being  founded  upon  the  old  idea  that 
when  two  parties  in  a  suit  affirmed  with  equal  positiveness 
that  an  opposite  state  of  facts  existed,  the  chancellor  must 
offset  the  one  against  the  other,  has  always  been  acted  upon 
with  strictness.  The  party  denying  must  controvert  directly 
every  material  allegation  of  the  bill.  He  must  not  under- 
take to  set  up  new  facts — must  not  confess  and  avoid.  It 
must  simply  be  a  plain,  direct,  unequivocal  denial.  The 
rule  is  well  stated  in  Whittaker's  Practice,  vol.  1, 
p.  479:  "When  the  whole  equity  of  the  complaint  is  denied 
by  the  answer,  the  defendant  is  entitled  to  a  dissolution  of 
the  injunction,  pendeiite  lite,  until  the  plaintiff's  title  is  estab- 
lished by  proper  evidence  on  the  hearing  of  the  case.  But 
to  have  this  effect  the  denial' of  such  equities  must  be  full 
and  specific,  and  must  cover  the  whole  ground.  If  facts 
are  admitted  which  qualify  a  general  denial;  if  the  denial 
be  evasively  made;  or  if,  on  examination  of  the  circum- 
stances, the  court  deem  that  the  facts  warrant  the  continu- 
ance of  the  injunction,  notwithstanding  a  formal  denial  may 
have  been  made,  the  rule  will  not  be  applied."  (See  Whit- 
taker,  supra,  and  other  authorities  there  citedl) 

We  will  not  take  the  time  to  go  into  the  answer  in  this 
case  and  show  that  it  is  insufficient  to  support  the  motion. 
It  may  suffice  to  say  that  its  denials  are  in  some  of  the  most 
material  matters  merely  formal  and  technical;  that  it  is  in 
some  material  portions  evasive  and  special,  and  is  a  better 
specimen  of  ingenious  denial  than  ingenuous  pleading. 
The  defendants  deny  that  the  plaintiff  has  any  interest  in 
the  property  on  which  their  liens  are  foreclosed,  and  yet 
admit  that  the  parties  ugainst  whom  they  foreclosed  those 
liens  had  given  plaintiff  a  deed  prior  to  the  decree  of  sale. 
They  deny  that  the  plaintiff,  with  the  consent  of  More  & 
Fogus,  ever  employed  counsel  to  defend  the  suit  upon 
which  decree  was  entered,  and  yet  admit  that  attorneys 
were  employed  and  did  appear,  and  were  dismissed  by 
More  &  Fogus,  and  other  attorneys  substituted.     They  deny 
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that  tlie  work  and  labor  upon  which  their  mechanics'  liens 
were  based  were  performed  on  the  whole  of  the  one  thou- 
sand feet  belonging  to  the  mine,  and  admit  that  More  & 
Fogus  owned  only  five  hundred  and  sixiy-two  and  a  half  feet 
undivided  of  the  mine,  which  renders  the  denial  a  solecism , 
because  it  is  a  physical  impossibility  to  work  on  the  interest 
of  More  &  Fogus  alone.  They  deny  that  they  were  "not 
contractors/'  as  alleged  in  the  complaint,  but  do  not  state  in 
affirmative  form — which  would  have  been  the  proper  way — 
what  their  ^'contract"  was.  We  repeat,  such  denials  as 
those  referred  to  above  can  not  be  treated  as  ''full,  direct, 
and  specific."  They  are,  in  the  language  of  the  authority 
quoted,  ** evasively  made,"  and  do  not  entitle  the  party  to 
the  favorable  action  which  he  seeks. 

There  was  some  reference  made  to  the  question  of  the 
proper  parties,  but  that  is  more  properly  a  matter  to  be  ad- 
dressed to  the  court  below  in  the  progress  of  the  cause. 
The  court  has  the  right  at  any  time  to  call  in  other  parties 
or  to  cause  the  proceedings  to  be  amended  in  that  particular 
by  striking  out  or  adding  the  names  of  any  parties  which 
may  be  necessary  to  accomplish  the  ends  of  justice  and  se- 
cure the  interests  of  all. 

The  judgment  will  be  that  the  order  of  the  judge  below 
denying  the  motion  to  dissolve  the  injunction  be  affirmed, 
and  that  the  case  be  remanded  with  an  order  to  proceed 
with  the  cause. 

Order  affirmed.         

B.  F.  LAMKIN,  Eespondent,  v.  E.  C.  STERLINa,  Ap- 
pellant. 

Exceptions — PRAcmoE. — It  is  undoubtedly  the  general  rule  that  when  a 
party  seeks  to  reverse  a  judgment  rendered  in  the  inferior  court,  he 
must  except  to  the  ruling  of  the  court  and  assign  the  error  in  this  court 
on  appeal. 

Idem. — The  exceptions  to  the  rule  that  exceptions  must  "be  first  taken  in  the 
court  below  are  where  a  complaint  is  so  radically  defective  that  it  dis- 
closes no  cause  of  action  and  will  not  support  a  judgment;  and  where  a 
judgment  has  been  taken  by  default  and  the  api)ellant  could  not  except 
by  reason  of  his  non-appearance,  and  who  was  bound  to  see  that  the  pro- 
ceedings were  regular  and  legal. 
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Idem. — When  there  is  sufficient  in  a  complaint  to  support  a  judgment,  not- 
withstanding it  may  be  defectively  stated  and  open  to  demurrer  in  the 
first  instance,  still  if  the  judgment  thus  rendered  be  not  excepted  to,  the 
appellant  has  lost  his  rights,  and  can  not  reverse  the  judgment,  however 
patent  the  error. 

Ide&i. — There  is  no  rule  of  practice  governing  legal  proceedings  more  clearly 
defined,  nor  better  settled,  than  that  any  objections  of  whatever  charac- 
ter, whether  with  reference  to  the  regularity  of  the  proceedings  on  the 
trial  of  the  cause,  or  to  error  of  law  committed  by  the  judge  in  relation 
to  a  motion,  or  of  any  ruling  whatever  on  a  question  of  law  arising  dur- 
ing the  proceedings,  must  be  taken  at  once,  at  the  time  when  the  ques- 
tion arises. 

Idsm. — ^The  code  has  denominated  the  hearing  and  disposing  of  questions  or 
issues  of  law,  trials.  When,  therefore,  a  cause  is  called  to  dispose  of 
any  issue,  whether  of  law  or  fact,  it  is,  in  contemplation  of  section  191, 
called  for  trial,  so  far  at  least  as  to  require  all  rulings  of  the  court  which 
it  is  desired  to  have  reviewed  in  an  appellate  court  incorporated  into  a 
bill  of  exceptions. 

Appeal  from  the  third  judioial  district,  Ada  county.  The 
alternative  mandate  was  -issued,  commanding  the  territorial 
treasurer,  E.  C.  Sterling,  to  pay  a  certain  warrant  described 
in  the  writ,  or  that  such  treasurer  show  cause  to  the  con- 
trary on  the  first  day  of  December,  1866,  before  the  district 
judge  at  his  chambers.  On  the  return  day,  a  motion  was 
filed  to  quash  the  writ  on  the  ground  t^iat  ''the  affidavit 
upon  which  said  writ  was  granted  does  not  state  facts  suffi- 
cient to  entitle  the  plaintiff  to  said  writ,  or  to  constitute  a 
cause  of  action.'*  This  motion  was  denied,  to  which  ruling 
no  exception  was  taken.  There  was  no  other  or  further  de- 
fense interposed.  The  peremptory  writ  was  afterwards  or- 
dered to  issue. 

S.  P.  Scaniker^  for  the  appellant. 

Miller  &  PricheU,  for  the  respondent : 

No  exception  was  taken  by  the  appellant  to  any  ruling  or 
decision  of  the  judge  below.  Objections  must  be  taken  on 
the  trial  below;  they  can  not  be  taken  for  the  first  time  in 
the  appellate  court.  If  exceptions  to  the  rulings  below  be 
not  taken  at  the  time,  they  can  not  be  urged  on  appeal. 
There  is  no  assignment  of  errors  on  file  in  this  case.  By 
assignment  of  errors,  as  the  term  is  used  in  this  court,  is 
meant  a  specification  of  the  errors  upon  which  the  appel- 
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lant  will  rely  with  such  fullness  as  to  give  aid  to  the  court  in 
the  examination  of  the  transcript.  {Squires  v.  Foorman,  10 
Gal.  298.)  No  exception  having  been  taken,  and  there  being 
no  assignment  of  errors  on  file,  this  court  can  only  look  to 
the  judgment  roll  and  review  errors  apparent  upon  its  face. 
(Nelson  v.  Mitchell,  10  Gal.  92;  McGill  v.  Rinaldi,  11  Id: 
391;  Doyh  v.  Seaivell,  12  Id.  425;  Bussell  v.  Ford,  2  Id,  86; 
Mott  V.  Smith,  16  Id.  533;  White  v.  PraU,  13  Id.  521.)  The 
complaint  in  this  case  shows  a  good  cause  of  action,  and 
there  being  no  error  apparent  upon  the  face  of  the  judgment 
roll,  the  judgment  of  the  judge  below  should  be  affirmed. 
(Earth  v.  Orth,  10  Gal.  192;  People  v.  Goldberg,  Id.  312; 
People  V.  Cornell,  11  Id.  70.) 

McBbide,  G.  J.,  delivered  the  opinion  of  the  court,  GuM- 
MINS,  J.,  concurring. 

This  was  an  action  of  mandamus  to  compel  defendant. 
Sterling,  territorial  treasurer,  to  pay  territorial  warrant  No. 
212,  for  one  hundred  and  sixty-six  dollars  and  sixty-six 
cents,  to  the  defendant,  who  was  the  owner  and  holder. 
The  facts  alleged  are  that  the  territory  was  indebted  to  the 
defendant  as  territorial  auditor;  that  he  settled  and  audited 
said  account,  drew  his  warrant  for  the  sum  due,  and  that  it 
was  presented  in  its  order  for  payment;  that  the  funds  ap- 
plicable to  the  payment  of  the  same  were  in  the  hands  of 
defendant,  and  that  he  refused  to  pay  the  warrant;  where- 
upon the  plaintiff  filed  his  complaint  with  the  judge  of  the 
third  judicial  district,  setting  forth  the  facts  and  praying 
that  a  writ  of  mandate  issue  to  compel  the  defendant  to 
pay  said  warrant  or  show  cause  for  his  refusal.  The  de- 
fendant appeared  by  counsel  before  the  judge  at  chambers 
and  filed  his  motion  to  quash  the  writ,  on  the  ground  that 
the  facts  stated  in  the  complaint  were  not  sufficient  to  en- 
title the  plaintiff  to  the  writ,  and  constituted  no  cause  of 
action.  The  record  discloses  a  demurrer,  but  as  no  action 
appears  to  have  been  had  upon  it,  and  as  the  motion  to 
quash  is  the  proper  mode  of  reaching  the  point  made  by  the 
demurrer,  we  suppose  that  the  party  waived  it  on  the  hear- 
ing. 
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The  motion  to  quash  was  denied  on  the  hearing,  and  no 
farther  answer  or  defense  being  made,  the  writ  was  made 
peremptory.  No  exception  was  taken  to  the  ruling  on  the 
motion,  and  the  plaintiff  having  given  notice  of  appeal,  the 
case  is  before  us  for  review.  There  is  no  assignment  of 
errors  on  file,  and  the  appellant  seeks  for  reversal  of  the 
judgment  on  the  ground  that  there  are  errors  in  the  record. 

The  plaintiff,  when  this  case  was  called,  moved  to  dismiss 
the  appeal  on  the  ground  that  there  is  no  assignment  of 
errors,  and  that  as  no  exception  had  been  taken  in  the  court 
below,  there  was  nothing  before  this  court  for  review. 

As  the  practice  of  the  court  had  never  been  fully  an- 
nounced on  the  points  involved  in  the  motion,  we  declined 
to  pass  upon  it  on  the  brief  argument  submitted,  and  di- 
rected the  counsel  to  proceed  with  the  argument  on  the 
merits,  reserving  the  consideration  of  the  motion  for  a 
more  deliberate  examination. 

It  is  undoubtedly  the  general  rule  that  when  a  party 
seeks  to  reverse  a  judgment  rendered  in  the  inferior  court 
he  must  except  to  the  ruling  of  the  court  and  assign  the 
error  in  this  court  on  appeal.  If  a  party  can  submit  to 
rulings  in  the  lower  court,  taking  no  exceptions,  and  after- 
wards go  back  into  the  record  and  hunt  up  errors  and 
bring  them  into  this  court  and  avail  himself  of  them  with- 
out assignment,  then  there  are  few  cases  that  might  not  be 
reversed.  The  reason  for  the  rule  is  that  every  presump- 
tion of  law  is  in  favor  of  the  judgment  below,  and  that 
if  a  party  does  not  except  to  a  wrong  ruling  at  the  time  it 
was  made,  he  is  deemed  to  have  acquiesced  in  the  decision 
and  waived  his  objection.  Another  reason  is  that  it  should 
appear  that  the  precise  point  adjudged  below  had  received 
the  attention  of  the  court  and  have  been  passed  upon  ad- 
versely to  the  rights  of  the  appellant. 

But  it  is  claimed  that  an  appellant  may  assign  errors  ap- 
parent on  the  judgment  roll  without  having  taken  his  excep- 
tion. We  have  examined  the  authorities  in  California,  and 
they  are  numerous,  and  while  there  is  some  little  conflict  in 
the  practice,  the  later  rule,  and  far  the  better  one,  in  our 
opinion,  is  that  the  court  will  only  examine  the  errors  ex- 
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cepted  to  and  assigned.  The  better  authorities  go  even  so 
far  as  to  say  that  the  appellant  must  not  only  except  to  the 
ruling  in  the  lower  courts  but  he  must  specifically  assign 
the  error,  or  the  exception  will  be  disregarded.  In  practice 
many  exceptions  are  noted  which  the  party  himself,  on  re- 
flection, does  not  deem  reliable,  and  hence  he  is  called 
upon  specifically  to  assign  such  as  he  wishes  to  stand  upon 
in  the  appellate  court. 

The  exceptions  to  the  rule  are  that  where  a  complaint  is 
BO  radically  defective  that  it  discloses  no  cause  of  action 
and  will  not  support  a  judgment,  and  where  a  judgment  has 
been  taken  by  default  and  the  appellant  could  not  except 
by  reason  of  his  non-appearance,  and  where  the  plaintiff 
was  bound  to  see  that  the  proceedings  were  regular  and 
legal,  then  in  such  case  the  appellant  may  assign  the  error 
though  he  have  taken  no  exception.  As  this  judgment  was 
not  on  default  we  need  not  consider  that  branch  of  the  ex- 
ception, and  turn  to  the  other  branch  to  see  if  the  case  at 
bar  comes  within  it. 

The  complaint  sets  up  that  the  territory  was  indebted  to 
him  for  services  in  an  official  capacity;  that  a  warrant  was 
drawn  evidencing  the  indebtedness;  that  it  was  presented 
to  the  proper  officer  for  payment;  that  he  had  funds  ap- 
plicable to  its  discharge,  and  refused  to  pay.  Upon  the 
face  of  this  complaint  a  cause  of  action  was  shown:  If  the 
warrant  was  improperly  drawn,  if  the  man  who  drew  it  had 
no  authority  to  do  so,  or  if  it  was  for  a  larger  amount  than 
he  was  entitled  to,  or  it  was  deficient  in  any  of  the  particu- 
lars claimed  on  the  argument,  it  should  have  been  set  up 
either  by  way  of  special  demurrer  or  by  answer  stating  the 
defects.  For  illustration :  A  suit  is  brought  by  A.  against 
B.  to  recover  the  amount  of  a  promissory  note,  and  it  should 
appear  upon  the  face  of  the  complaint  that  the  right  to  re- 
cover was  barred  by  the  statute  of  limitations.  B.  denies 
the  indebtedness,  and  on  the  trial  the  issue  is  found  for  A. 
and  a  judgment  rendered.  He  appeals  from  the  judgment, 
and  assigns  for  error  that  it  appears  from  the  face  of  the 
complaint  that  the  action  was  barred  by  the  statutes  of 
limitation.     Here,  although  the  appellant  would  show  an 
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error  which  if  he  had  urged  in  the  court  below  and  had 
taken  his  exceptions,  his  right  to  recover  the  judgment 
would  be  clear;  yet,  having  failed  to  avail  himself  of  the 
objection  there,  he  could  not  ruise  it  in  the  court  above. 
The  rule  is  that  where  there  is  sufficient  in  a  complaint  to 
support  a  judgment,  notwithstanding  it  may  be  defectively 
stated  and  be  open  to  demurrer  in  the  first  instance,  still  if 
the  judgment  thus  rendered  be  not  excepted  to,  the  ap- 
pellant has  lost  his  rights,  and  can  not  reverse  the  judg- 
ment, however  patent  the  error.  The  rule  is  well  stated  in 
16  Cal.  533,  by  Judge  Field,  and  is  affirmed  in  many  others, 
both  prior  and  subsequent  to  that  case. 

The  order  in  this  case  will  be  that  the  appeal  be  dis- 
missed and  the  judgment  below  affirmed,  with  costs. 

GiTKMiNS,  J.,  delivered  the  opinion  of  the  court  on  the 
petition  for  a  rehearing,  MoBbide,  0.  J.,  concurring. 

Appellants  file  their  petition  for  a  rehearing  of  this  cause, 
assigning  several  reasons  therefor,  the  most  material  among 
^vhich  are :  The  only  object  of  an  exception  is  to  bring  up 
the  record,  and  that  in  this  case  there  was  no  reason  for  an 
exception;  and,  further,  that  exceptions  are  unauthorized 
by  law  in  a  case  where  judgment  is  rendered  without  a  trial. 
There  are  several  other  grounds  contained  in  the  petition, 
but  it  is  unnecessary  to  pass  upon  them  in  detail. 

It  was  contended  by  appellant's  counsel  upon  the  argu- 
ment that  a  motion  made  and  an  order  of  the  court  entered 
upon  such  motion,  but  which  was  not  made  during  the  pro- 
gress of  the  trial  of  the  cause,  either  before  a  jury  or  by 
the  court,  were  parts  of  the  record,  and  for  that  reason  the 
ruling  or  decision  of  the  court  need  not  be  excepted  to  or 
included  in  a  bill  of  exceptions;  that  the  transcript  in 
such  a  case  would  be  sufficient  to  call  upon  this  court  to 
review  the  action  of  the  inferior  court,  even  though  no  ex- 
ceptions  to  the  rulings  of  such  court  were  taken  unless  they 
occurred  during  the  trial  of  issues  of  fact. 

While  it  may  be  true  that  motions  and  orders  of  judg- 
ments of  the  court  thereon  become  parts  of  the  judgment 
roll,  yet  it  does  not  necessarily  follow  that  this  is  always 
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other  property,  to  the  plaintiff  in  this  action.  It  appears 
that  the  plaintiff  in  this  suit,  without  asking  to  be  made  de- 
fendant in  the  suit  upon  the  mechanics'  liens,  had  employed 
counsel  to  defend  that  action  under  some  arrangement  with 
More  &  Fogus  to  that  effect,  but  upon  the  day  set  for  hear- 
ing, the  counsel  thus  engaged  were  dismissed  by  More  & 
Fogus,  who  were  then  only  nominal  defendants,  and  with- 
drawing the  defense  which  had  been  interposed  by  this 
plaintiff,  the  parties  took  judgment  for  the  enforcement  of 
their  liens,  and  a  decree  ordering  the  sale  of  the  improve- 
ments in  the  Oro  Fino  mine  was  duly  entered.  Shortly 
after  the  defendants  took  out  an  execution  for  the  sale,  and 
the  sheriff  was  proceeding  thereunder,  when  the  plaintiff 
brought  the  present  action  to  restrain  the  sale,  to  have  the 
liens  set  aside  and  annulled,  and  that  the  defendants  be  en- 
joined from  the  benefits  of  said  decree  of  forclosure  and 
sale. 

As  the  ground  of  this  relief  the  plaintiff  claims  that  it  is 
the  owner  of  all  the  right  and  title  of  the  said  More  &  Fo- 
gus, to  wit,  the  owner  of  five  hundred  and  sixty-two  and 
one  half  feet  of  one  thousand  feet  of  the  Oro  Fino  mine  by 
deed  of  transfer  of  October  8,  1866^  that  by  an  agreement 
with  its  grantors,  the  suit  being  at  the  time  pending,  the 
plaintiff  was  to  employ  counsel  to  attend  to  the  trial  of  the 
rights  of  the  parties,  and  that  the  plaintiff  did  so  employ 
counsel;  that  on  the  day  fixed  for  the  hearing  the  said 
More  &  Fpgus  came  into  court,  dismissed  the  counsel  so 
employed  by  plaintiff,  substituted  other  counsel  by  whom 
no  defense  was  made,  and  judgment  was  taken  upon  confes- 
sion against  said  More  &  Fogus,  and  a  decree  entered 
thereon  ordering  the  enforcement  of  the  liens. 

The  plaintiff  alleges  that  this  decree  was  obtained  in 
fraud  of  its  rights  by  collusion  between  More  &  Fogus,  who 
were  at  the  time  of  its  rendition  only  nominal  defendants, 
and  the  defendants  in  this  action,  and  for  the  purpose  of 
incumbering  and  charging  the  payments  of  these  claims 
upon  property  not  subject  to  any  such  liens.  The  plaintiff 
alleges  that  the  work  which  was  the  basis  of  the  liens  was 
done  as  common  laborers,  and  not  as  contractors;  that  it 
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was  done  upon  the  whole  mine  of  one  thousand  feet,  and 
not  the  interest  of  said  More  &  Fogns;  and  the  said  liens, 
upon  which  the  said  decree  of  foreclosure  was  based,  were 
utterly  invalid  and  insufficient.  These  are  the  substantial 
facts  upon  which  the  plaintiff  seeks  relief,  aud  on  this 
showing  an  injunction  was  issued  by  the  district  judge. 
To  this  complaint  a  demurrer  and  answer  were  filed,  aud 
afterwards  an  application* was  made  to  the  district  judge 
to  dissolve  the  injunction  upon  the  ground  that  the  answer 
denied  all  the  equities  of  the  bill.  The  judge  below  re- 
fused* the  motion  on  the  ground:  1.  That  the  demurrer 
being  an  admission  of  the  truth  of  the  complaint,  the  de- 
fendants could  not  be  allowed  to  use  their  answer  to  con- 
trovert its  allegations;  and,  2.  That  the  facts  stated  in  the 
complaint  being  admitted,  showed  a  prima  facie  right  to  the 
relief  prayed  for. 

As  the  reasons  for  that  decision  are  purely  technical  and 
involve  only  a  question  of  practice,  in  the  absence  of  a  full 
bench  we  pass  them  by,  and  propose  to  dispose  of  this  mo- 
tion on  its  merits.  Before  considering  the  main  question, 
however,  it  will  be  proper  to  notice  that  part  of  the  argu- 
ment of  the  defendants  which  insisted  that  as  the  original 
suit  was  a  proceeding  in  equity,  no  injunction  w^ould  lie  to 
restrain  the  execution  of  the  decree  of  foreclosure  and  sale, 
and  a  somewhat  broad  challenge  was  made  for  the  produc- 
tion of  any  case  where  a  court  of  equity  had  enjoined  pro- 
ceedings under  a  decree  entered  in  its  own  forum.  This 
notion  is  in  one  sense  correct.  We  find  no  instance  where 
a  court  of  chancery  has  restrained  its  proceedings,  and  for 
the  simple  reason  that  under  the  old  equity  system  every- 
thing was  directly  under  the  control  of  the  chancellor,  and 
he  enforced  his  decrees  by  the  processes  of  orders  and  at- 
tachments. Counsel  would  hardly  contend  that  a  decree, 
once  entered  in  a  court  of  equity,  must  be  executed  and 
was  irrevocable,  although  it  bound  and  concluded  the  rights 
of  parties  who  were  shown  to  be  strangers  to  the  proceed- 
ings. The  reinedy  in  the  old  practice  was  to  move  to  open 
and  set  aside  the  decree.  (See  Story  Equity  PI.,  p.  472,  sec. 
426.)     Or,  if  it  was  pending  the  action,  to  move  for  a  stay 
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of  proceediDgs.  A  motion  for  an  injunction  was  not  neces- 
sary, because  the  proceedings  would  be  stayed  by  an  order 
from  the  chancellor.  But  as  the  statute  provides  under  the 
code  that  decrees  shall  be  enforced  by  the  writ  of  execution 
the  same  as  a  judgment  at  law,  it  can,  for  the  purpose  of 
remedial  proceedings,  be  treated  in  the  same  manner  as  a 
judgment  rendered  by  a  court  of  law.  Or  if,  in  closer 
analogy  to  the  ancient  practice,  we  adopt  the  rule  of  opening 
the  decree  and  staying  proceedings  by  an  order  issued  on  a 
showing,  we  reach  the  same  results.  For  the  sake  of  har- 
monizing the  practice  in  legal  and  equitable  cases,  and  to 
give  effect  to  the  spirit  of  our  code,  we  incline  to  the  opin- 
ion that  the  better  practice  is  to  proceed  against  a  decree  in 
order  to  annul  or  set  it  aside  in  the  same  manner  as  against 
a  judgment  rendered  in  a  court  of  law.  It  will  be  seen  that 
the  doctrine  here  laid  down  does  not  conflict  with  the  de- 
cision of  Justice  Harris  referred  to  by  counsel.  (3  N.  T. 
Code  Bep.  86.)  That  was  a  case  where  an  injunction  was 
prayed  for  pending  the  suit,  not  after  decree.  The  court 
held  that  the  motion  to  stay  proceedings  was  the  proper 
remedy.  And  the  reason  assigned  was  that  the  injunction 
could  not  be  necessary,  because,  under  the  code,  the  de- 
fendant had  a  right  to  interpose  his  equitable  defense  to  an 
action  at  law. 

"We  conclude,  therefore,  that  under  the  code,  when  de- 
crees in  equity  alid  judgments  at  law  are  enforced  by  the 
same  process,  viz.,  that  of  execution,  the  same  remedies 
apply  in  cases  when  it  is  sought  to  annul  and  set  them 
aside.  The  other  objection,  that  the  bill  itself  is  an  insuf- 
ficient showing  for  an  injunction,  we  pass  by,  because  such 
questions  are  properly  raised  on  demurrer  only,  and  not 
before  us.  How  far  a  judge  should  go  in  determining  the 
legal  suflSciency  of  a  bill  before  an  injunction,  we  will  not 
undertake  to  define.  A  pinina  facie  showing  certainly 
should  be  made,  but  what  this  is  we  will  not  now  stop  to 
inquire.  To  go  into  the  ease  as  suggested  in  the  argument 
would  require  the  same  scrutiny  that  it  would  to  pass  upon 
tho  demurrer,  and  that  we  think  clearly  beyond  the  province 
of  the  judge  in  such  a  case.     The   defendants  insist  that 
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their  answer  denies  all  the  equities  stated  in  the  bill^  and 
npon  the  settled  rnle  in  such  oases  the  injunction  should  be 
dissolved. 

This  rnle,  however,  being  founded  upon  the  old  idea  that 
when  two  parties  in  a  suit  affirmed  with  equal  positiveness 
that  an  opposite  state  of  facts  existed,  the  chancellor  must 
offset  the  one  against  the  other,  has  always  been  acted  upon 
with  strictness.  The  party  denying  must  controvert  directly 
every  material  allegation  of  the  bill.  He  must  not  under- 
take to  set  up  new  facts — must  not  confess  and  avoid.  It 
must  simply  be  a  plain,  direct,  unequivocal  denial.  The 
rale  is  well  stated  in  Whittaker's  Practice,  vol.  1, 
p.  479:  "When  the  whole  equity  of  the  complaint  is  denied 
by  the  answer,  the  defendant  is  entitled  to  a  dissolution  of 
the  injunction,  pendente  lite,  until  the  plaintiff's  title  is  estab- 
lished by  proper  evidence  on  the  hearing  of  the  case.  But 
to  have  this  effect  the  denial' of  such  equities  must  be  full 
and  specific,  and  must  cover  the  whole  ground.  If  facts 
are  admitted  which  qualify  a  general  denial;  if  the  denial 
be  evasively  made;  or  if,  on  examination  of  the  circum- 
stances, the  court  deem  that  the  facts  warrant  the  continu- 
ance of  the  injunction,  notwithstanding  a  formal  denial  may 
have  been  made,  the  rule  will  not  be  applied."  (See  Whit- 
taker,  supra,  and  other  authorities  there  citedi) 

We  will  not  take  the  time  to  go  into  the  answer  in  this 
case  and  show  that  it  is  insufficient  to  support  the  motion. 
It  may  suffice  to  say  that  its  denials  are  in  some  of  the  most 
material  matters  merely  formal  and  technical;  that  it  is  in 
some  material  portions  evasive  and  special,  and  is  a  better 
specimen  of  ingenious  denial  than  ingenuous  pleading. 
The  defendants  deny  that  the  plaintiff  has  any  interest  in 
the  property  on  which  their  liens  are  foreclosed,  and  yet 
admit  that  the  parties  against  whom  they  foreclosed  those 
liens  had  given  plaintiff  a  deed  prior  to  the  decree  of  sale. 
They  deny  that  the  plaintiff,  with  the  consent  of  More  & 
Fogus,  ever  employed  counsel  to  defend  the  suit  upon 
which  decree  was  entered,  and  yet  admit  that  attorneys 
were  employed  and  did  appear,  and  were  dismissed  by 
More  &  Fogus,  and  other  attorneys  substituted.     They  deny 
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that  tbe  work  and  labor  upon  which  their  mechanics'  liens 
were  based  were  performed  on  the  whole  of  the  one  thou- 
sand feet  belonging  to  the  mine,  and  admit  tbat  More  & 
Fogas  owned  only  five  hundred  and  sixty-two  and  a  half  feet 
undivided  of  the  mine,  which  renders  the  denial  a  solecism, 
because  it  is  a  physical  impossibility  to  work  on  the  interest 
of  More  &  Fogus  alone.  They  deny  that  they  were  "not 
contractors,"  as  alleged  in  the  complaint,  but  do  not  state  in 
affirmative  form — which  would  have  been  the  proper  way — 
what  their  ''contract"  was.  We  repeat,  such  denials  as 
those  referred  to  above  can  not  be  treated  as  *'full,  direct, 
and  specific."  They  are,  in  the  language  of  the  authority 
quoted,  ''evasively  made,"  and  do  not  entitle  the  party  to 
the  favorable  action  which  he  seeks. 

There  was  some  reference  made  to  the  question  of  the 
proper  parties,  but  that  is  more  properly  a  matter  to  be  ad- 
dressed to  the  court  below  in  the  progress  of  the  cause. 
The  court  has  ihe  right  at  any  time  to  call  in  other  parties 
or  to  cause  the  proceedings  to  be  amended  in  that  particular 
by  striking  out  or  adding  the  names  of  any  parties  which 
may  be  necessary  to  accomplish  the  ends  of  justice  and  se- 
cure the  interests  of  all. 

The  judgment  will  be  that  the  order  of  the  judge  below 
denying  the  motion  to  dissolve  the  injunction  be  affirmed, 
and  that  the  case  be  remanded  with  an  order  to  proceed 
with  the  cause. 

Order  affirmed.         

B.  F.  LAMKIN,  Kespondent,  v.  E.  C.  STEEIjING,  Ap- 
pellant. 

Exceptions — Practice. — It  is  undoubtedly  the  general  rule  that  when  a 
party  Beeks  to  reverse  a  judgment  rendered  in  the  inferior  court,  he 
must  except  to  the  ruling  of  the  court  and  assign  the  error  in  this  court 
on  appeal. 

Idem. — The  exceptions  to  the  rule  that  exceptions  must  "be  first  taken  in  the 
court  below  are  where  a  complaint  is  so  radically  defective  that  it  dis- 
closes no  cause  of  action  and  will  not  support  a  judgment;  and  where  a 
judgment  has  been  taken  by  default  and  the  api)ellant  could  not  except 
by  reason  of  his  non-appearance,  and  who  was  bound  to  see  that  the  pro- 
ceedings were  regular  and  legal. 
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Idem. — When  there  ia  sufficient  in  a  complaint  to  support  a  judgment,  not- 
withstanding it  may  be  defectively  stated  and  open  to  demurrer  in  the 
first  instance,  still  if  the  judgment  thus  rendered  be  not  excepted  to,  the 
appellant  has  lost  his  rights,  and  can  not  reverse  the  judgment,  however 
patent  the  error. 

Idsm. — There  is  no  rule  of  practice  governing  legal  proceedings  more  clearly 
defined,  nor  better  settled,  than  that  any  objections  of  whatever  charac- 
ter, whether  with  reference  to  the  regularity  of  the  proceedings  on  the 
trial  of  the  cause,  or  to  error  of  law  committed  by  the  judge  in  relation 
to  a  motion,  or  of  any  ruling  whatever  on  a  question  of  law  arising  dur- 
ing the  proceedings,  must  be  taken  at  once,  at  the  time  when  the  ques- 
tion arises. 

Idsh. — The  code  has  denominated  the  hearing  and  disposing  of  questions  or 
issues  of  law,  trials.  When,  therefore,  a  cause  is  called  to  dispose  of 
any  issue,  whether  of  law  or  fact,  it  is,  in  contemplation  of  section  191, 
called  for  trial,  so  far  at  least  as  to  require  all  rulings  of  the  court  which 
it  is  desired  to  have  reviewed  in  an  appellate  court  incorporated  into  a 
bill  of  exceptions. 

Appeal  from  the  third  jadicial  distriot,  Ada  ooanty.  The 
aliernative  mandate  was  issued,  commanding  the  territorial 
treasurer,  E.  G.  Sterling,  to  pay  a  certain  warrant  described 
in  the  writ,  or  that  such  treasurer  show  cause  to  the  con- 
trary on  the  first  day  of  December,  1866,  before  the  district 
judge  at  his  chambers.  On  the  return  day,  a  motion  was 
filed  to  quash  the  writ  on  the  ground  t^at  ''the  affidavit 
npon  which  said  writ  was  granted  does  not  state  facts  suffi- 
cient to  entitle  the  plaintiff  to  said  writ,  or  to  constitute  a 
cause  of  action."  This  motion  was  denied,  to  which  ruling 
no  exception  was  taken.  There  was  no  other  or  further  de- 
fense interposed.  The  peremptory  writ  was  afterwards  or- 
dered to  issue. 

S.  P.  Scaniker,  for  the  appellant. 

Miller  &  FrickeU,  for  the  respondent : 

No  exception  was  taken  by  the  appellant  to  any  ruling  or 
decision  of  the  judge  below.  Objections  must  be  taken  on 
the  trial  below;  they  can  not  be  taken  for  the  first  time  in 
the  appellate  court.  If  exceptions  to  the  rulings  below  be 
not  taken  at  the  time,  they  can  not  be  urged  on  appeal. 
There  is  no  assignment  of  errors  on  file  in  this  case.  By 
assignment  of  errors,  as  the  term  is  used  in  this  court,  is 
meant  a  specification  of  the  errors  upon  which  the  appel- 
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Presumption. — An  appellate  court  will  not  presume  error  in  the  court  below, 
and  thus  throw  the  onus  on  the  respondent  of  establishing  its  correct- 
ness. *' All  intendments  must  be  in  favor  of  sustaining  the  judgments  of 
courts  of  original  jurisdiction,  and  to  disturb  such  judgment  it  is  not  suf' 
ficient  that  error  may  have  intervened,  but  it  must  be  affirmatively  shown 
by  the  record." 

Practice — Affidavits — Certificate. — Affidavits  used  on  motions  which  are 
incorporated  into  a  transcript  on  appeal  must  have  the  certificate  of  the 
judge  or  the  clerk  that  they  were  the  affidavits  used  on  the  hearing  on 
the  motion. 

Appeal  from  the  third  judicial  district,  Owyhee  county. 
Judgment  by  default  against  the  defendant,  a  mining  cor- 
poration. Subsequently,  the  defendant  moved  to  "  set 
aside  the  default  and  judgment,"  which  motion  was  denied 
by  the  court.  To  this  ruling  the  defendant  took  no  excep- 
tion "at  the  time,"  but  gave  verbal  notice  in  open  court  that 
it  "would  appeal  said  cause,"  and  asked  a  stay  of  proceed- 
ings for  five  days,  which  was  granted.  There  is  copied  into 
the  record  quite  a  number  of  affidavits,  but  there  is  no  cer- 
tificate of  the  judge  or  clerk  that  they  were  the  affidavits 
used  on  the  hearing  on  the  motion.  The  clerk  certifies  at 
the  close  of  the  transcript  "  that  the  foregoing  is  a  true  and 
correct  copy  of  the  original  notice  and  motion  to  set  aside 
judgment,"  and  also  a  true  copy  of  affidavits  of  certain  per- 
sons whose  names  are  enumerated  in  the  record  entry,  and 
some  other  papers  and  their  ends. 

Martin  &  Johnson,  for  the  defendants, 

Huggan  &  Gaiiahl,  for  the  respondents: 

To  the  affidavits  there  is  no  certificate  of  the  clerk  or 
judge  that  they  were  the  affidavits  used  on  the  hearing  of 
the  motion.  The  appeal  in  this  case  is  either  from  the  judg- 
ment or  from  the  order  refusing  to  set  aside  the  same,  or 
from  both.  If  from  the  judgment  alone,  a  copy  of  the 
judment  roll  should  have  been  sent  up  with  the  transcript. 
This  not  having  been  done,  the  appeal  should  be  dismissed. 
(Laws  of  Idaho,  sec.  294,  p.  142;  Hart  v.  Plume,  14  Cal.  148.) 
If  the  appeal  is  taken  from  the  order  alone,  the  appeal 
should  be  dismissed : 

1.  Because  no  exception  was  taken  to  the  order  of  the 
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court  overruling  the  motion  to  vacate  the  judgment.  The 
mere  notice  of  appeal  in  open  court  means  nothing,  say 
the  supreme  court  of  California.  No  exception  having  been 
taken  to  the  ruling  of  the  court  as  before  stated,  the  action 
of  the  lower  court  in  this  respect  can  not  be  reviewed  on 
appeal.     (Smith  v.  Curtis,  7  Cal.  584.) 

2.  Because  there  is  no  certificate  of  the  clerk  or  judge 
that  the  affidavits  embraced  in  the  transcript  were  those 
upon  which  the  motion  to  vacate  the  judgment  was  heard 
and  upon  which  the  order  was  based.  ''On  an  appeal  from 
nn  order  made  on  affidavits  no  statement  is  necessary.  The 
affidavits  must  be  annexed  to  the  order,  and  the  clerk 
should  specify  the  affidavits  used;  and  to  do  so  he  must  at 
the  time  mark  them  as  filed  on  the  motion."  (Paive  v. 
LinhUl,  10  Cal.  370;  see  also  Stone  v.  Stone,  17  Id.  513.) 
If  the  appeal  be  from  both  the  judgment  and  the  order,  the 
same  will  equally  apply. 

McBride,  C.  J.,  delivered  the  opinion  of  the  court,  Cum- 
MiKSy  J.,  concurring. 

This  appeal  is  taken  from  the  ruling  of  the  court  below 
on  a  motion  made  by  defendant  to  set  aside  a  judgment 
obtained  by  default  in  favor  of  plaintiffs,  which  judgment 
appears  to  have  been  for  the  sum  of  four  hundred  and 
seventy  dollars  and  eighty  cents  and  costs,  as  set  forth  in 
the  notice  of  appeal. 

It  does  not  appear  that  any  exception  was  taken  to  the 
ruling  of  the  court  on  the  motion,  and  as  the  whole  ground 
of  the  appeal  is  upon  that  ruling,  under  the  rule  announced 
in  the  case  of  Lamlcin  v.  Sterling  at  this  term,  the  appeal 
must  be  dismissed.  We  may  add  to  the  authorities  men- 
tioned in  that  decision,  the  case  of  Smith  v.  Curtis,  7  Cal. 
584. 

Appeal  dismissed,  and  the  judgment  below  affirmed. 

Cummins,  J.,  delivered  the  opinion  of  the  court  on  the  pe- 
tition for  rehearing,  MgBbide,  C.  J.,  concurring. 

The  appellant  petitions  for  a  rehearing  of  this  cause  on 
the  alleged  ground  that  the  judgment  dismissing  the  appeal 
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and  aflSrming  the  judgment  of  the  court  below,  was  errone- 
ous. The  appeal  was  dismissed  in  this  court  for  the  rea- 
son that  the  appellant  had  taken  no  exception  to  the  ruling 
of  the  court  below  denying  the  motion  to  set  aside  the  judg- 
ment and  open  the  default.  The  decision  was  given  upon 
the  authority  of  the  case  of  Lamkinx.  Sterling,  ante,  decided 
at  this  term,  in  which  we  took  occasion  to  examine  all  the 
accessible  authorities  bearing  upon  this  question.  On  a 
further  examination  of  the  authorities  required  by  this  pe- 
tition, we  are  confirmed  in  our  exposition  of  the  law  made 
in  that  case.  It  is  the  better  rule  of  practice,  and  often 
narrows  down  the  number  of  issues  presented  for  examina- 
tion in  the  appellate  court. 

But  even  if  we  were  to  consider  the  case  upon  the  record 
brought  into  this  court,  waiving  the  want  of  a  bill  of  ex- 
ceptions, we  can  not  see  that  a  different  result  would  be 
attained.  The  judgment  debtor  appeals  from  the  judgment 
rendered  in  the  case,  together  with  the  order  above  referred 
to,  but  no  part  of  the  judgment  roll  proper  is  brought 
up.  Tet  the  appellant  complains  of  the  sheriff's  return  of 
his  service  of  the  summons  and  complaint  upon  the  defend- 
ant as  being  insufficient  in  several  respects. 

We  are  unable  to  ascertain  from  the  record  what  the  re- 
turn is;  it  does  not  disclose  anything  even  purporting  to  be 
the  return  of  the  sheriff.  It  is  also  complained  that  an 
amendment  was  made  to  the  return,  but  that  there  is.  no 
record  entry  of  the  court  granting  the  sheriff  the  privilege 
of  making  an  amendment.  This  mode  of  taking  appeals 
can  not  be  tolerated.  An  appellate  court  will  not  presume 
error  in  the  court  below,  and  thus  throw  the  onus  on  the 
respondent  of  establishing  its  correctness.  *'A11  intend- 
ments must  be  in  favor  of  sustaining  the  judgments  of 
courts  of  original  jurisdiction,  and  to  disturb  such  judg- 
ment, it  is  not  sufficient  that  error  may  have  intervened, 
but  it  i^ust  be  affirmatively  shown  by  the  record."  {While 
et  al.  V.  Ahei'ncdhy  et  aL,  3  Cal.  426.)  Not  having,  as  al- 
ready remarked,  incorporated  into  the  transcript  any  part 
of  the  judgment  roll,  including  the  sheriff's  return,  noi* 
all  the  journal  entries  in  the  case,  as  appears  from  the  no- 
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tice  of  appeal,  we  can  nofc  say  that  any  error  was  committed 
in  the  court  below.  Under  section  249  of  our  civil  practice 
act,  a  party  appealing  from  a  final  judgment,  which  is  this 
case  in  part  at  least,  shall  furnish  the  appellate  court  with 
a  copy  of  the  judgment  roll,  and  the  statement  annexed,  if 
there  be  one.  And  if  the  appellant  fail  to  furnish  the  re- 
quisite papers,  the  appeal  may  be  dismissed.  But,  further, 
there  is  no  certificate  of  the  clerk  or  judge  that  the  affida- 
vits copied  into  the  transcript  were  those  used  on  the  hear- 
ing of  the  motion  in  the  court  from  which  this  appeal  is 
taken,  which  is  necessary. 
Petition  for  rehearing  denied. 


M.  FEIRBAUGH  ET  AL.,  Appellants,  v.  J.  MASTER- 
SON,  Respondent. 

Poss£SsoiiY  Rights— Prior  Possession — Evidence  of  Title. — It  is  a  weU- 
settled  rule  in  relation  to  possessory  rights  that  prior  possession  is  prima 
/acU  evidence  of  title. 

Prior  Possession. — To  entitle  a  party  to  hold  by  right  of  prior  possession, 
there  mast  be  an  actual,  bona  Jide  occupation,  a  poasemo  pedis,  a  sub- 
jection to  the  will  and  control. 

Idem. — It  is  not  necessary  that  the  occupant  should  cultivate  the  property 
claimed.  It  is  sufficient  if  it  be  subjected  to  his  use  in  the  manner 
pointed  out.  Neither  is  any  particular  kind  of  inclosure  required  where 
a  party  is  in  possession  of  the  land  marked  by  distinct  monuments  of 
boundary,  whether  the  same  be  a  natural  or  an  artificial  inclosure. 
Claiming  a  title  to  the  whole  tract,  the  possession  of  the  part  so  occupied 
will  draw  after  it  the  possession  of  the  whole.    ^ 

PuBUC  Lands — Actual  Possession. — In  relation  to  public  lands  which  are 
not  mineral  lands,  the  title,  as  between  citizens  of  the  territory,  where 
neither  connects  himself  with  the  government,  is  considered  as  vested  in 
the  first  possessor,  and  to  proceed  from  him.  This  possession  must  be 
actual,  and  not  constructive. 

Prior  Possession — Actual  Possession. — Where  reliance  is  placed  upon  the 
prior  possession  of  the  plaintiff,  or  of  parties  through  whom  he  claims, 
such  possession  must  be  shown  to  have  been  actual  in  him  or  them.  By 
actual  possession  is  meant  a  subjection  to  the  will  and  dominion  of  the 
claimant,  and  is  usually  evidenced  by  occupation,  by  a  substantial  in- 
closure, by  cultivation,  or  by  appropriate  use,  according  to  the  particular 
locality  and  quality  of  the  property. 

Notice. — The  lines  were  pointed  out  to  the  defendant  by  the  plaintiffs  with 
reasonable  accuracy,  and  we  see  no  good  reason  why  actual  notice  is  not 
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equally  as  good  so  far  as  bringing  home  to  the  defendant  a  knowledge 
of  the  plaintiffs*  rights  are  concerned,  as  that  afforded  by  stakes  or  like 
monuments. 

Idem. — Having  gone  into  the  actual  possession  of  a  portion  of  the  j)romisea, 
they  were  entitled  to  a  reasonable  length  of  time  in  which  to  inclose 
them.  What  this  length  of  time  should  be  must,  for  the  ttost  part,  de- 
pend upon  the  particular  circumstances  and  locality  of  each  claim. 

Possession  of  Part. — If  a  party  were  to  locate  and  claim  for  agricultural 
purposes  a  tract  of  laud,  and  were  to  reside  upon,  inclose,  and  cultivate 
a  portion  of  the  same,  having  artificial  monuments  sufficient  to  indicate 
generally  the  boundaries  of  the  entire  claim,  this  would  most  certainly 
be  a  substantial  compliance  with  the  rule,  and  such  possession  of  a  part 
would  draw  after  it  the  possession  of  the  whole. 

Assignment  of  Error— Practice. — The  supreme  court  will  not  scrutinize  a 
voluminous  transcript  to  ascertain  whether  the  inferior  court  may  pos- 
sibly have  committed  some  error  to  the  prejudice  of  the  complaining 
party,  unless  it  should  first  have  been  assigned. 

Appeal  from  the  third  judicial  district,  Owyhee  county. 
It  is  quite  impossible  to  give  a  much  fuller  detail  of  facts 
than  is  contained  in  the  opinion  of  the  court.  Beference  is 
made  in  the  transcript  to  a  map  of  the  premises  as  giving  a 
very  accurate  description  of.  them,  the  location  of  the 
''cabins/'  the  amount  and  location  of  the  fencing,  etc.,  but 
this  map  was  not  sent  up,  or  has  been  lost.  Hence,  all  these 
facts  were  ascertained  alone  from  the  evidence  of  the  wit- 
nesses as  written  down  by  the  clerk  on  the  trial. 

Curtis  &  Oecn^gCy  Miller^  and  Hiiggan,  for  the  appellants : 

The  supreme  court  in  the  state  of  California  have  held,  in 
the  following  cases,  that  proof  of  prior  possession  is  enough 
to  maintain  ejectment  against  a  mere  naked  trespasser :  4 
Cal.  34,  69,  78,  96,  278,  293;.  5  Id.  250,  486;  7  Id.  39,  153, 
302;  9  Id.  5,  437. 

Henry  Martin,  for  the  respondent. 

Cummins,  J.,  delivered  the  opinion  of  the  court,  McBRmE, 
C.  J.,  concurring. 

This  was  an  action  of  ejedtment  for  the  recovery  of  prem- 
ises situate  in  Owyhee  county.  A  jury  having  been  ex- 
pressly waived  by  the  parties,  a  trial  was  had  by  the  court. 
The  judgment  was  for  the  defendant,  after  which  the  plaint- 
iffs move  for  a  new  trial  upon  the  grounds : 


I 
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1.  Tbat  the  findings  of  the  court  and  the  jadgment  there- 
on are  against  law. 

2.  For  errors  in  law  occurring.on  the  trial  and  excepted  to 
on  the  part  of  the  plaintiffs. 

This  motion  was  denied  by  the  court,  from  which  order  de- 
nying a  new  trial  an  appeal  is  taken  to  this  court.  The  tes- 
timony was  reduced  to  writing  by  the  clerk  by  order  of  the 
court,  and  is  incorporated  in  the  record.  The  pleadings 
are  in  the  usual  form  in  actions  of  this  character,  plaintiffs 
alleging  that  they  were  in  the  quiet,  peaceable,  and  exclu- 
sive possession  prior  to  defendant's  entry  upon  the  disputed 
premises,  which  is  traversed  by  the  defendant. 

It  is  contended  by  the  appellants  that  the  ''findings  of 
fact  by  the  court  below  are  against  the  evidence  and  unsup- 
ported by  law."  It  is  a  well-settled  rule  in  relation  to  pos- 
sessory rights  that  prior  possession  is  prima  facie  evidence 
of  title.  This  principle  is  firmly  fixed  in  the  jurisprudence 
of  the  country.  Much  difl&culty,  however,  is  often  met  with 
in  the  proper  application  of  this  rule  to  given  cases.  In 
this  case  it  appears  from  the  evidence  that  the  plaintiffs 
went  upon  the  tract  of  land  described  in  their  complaint, 
and  which  consists  of  about  three  quarter  sections,  about 
the  sixteenth  of  August,  1864;  that  several  days  subsequent 
to  this  they  commenced  inclosing  this  tract  of  land  with  a 
fence;  that  during  this  time  they  were  residing  upon  the 
premises,  and  engaged  at  times  in  making  shingles.  After 
they  had  completed  about  three  fourths  of  a  mile  of  their 
fence,  the  defendant  came  upon  the  premises,  and  after 
marking  a  few  trees,  had  a  conversation  with  some  of  the 
parties  who  were  then  claiming  the  land,  at  which  time  the 
plaintiffs  notified  him  that  they  claimed  the  land,  pointed 
out  the  fence  they  were  then  engaged  in  building,  and 
further  pointed  out  to  him  the  general  boundaries  of  their 
claim  as  accurately  as  they  well  could  do.  The  defendant 
then  requested  one  of  them  to  go  with  him  and  point  out 
more  particularly  the  boundaries  of  their  claim;  but,  after 
proceeding  a  short  distance  beyond  the  fence,  the  defendant 
declined  going  any  farther,  after  which  he  proceeded  to  in- 
close a  tract  of  land  included  within  the  limits  pointed  out 
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to  him  as  the  lines  bounding  plaintiffs'  claim.  The  plaint- 
iffs continued  at  work  until  they  completed  their  fence, 
which  was  some  six  weeks  soibsequent  to  their  location.  It 
does  not  appear  that  the  defendant  ever  resided  upon  the 
tract  of  land  he  claimed,  although  he  entirely,  or  nearly  so, 
inclosed  it  with  a  fence  and  commenced  the  erection  of  a 
cabin  thereon.  As  to  the  character  of  the  fences  of  both 
parties  there  is  some  conflict  of  testimony,  though  it  seems 
they  were  made  by  felling  trees  and  putting  brush  together, 
sufficient  in  many  places  to  turn  stock,  in  others  not.  These 
facts  are  well  established  by  the  evidence.  It  is  proper 
here  to  remark  that  the  premises  claimed  by  the  defendant, 
being  one  hundred  and  sixty  ticres  in  extent,  are  those  in 
dispute  in  this  action. 

The  question  now  presents  itself  upon  this  state  of  facts: 
Did  tho  plaintiffs  have  actual  possession  of  the  premises  in 
controversy  at  the  time  the  defendant  went  upon  them,  which 
was  about  tlie*"t?VHi4^-fifth  of  August,  1864?  Was  the  oc- 
cupancy of  the  plainttS^t  that  time  an  actual,  peaceable, 
and  exclusive  possession  olSl^eentire  premises  claimed  by 
them,  including  that  portion  subsequently  claimed  by  the 
defendant,  such  as  is  sufficient  in  law  to  entitle  them  to  the 
exclusive  enjoyment  of  the  same  as  against  every  other 
claimant  except  the  general  government  ?     - 

The  supreme  court  of  California,  in  the  cit^e  of  Plume  v. 
Seivard  et  cd.,  say,  in  relation  to  this  subjectXthat  **  there 
must  be  an  actual,  bo7ia  fide  occupation,  a  pohessio  pedis, 
a  subjection  to  the  will  and  control,  as  contradistinguished 
from  the  mere  assertion  of  title,  and  the  exercise'Y>f  actual 
acts  of  ownership,  such  as  recording  deeds,  paying  tJ^xes,  etc. 
This  being  the  case,  it  becomes  necessary  to  inqi:\^re,  if  a 
party  who  enters  on  land  with  no  higher  claim  of  tit^e  than 
that  which  the  law  presumes  from  his  possession,  is  eittitled 
to  claim  more  than  the  quantity  thus  actually  occupied  by 
him.  This  question  has  been  frequently  decided  in  tnost 
of  the  western  states,  where  entries ^lave  been  made  hpon 
public  lands  by  persons  unable  to  reduce  the  whole  ot  the 
lands  to  actual  occupation  by  fencing  and  cultivfiiion. 
These  entries  have  for  the  most  part  boon  made  by  setjilers 

\ 
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claiming  one  hundred  and  sixty  acres  under  pre-emption 
laws,  or  some  local  custom  on  the  subject.  In  many  cases 
the  occupation  of  a  portion  of  the  land  and  the  blazing  of 
trees,  so  as  to  distinctly  mark  the  extent  and  boundaries  of 
the  claim,  have  been  held  to  operate  as  notice,  and  carry  the 
possession  to  the  whole  tract;  so  the  felling  of  timber  around 
a  tract  of  land,  and  the  building  of  a  brush  fence,  have 
been  held  as  sufficient  acts  of  the  party  in  occupation  of  a 
part,  to.  draw  after  them  the  possession  of  the  land  so  in- 
closed.  The  character  of  the  improvement  must,  in  a  great 
measure,  depend  upon  the  locality.  It  is  not  necessary  the 
occupant  should  cultivate  the  property  thus  claimed;  it  is 
sufficient  if  it  be  subjected  to  his  use  in  the  manner  pointed 
out.  Neither  is  any  particular  kind  of  inclosure  required 
where  a  party  is  in  possession  of  the  land  marked  by  distinct 
monuments  of  boundaries,  whether  the  same  be  a  natural 
or  an  artificial  inclosure.  Claiming  title  to  the  whole  tract, 
the  possession  of  the  part  so  occupied  will  draw  after  it 
the  possession  of  the  whole."  (  Vide  Flume  v.  Seward  el  al,, 
4  Cal.  95.) 

And  again  the  same  tribunal  held  that  ^'with  the  public 
lands,  which  are  not  mineral  lands,  the  title,  as  between  citi- 
zens of  the  state,  where  neither  connects  himself  with  the  gov- 
ernment, is  considered  as  vested  in  the  first  possessor,  and 
to  proceed  from  him.  This  possession  must  be  actual  and 
not  constructive,  and  the  right  it  confers  must  be  distin- 
guished from  the  right  given  by  the  possessory  act  of  the 
state.  *  *  *  *  'V^here  reliance  is  placed,  not 
upon  the  act,  but  upon  the  prior  possession  of  the  plaintiff 
or  of  parties  through  whom  he  claims,  such  possession  must 
be  shown  to  have  been  actual  in  him  or  them.  By  actual 
possession  is  meant  a  subjection  to  th^  ^\]]  f^nA  f^rLinaini^i^ 
of  the  claimant  as  is  usually  evidenced  by  occupation,  by  a 
substantial  inclosure,  by  cultivation,  or  by  appropriate  use, 
according  to  the  particular  locality  and  quality  of  the 
property."    {Coryell  v.  Gain,  16  Cal.  567.) 

Applying  the  rule  here  laid  down  to  the  case  at  bar^  we 
find  that  the  plaintiffs  had  fully  complied  with  all  that  is 
required  by  law  in  order  to  vest  the  right  of  possession  in 


140  FlERBAUGH  V.  MaSTERSON.  [Sup.  Ct. 

Opinion  of  the  Court — Cummins,  J. 

them  and  to  render  the  subsequent  entry  of  the  defendant 
wrongful.  Several  days  prior  to  defendant's  entry,  the 
plaintiffs,  then  residing  upon  their  claim,  had  commenced 
the  construction  of  their  fence  to  inclose  the  same.  It  is 
true  they  had  not  marked  or  designated  their  boundaries 
by  any '  artificial  monuments,  beyond  their  fence,  but  it  is 
equally  true  that  the  defendant  had  actual  notice  of  the  ex- 
tent of  their  claim.  The  lines  were  pointed  out  to  him  by 
plaintiffs  with  reasonable  accuracy,  and  we  see  no  good  rea- 
son why  actual  notice  is  not  equally  as  good  so  far  as  bring- 
ing home  to  the  defendant  a  knowledge  of  the  plaintiffs' 
rights  are  concerned,  as  that  afforded  by  stakes  or  like 
monuments.  The  plaintiffs,  as  already  observed,  proceeded 
to  the  completion  of  their  fence  with  reasonable  diligence. 
Having  gone  into  the  actual  possession  of  a  portion  of  the 
premises  they  were  entitled  to  a  reasonable  length  of  time 
in  which  to  inclose  them.  What  this  length  of  time  should 
be  must,  for  the  most  part,  depend  upon  the  particular  cir- 
cumstances and  location  of  each  claim.  In  this  case,  as  we 
have  already  stated,  it  does  not  appear  that  the  plaintiffs 
unnecessarily  delayed  the  completion  of  their  inclosure. 
Besiding,  then,  upon  or  being  in  actual  possession  of  a 
portion  of  the  tract  of  land  claimed  by  them,  the  right  of 
possession  of  the  entire  tract  so  inclosed  was  vested  in  the 
plaintiffs.  This  possession  dated  from  the  time  they  en- 
tered upon  and  located  the  premises.  It  is  not  absolutely 
necessary  in  all  cases,  as  was  seen  from  the  authorities 
above  read,  in  order  to  entitle  a  party  to  the  exclusive  occu- 
pation and  enjoyment  of  a  land  claim,  segregated,  as  it 
were,  by  him  from  the  public  domain,  that  he  should  have 
first  inclosed  it  by  a  substantial  inclosure,  although  this  is 
undoubtedly  one  of  the  highest  evidences  of  actual  posses- 
sion. It  may  be  evidenced  by  any  appropriate  and  lawful 
use,  according  to  the  particular  locality  and  quality  of  the 
property,  and  the  purpose  of  the  occupation.  If  a  party 
were  to  locate  and  claim  for  agricultural  purposes  a  tract  of 
land,  and  were  to  reside  upon,  inclose,  and  cultivate  a  por- 
tion of  the  same,  having  artificial  monuments  sufficient  to 
indicate  generally  the  boundaries  of  the  entire  claim,  this 
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TTOuld  most  certainly  be  a  substantial  compliance  with  the 
rule  we  have  here  laid  down,  and  such  possession  of  a  part 
would  draw  after  it  the  possession  of  the  whole.  A  differ- 
ent rule  from  this  would  work  an  unnecessary  hardship  in 
a  large  majority  of  cases. 

In  looking  over  the  testimony,  therefore,  in  this  case,  we 
are  necessarily  brought  to  the  conclusion  that  the  plaintiffs 
were  in  the  actual  and  exclusive  possession  of  the  premises 
in  controversy  at  the  time/the  defendant  entered  upon  the 
same.  This  conclusion  is  strengthened  by  the  conduct  of 
the  defendant  himself  at  the  time.  He  was  not  only  shown 
by  the  plaintiffs  the  boundaries  of  the  claim  they  were  then 
asserting  a  right  to,  or  dominion  over,  but  he  .attempted  to 
negotiate  a  purchase' of  an  interest  in  this  ranch  from  one 
of  the  claimants,  thus  recognizing,  to  some  extent,  their 
right  of  control  over  and  interest  in  the  same. 

If  we  are  correct  in  our  construction  and  exposition  of 
the  law  governing  possessory  titles,  it  follows  that  the  court 
below  erred  in  its  finding  as  facts  that  the  plaintiffs  did  not 
take  possession  of  the  premises  set  out  in  the  complaint 
about  the  sixteenth  of  August,  1864,  and  were  not  entitled 
to  the  possession  of  the  same  at  the  time  of  the  alleged 
ouster.  These  conclusions  of  fact  are  entirely  unsupported 
by  the  evidence,  or  were,  we  might  say,  in  direct  opposi- 
tion to  it. 

As  this  disposes  of  the  case  in  this  court^it  is  unnecessary 
for  us  to  inquire  into  the  correctness  of  the  rulings  of  the 
court  on  the  trial  to  which  exceptions  were  taken  at  the  time. 
In  fact,  they  have  not  been  included  in  an  assignment  of 
errors,  and  we  have  just  decided  at  this  term  in  the  case 
of  Ihe  People  v.  John  C,  Page,  that  we  will  not  scrutinize  a 
voluminous  transcript  to  ascertain  whether  the  inferior 
court  may  possibly  have  committed  some  error  to  the 
prejudice  of  the  complaining  party,  unless  it  shall  first  have  • 
been  assigned  as  such. 

Judgment  reversed  and  a  new  trial  awarded. 
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THE  PEOPLE,  EX  bel.  A.  C.  SPRINGER,  v.  JOHN 

A.  LTTLE. 

Statttes^Repeal. — A  general  statute  without  negative  words  will  not  re- 
peal the  particular  provisions  of  a  former  one,  unless  the  two  acts  are 
irreconcilably  inconsistent. 

Idem. — A  statute  clearly  repugnant  to  a  prior  one  necessarily  repeals  the 
former,  although  it  does  not  do  so  in  terms. 

Idem.— Though  a  subsequent  statute  be  not  repugnant  in  all  its  provisions 
to  the  prior  one,  yet  if  the  latter  was  clearly  intended  to  provide  the 
only  rule  that  should  govern  in  the  case  provided  for,  it  repeals  the  origi- 
nal act. 

Idem. — The  act  of  January  7,  1867,  creating  the  office  of  tax  collector  for 
the  county  of  Owyhee,  is  repealed  by  the  act  passed  at  the  same  session, 
January  11,  amending  the  revenue  law. 

Adjoubned  into  this  court  from  the  third  judicial  district, 
Owyhee  county.  An  information  in  the  nature  of  a  quo 
wam-anto  on  the  relation  of  the  sheriflf  of  Owyhee  county 
against  the  defendant,  Lytle,  for  usurpation  of  the  office  of 
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tax  collector  of  that  county.  At  the  June  term,  1867,  of 
the  district  court  for  that  county,  the  parties  by  stipulation 
submitted  certain  issues  in  controversy,  which  were  certified 
into  this  court  by  the  presiding  judge,  for  decision.  The 
following  are  the  material  portions  of  said  stipulation : 

1.  That  heretofore  and  on  the  eighteefnth  day  of  Febru- 
ary, 1867,  said  relator,  Amos  C.  Springer,  was  appointed 
tax  collector  of  said  county  by  the  governor  of  said  terri- 
tory. 

2.  That  the  said  relator,  A.  0.  Springer,  was,  at  the  last 
general  election  in  said  Idaho  territory,  duly  and  lawfully 
elected  to  the  office  of  sheriff  of  said  county  of  Owyhee,  and 
ex  officio  tax  collector  thereof,  for  the  term  of  two  years  from 
the  first  Monday  of  January,  1867;  and  that  he  has  in  every 
manner  and  respect  qualified  as  such  sheriff  as  required  by 
law,  and  has  ever  since  the  day  aforesaid  been  de facto  and 
dejtire  the  sheriff  of  said  county,  and  has  tendered  to  the 
proper  officers  his  official  bond  in  manner  required  by  law, 
and  has  at  all  times  been  ready  to  perform  the  duties  of  tax 
collector  of  said  county  of  Owyhee  ex  officio  as  such  sheriff. 

3.  That  on  the  twenty-third  day  of  February,  1867,  in 
pursuance  of  an  act  of  the  legislature  of  said  territory,  en- 
titled ''An  act  to  create  the  office  of  tax  collector  for  the 
collection  of  revenue  in  and  for  the  county  of  Owyhee," 
passed  January  7,  1867,  said  defendant  was  appointed  by 
the  board  of  county  commissioners  of  said  county  tax  col- 
lector, and  on  the  first  day  of  March  duly  qualified  as  such 
and  entered  upon  the  duties  of  said  office. 

The  questions  submitted  are  as  follows:  1.  Is  the  defend- 
ant, John  A.  Lytle,  entitled  to  said  office  of  tax  collector 
of  said  county  of  Owyhee?  or,  2.  Is  said  relator.  Springer, 
entitled  to  said  office  of  tax  collector  and  to  exercise  the 
duties  thereof?  The  other  facts  appear  in  the  opinion  of 
the  court. 

E,  J.  Curtis^  district  affoimey,  L.  P.  Eighee,  and  McQuade 
dk  McQuade,  for  the  relator : 

The  act  creating  the  office  of  tax  collector  for  Owyhee 
county,  passed  January  7,  1867,  was  repealed  by  act  of 
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Jannary  11,  1867.  (4  Ses.  L.  43,  116.)  The  effect  of  the 
passage  of  a  sabsequent  act  is  to  repeal  all  former  acts  as 
far  as  they  conflict.  (Dobbins  v.  Sups.  Yuba  Co.,  5  Cal.  415; 
People  V.  Granch,  10  Id.  316;  Scojield  v.  White,  7  Id.  401; 
Crosby  T.  Patch,  18  Id.  441,  442;  People  v.  Grippm,  20  Id. 
678.)  By  act  of  January  11  (4  Ses.  L.  43),  the  law  was 
restored  as  it  existed  prior  to  the  passage  of  the  act  of 
January  7.   (4  Ses.  L.  116.) 

Martin  &  Johnson  and  Oanahl  &  Suggan,  for  defendant: 

The  office  of  sheriff  and  that  of  tax  collector  are  public 
offices.  (People  v.  Edioards,  9  Cal.  292.)  In  this  country 
the  incumbent  has  no  property  in  his  office;  and  when  the 
relator  accepted  the  office  of  sheriff  there  was  no  '^  princi- 
ple known  or  recognized  under  our  institutions  and  laws 
upon  which  he  can  claim  to  restrict  the  power  of  the  legis- 
lature over  the  duties  and  fees  of  the  office."  (Conner  v. 
Tlie  Mayor  and  Council  of  N.  T.,  5  N.  T.  300;  Warner  v. 
The  People,  7  Hill,  81;  2  Denio,  272.)  The  acceptance  of 
a  public  office  does  not  create  a  contract  respecting  prop- 
erty. (5  N.  T.  295,  296,  299.)  The  act  to  create  the  office 
of  tax  collector  for  the  county  of  Owyhee  is  a  special  act, 
and  relates  only  to  that  particular  office;  and  the  object  of 
this  act  is  in  no  way  affected  by  the  general  revenue  act  of 
the  territory,  or  its  amendments.  The  office  of  tax  collector 
of  Owyhee  county  was  the  sole  object  of  the  former  act, 
while  the  whole  subject  of  territorial  and  county  revenue 
is  embraced  in  the  latter;  and  as  to  its  single  object  the 
former  must  control.  (Dobbins  v.  Yuba  County,  5  Cal.  414; 
People  V.  Wells,  11  Id.  338,  339;  Sedg.  on  Stat,  and  Const. 
L.  247,  citing  language  of  Lord  Mansfield;  Id.  123,  124.) 
The  law  does  not  favor  repeals  by  implication.  (Scofield  v. 
JFhite,  7  Cal.  401.) 

Cummins,  J.,  delivered  the  opinion  of  the  court,   Mo- 
Bbide,  C.  J.,  concurring. 

On  January  7,  1867,  the  legislative  assembly  passed  a 
bill,  notwithstanding  the  governor's  objections  to  the  same, 
creating  the  office  of  tax  collector  for  the  county  of  Owyhee. 
10 
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Prior  to  that  time,  the  sheriffs  in  their  respective  counties, 
except  in  that  of  Boise,  were  ex  officio  tax  collectors.  The 
act  aboye  referred  to  was  designed  to  take  away  these  duties 
and  erect  them  into  a  separate  office.  On  the  eleventh  of 
the  same  month  the  revenue  act  was  passed,  in  which  the 
following  provision  is  found,  at  the  end  of  section  6:  *^ Pro- 
vided, further.  That  in  all  other  cases  of  the  collection  of 
taxes  the  sheriff  of  the  county  shall  be  collector  of  all  taxes 
except  in  the  county  of  Boise,  in  which  county  the  assessor 
shall  be  collector  of  all  poll  taxes,  per  capita  and  hospital 
taxes,  and  all  taxes  upon  real  and  personal  property."  By 
the  provisions  of  this  section  the  assessor  is  the  collector 
of  all  poll,  per  capita,  and  hospital  taxes,  and  of  personal 
property  taxes  in  certain  specified  cases  until  the  completion 
and  return  of  his  assessment,  and  in  ''all  other  cases'*  it 
is  made  the  duty  of  the  sheriff  to  perform  this  service,  ex- 
cept in  the  single  county  of  Boise.  The  first  clause  of  sec- 
tion 27  of  this  act  reads,  that  "all  acts  and  parts  of  acts 
inconsistent  herewith  are  hereby  repealed."  It  will  be  ob- 
served that  this  act  was  passed  four  days  after  the  passage 
of  the  act  creating  the  office  of  tax  collector  for  the  county 
of  Owyhee. 

The  first  question  presented  by  the  record  for  determina- 
tion to  which  our  attention  has  been  directed  is,  Do  these 
provisions  of  the  revenue  act,  which  are  above  quoted,  re- 
peal the  tax  collector's  act  for  Owyhee  county?  It  is  urged 
by  the  defendant  that  as  the  latter  act  refers  to  a  single 
subject  and  is  special  in  its  nfttnre,  therefore  the  pro- 
visions of  a  general  law,  such  as  the  revenue  act,  do  not 
necessarily  repeal  it;  that  the  two  acts  may  stand  together, 
and  effect  and  force  be  given  to  both  according  to  their 
spirit  and  intention.  The  abstract  rule  contended  for  by 
the  defendant's  counsel  is  well  stated  by  Mr.  Sedgwick,  in 
his  treatise  on  statutory  and  constitutional  law.  On  page 
123  he  says:  **In  regard  to  the  mode  in  which  laws  may  be 
repealed  by  subsequent  legislation,  it  is  laid  down  as  a  rule, 
that  a  general  statute  without  negative  words  will  not  re- 
peal the  particular  provisions  of  a  former  one,  unless  the 
two  acts  are  irreconcilably  inconsistent."    In  fact, the  coun- 
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sel  for  defendant  referred  to  this  authority  to  sustain  their 
position. 

While  in  its  main  features  the  revenue  act  is  general, 
yet  section  27  of  the  old  act,  as  amended  by  the  sixth 
section  of  the  act  of  the  last  session,  is  quite  as  special  in 
its  provisions  as  is  the  tax  collector's  act,  and  both  referring 
t9  the  same  subject,  to  wit,  the  proper  officers  for  collect- 
ing the  several  classes  of  taxes  levied  in  each  county,  ex- 
cepting that  the  one  is  to  have  no  effect  beyond  a  single 
county. 

In  order  to  give  effect  to  the  act,  the  benefits  of  which  are 
claimed  by  the  defendant,  it  would  not  only  be  necessary  for 
us  to  engraft  a  second  exception  upon  section  6  of  the  rev- 
enue act  of  January  11,  1867,  which,  by  express  terms, 
excepts  Boise  county  alone,  but  it  would  be  necessary  to  en- 
tirely disregard  the  negative  words  of  the  twenty-seventh 
section,  a  proposition  repugnant  to  every  sound  rule  recog- 
nized in  the  construction  of  statutes.  It  is  well  settled  that 
a  subsequent  statute,  which  is  clearly  repugnant  to  a  prior 
one,  necessarily  repeals  the  former,  although  it  may  not  do 
so  in  terms,  and  even  if  the  subsequent  statute  be  not  repug- 
nant in  all  its  provisions  to  the  prior  one,  yet  if  the  latter 
statute  was  clearly  intended  to  provide  the  only  rule  that 
should  govern  in  the  case  provided  for,  it  repeals  the 
previous  act.  {Fide  Sedg.  on  Stat,  and  Const.  L.  124.) 
It  has  been  repeatedly  held  that  every  statute  is  by  im- 
plication a  repeal  of  all  prior  statutes  so  far  as  it  is  contrary 
and  repugnant  thereto,  and  that  without  any  repealing 
cause.     (Id.  125.) 

In  the  case  we  are  considering,  these  two  acts  are  mani- 
festly repugnant  and  irreconcilable.  The  one  declares  that 
the  sheriff  in  all  the  counties,  excepting  one  county  only, 
shall  collect  all  the  taxes  not  collected  by  tbe  assessor; 
and  further  declares  that  all  acts  and  parts  of  acts  which 
are  inconsistent  herewith  are  absolutely  repealed;  while 
the  other  act,  of  a  prior  date,  declares  that  in  Owyhee 
county,  which  is  not  the  excepted  county,  the  sheriff 
shall  not  collect  these  taxes.  Can  it  be  said,  then,  with  any 
degree  of  candor,  that  these  two  acts  are  not  repugnant  in 
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this  respect  ?  If  they  are  irreconcilably  in  conflict,  as  they 
most  certainly  are,  then  the  rule  universally  recognized  iii 
cases  of  this  character  must  prevail,  that  the  last  act  in 
point  of  time  must  be  held  to  repeal  those  of  a  prior  date. 

This  case  is  not  at  all  analogous  to  the  examples  or  illuS' 
trations  given,  in  reference  to  the  rule  we  are  discussing, 
by  the  authority  aboye  referred  to,  as,  for  instance,  the  dkse 
where,  by  an  act  of  parliament,  individuals  were  author- 
ized to  inclose  and  embank  portions  of  the  soil  under  the 
river  Thames,  and  declared  that  such  land  should  be  ''free 
from  all  taxes  and  assessments  whatever."  By  the  land  tax 
act  subsequently  passed,  it  was  provided  in  general  terms 
that  all  the  lauds  in  the  kingdom  were  subject  to  taxation ; 
yet  it  was  held  that  this  latter  act  did  not  repeal  the  former, 
it  being  special  in  its  character,  while  the  latter,  being  gen- 
eral j  necessarily  included  the  exception  created  by  the  other. 
While  this  is  a  sound  rule  of  interpretation,  yet  it  in  no 
way  meets  the  case  at  bar,  for  in  this  case,  as  already  ob- 
served, not  only  are  the  provisions  of  the  two  acts  relating 
to  the  subject  as  to  who  shall  collect  the  taxes  inconsistent, 
the  one  requiring  the  sheriff  in  certain  cases  to  perform  the 
duty,  and  the  other  requiring  a  different  officer  altogether; 
but  one  expressly  declares  that  all  provision  of  law  now  ex- 
isting repugnant  to  or  inconsistent  with  the  terms  of  this 
act  are  repealed,  providing  at  the  same  time,  as  stated,  that 
the  sheriffs  in  nearly  all  the  counties,  including  Owyhee, 
shall  collect  the  taxes. 

We,  therefore,  can  give  no  other  interpretation  to  the 
sixth  and  twenty-seventh  sections  of  the  revenue  act  of  Jan- 
uary 11,  1867,  than  that  they  repeal  the  act  of  the  seventh 
of  the  same  mouth,  creating  the  office  of  tax  collector  for 
Owyhee  county,  and  there  is,  of  course,  now  no  such  office 
in  that  county,  except  as  provided  for  in  the  former  act. 
And  hence  we  are  of  opinion  that  the  relator  is  entitled  to 
exercise  the  powers,  perform  the  duties,  and  receive  the 
emoluments  of  the  office  of  tax  collector  by  virtue  of  his 
election  as  sheriff,  on  qualifying  as  required  by  law. 

As  this  is  sufficient  upon  which  to  dispose  of  this  case  in 
this  court,  we  decline  going  into  the  remaining  question, 
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tbat  of  the  appointing  power,  raised  by  the  sabmission.  As 
the  two  questions  submitted  in  this  controversy,  under  the 
tax  collector's  act,  are  decided  in  the  negative,  judgment 
will  be  that  each  party  pay  his  own  costs,  as  per  stipula- 
tion. 
Judgment  accordingly. 


DAN  ROTH,  Appellant,  v.  JOHN  DUVALL  ET   AL., 

Respondents. 

Sheriff — Sbrvicb  of  Process. — It  is  weU  settled  that  a  sheriff  can  not  refuse 
to  serve  process  regularly  issued  to  him  because  in  his  opinion  it  is  de- 
fective or  irregular. 

Exempt  Property — Judicial  Discretion. — The  question  as  to  whether  prop- 
erty is  exempt  from  execution  involves  the  exercise  of  judicial  discretion, 
and  its  decision  is  not  confided  to  the  action  of  the  attaching  officer. 

Sheriff — Indemnification. — ^When  the  sheriff  has  doubts  as  to  the  legality  of 
a  levy  in  the  first  instance,  he  may  refuse  to  execute  the  writ  unless  in- 
demnified; but  if  he  does  attach  and  returns  his  writ,  he  places  all  ques- 
tion as  to  its  validity  before  the  court. 

Sheriff— Presumption. — Every  intendment  of  law  is  in  favor  of  the  regu- 
larity of  the  proceedings  of  a  sheriff  under  an  attachment  or  execution, 
and  nothing  but  willful  disregard  of  the  rights  of  others  will  subject  him 
to  liability. 

ATTAcnF.D  Property — Application  for  Release. — An  application  for  the 
release  of  property  held  under  attachment  or  execution  returned  into 
court,  should  be  made  to  the  court  or  judge,  and  not  to  the  attaching 
officer. 

Sheriff. — If  a  sheriff  execute  the  writ  on  property,  and  does  not  affix  such  a 
value  as  will  charge  him  with  less  than  the  plaintiff*s  claim,  he  is  pre- 
sumed to  have  satisfied  himself  that  he  had  sufficient,  and  is  chargeable  on 
that  basis. 

Appeal  from  the  third  judicial  district,  Ada  county. 
An  action  on  the  oflBcial  bond  of  the  sheriff.  After  the 
motion  on  the  pleadings  for  judgment  was  denied,  a  trial 
was  had  by  the  court,  and  judgment  rendered  for  defend- 
ants on  the  ground  that  the  property  levied  on  under  the 
attachment  was  exempt  from  execution,  and  was  for  that 
reason  released  by  the  sheriff  The  objection  that  the 
sheriff  could  not  justify  his  action  in  releasing  the  property 
under  his  return  on  the  execution  because  such  return  was 
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made  after  tbe  time  allowed  him  in  which  to  make  such  re- 
turn had  expired,  was  not  made  in  the  court  below.  After 
final  judgment,  an  appeal  was  taken  to  this  court,  without 
interposing  a  motion  for  a  new  trial. 

Scaniker  &  Burmesier^  for  the  appellant. 

Miller  dk  PricJcdf,  aTid  W.  A.  Geoiye,  for  the  respondents. 

McBrede,  C.  J.,  delivered  the  opinion  of  the  court,  Cum- 
mins, J.,  concurring. 

This  case  is  an  appeal  from  the  district  court  of  the 
second  judicial  district,  and  the  error  assigued  is  that  a 
motion  bj  the  plaintiflf  for  the  judgment  on  the  pleadings 
was  overruled  and  excepted  to.  This  exception  is  brought 
here  for  review,  and  its  validity  depends  upon  whether  the 
defendants  in  their  answer  set  up  any  defense  to  the  action. 

The  defendants  claim  that  the  plaintiff  has  not  shown 
that  there  is  any  point  properly  brought  for  review  before 
this  court.  The  fact  seems  to  be  that  when  the  judge  over- 
ruled the  motion  of  plaintiff  in  the  court  below,  the  plaint- 
iff excepted  to  the  ruling,  and  the  judge  certifies  to  the 
fact,  and  to  the  use  of  certain  records  on  the  hearing  of 
that  motion.  This  ruling  of  the  judge  is  appealed  from, 
and  the  plaintiff,  in  his  brief,  points  out  the  ground  of  ob- 
jection. This  we  think  sufficient  to  bring  the  point  decided 
before  this  court.  The  exception  being  taken,  and  noted 
by  the  judge  at  the  time,  and  on  appeal  the  plaintiff  having 
assigned  the  judgment  as  error,  it  is  properly  before  this 
court. 

We  proceed,  therefore,  to  consider  the  questions  pre- 
sented by  this  exception.  The  facts,  as  presented  by  the 
pleadings  and  accompanying  papers,  are  as  follows:  The 
plaintiff,  Koth,  on  or  about  the  twenty-fifth  day  of  February, 
A.  D.  1867,  brought  a  suit  in  the  district  court  of  Ada 
county,  against  one  Dr.  Ephraim  Smith  for  the  sum  of  two 
hundred  and  sixty  dollars,  and  interest  and  costs,  and  by  a 
writ  of  attachment  issued  in  said  suit  the  defendant,  Duvall, 
as  sheriff  of  said  county,  levied  upon  certain  goods  and 
personal  property  belonging  to  the  defendant  to  secure  the 
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claim  of  the  plaintiff  in  said  suit.  The  r^tarn  of  the  sheriff 
on  the  attachment  shows  that  he  took  possession  of  the 
goods,  and  gives  a  schedule  of  the  same;  that  they  consisted 
of  various  drugs  and  medicines,  and  the  bottles  and  jars  in 
which  they  were  contained. 

On  the  eighth  day  of  March  following  the  levy  of  the  at- 
tachment, the  plaintiff,  having  obtained  judgment  against 
the  defendant  in  the  action,  issued  an  execution  thereon,  di- 
rected to  the  sheriff  and  requiring  him  to  make  a  return 
thereof  within  ten  days.  The  sheriff  received  the  execution 
on  the  same  day  last  mentioned,  and  on  the  nineteenth  day 
of  March  following  made  return  of  the  same,  stating  therein 
that  having  become  satisfied  that  the  property  which  he  had 
levied  upon,  under  the  writ  of  attachment,  was  exempt  from 
execution,  he  had  released  it  to  the  defendant,  and  that  be- 
ing unable  to  find  any  other  property  of  the  defendant. 
Smith,  wherewith  to  satisfy  the  execution,  the  same  is  un- 
satisfied. These  facts  appear  from  the  complaint  and 
answer,  and  the  writ  of  attachment  and  execution  in  the 
action  of  Both  v.  Smith,  referred  to  by  them.  It  does  not 
appear  from  the  papers  when  the  release  of  the  property, 
held  under  the  levy  of  attachment  was  made,  except  that  it 
does  appear  that  it  was  after  the  receipt  of  the  execution  by 
the  sheriff. 

Under  this  state  of  facts  the  plaintiff  brings  this  action 
against  the  sheriff  and  his  sureties,  and  alleges  that  he  is 
liable  to  him  for  the  amount  of  the  judgment  recovered  in 
the  suit  of  Both  v.  Smith,  by  reason  of  his  failure  to  sell  the 
property  held  under  the  levy  by  attachment,  and  for  his 
neglect  to  make  return  of  the  execution  in  said  suit  within  the 
time  required.  The  defendants  admit  the  facts  stated  in  the 
complaint,  but  allege  that  the  judgment  in  the  suit  of  Both 
V.  Smith  was  invalid  and  irregular;  that  the  execution  in 
said  cause  was  irregularly  issued;  that  the  attachment  was 
wrongfully  aud  unlawfully  levied  upon  the  goods  of  Smith ; 
that  the  same  were  by  law  exempt  from  execution,  and  that 
being  satisfied  that  such  was  the  fact  after  the  receipt  of  the 
execution,  they  released  them. 

Do  these  facts  constitute  a  defense  to  the  action  in  this 
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case  ?  It  is  well  settled  that  the  sheriff  can  not  refuse  to 
serve  process  regularly  issued  to  him  because  in  his  opinion 
it  is  defective  or  irregular.  (Drake  on  Attachment,  sec. 
185;  also  15  Cal.  66.)  We  think,  therefore,  that  so  much 
of  the  defendant's  answer  as  undertakes  to  defend  this  ac- 
tion by  impeaching  the  regularity  of  the  judgment  and  exe- 
cution in  the  suit  of  Roth  v.  Smith  is  without  merit,  and 
should  be  disregarded.  It  sets  up  no  fact  which^ constitutes 
any  defense.  If  the  defendant  in  that  suit.  Smith,  did  not 
choose  to  attack  those  proceedings,  the  sheriff  can  not  be 
permitted  to  do  it  for  him,  and  however  defective  they  may  ■ 
have  been,  the  latter  had  nothing  to  do  with  the  case  except 
to  execute  the  process  in  the  usual  way. 

The  next  matter  of  defense  is  that  the  property  taken  by 
the  sheriff,  under  the  attachment,  and  afterwards  released 
under  the  execution,  was  exempt  and  not  liable  for  the 
plaintiff's  judgment,  and  the  defendants  claim  that  this  be- 
ing the  case,  the  plaintiff  could  not  be  damaged  by  reason 
of  his  failure  to  make  the  money,  for  the  reason  that  a  levy 
upon  the  property  would  have  been  illegal.  To  determine 
the  question  properly,  we  must  consider  what  the  rights 
and  duties  of  the  officer  are  under  such  circumstances. 

By  the  statute  of  1864,  it  was  provided  that  when  prop- 
erty is  levied  upon  by  the  sheriff  under  attachment  or  exe- 
cution, and  it  is  claimed  to  be  exempt  from  execution,  the 
sheriff  was  directed  to  impanel  a  jury  of  discreet  persons 
to  examine  and  determine  the  question,  and  if  the  decision 
was  adverse  to  the  claim  of  the  debtor,  he  was  permitted  to 
give  bond  with  sufficient  sureties  and  have  the  controversy 
submitted  to  the  court  for  its  decision. 

These  provisions  of  the  practice  act  were  repealed  by  the 
legislative  assembly  at  its  third  session,  and  there  is  now  no 
method  for  determining  a  controversy  as  to  whether  prop- 
erty is  or  is  not  exempt  specifically  pointed  out  by  the  stat- 
ute. It  is  now  provided  that  when  a  third  party  claims  the 
property  taken  by  the  sheriff  he  shall  summon  a  jury  of  six 
men  who  shall  hear  and  determine  the  validity  of  the  claim, 
and  authorizing  the  sheriff  if  the  verdict  be  in  favor  of  the 
claimant  to  relinquish  the  levy,  unless  the  plaintiff  shall  in- 
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demnifj  him,  in  which  case  he  mast  proceed  and  sell.  But 
this  provision  does  not  avail  an  execution  creditor,  and 
there  is  no  statute  at  this  time  which  directs  any  mode  of 
proceeding  in  a  case  like  the  present.  The  question  there- 
fore is,  What  is  the  proper  proceeding  when  property  is  at- 
tached and  claimed  to  be  exempt  in  order  to  procure  its  re- 
lease ?  Is  the  sheriff  authorized  after  he  has  attached  it 
and  has  returned  the  writ  into  court  to  release  it,  and  justify 
by  showing  that  it  was  in  fact  exempt  ?  If  the  law  should 
permit  him  to  determine  the  question,  then,  unless  he  was 
guilty  of  intentional  error,  it  should  protect  him  in  what- 
ever determination  he  might  arrive  at.  This  satisfies  us  that 
such  a  question  is  not  confided  to  the  action  of  the  officer. 
Its  release  involves  judicial  discretion,  and  this  doctrine  is 
supported  by  the  fact  that  even  under  the  former  statutory 
proceeding  by  a  sheriff's  jury,  it  was  not  conclusive,  and  a 
claimant  might  insist  upon  his  right  to  be  heard  before  the 
court  upon  giviug  bond;  and  even  now,  in  the  case  of  a 
claim  by  a  third  party,  the  creditor,  by  indemnifying  the 
sheriff,  may  compel  him  to  proceed,  in  defiance  of  an  ad- 
Terse  decision  by  a  sheriff's  jury. 

If  the  law  did  not  allow  a  sheriff  to  be  concluded  by  a 
verdict  of  the  jury  impaneled  to  try  the  question,  can  it  be 
supposed  that  when  the  proceeding  by  such  jury  is  abolished 
the  question  is  to  be  referred  to  him  alone? 

When  the  sheriff  has  doubts  as  to  the  legality  of  the  levy 
in  the  first  instance,  he  may  refuse  to  execute  the  writ  un- 
less indemnified,  but  if  he  does  attach  and  returns  his  writ 
he  places  all  question  as  to  its  validity  before  the  court. 
Every  intendment  of  law  is  in  favor  of  the  regularity  of  his 
proceedings,  and  nothing  but  willful  disregard  of  the  rights 
of  others  will  subject  him  to  liability.  The  writ  when  once 
returned  is  not  in  his  power — the  property  itself  is  in  the 
custody  of  the  court,  and  an  application  for  its  release 
should  be  made,  not  to  the  sheriff,  who  holds  it  subject  to 
the  order  of  the  court,  but  to  the  court  or  judge.  We  do 
not  feel,  in  this  case,  that  it  is  essential  in  order  to  sustain 
the  decision  which  we  shall  render,  to  affirm  that  the  sheriff 
would  not  be  discharged  if  it  should  appear  that  the  prop- 
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erty  which  he  attached  was  in  fact  exempt,  for  even  if  we 
admit  that  it  was,  yet  the  sheriff  did  not  perform  his  duty 
as  it  clearly  appears.  By  the  writ  of  execution  issued  to 
him  on  the  eighth  day  of  March,  1867,  he  was  commanded 
to  proceed  under  said  writ,  and  make  due  return  within  ten 
days.  This  he  did  not  do.  How  is  the  court  to  know  that 
he  did  not  hold  the  property,  which  he  attached  on  the 
twenty-fifth  of  February,  during  the  whole  time  up  to  the 
day  when  the  vitality  of  the  writ  of  execution  expired,  and 
then  released  it  ?  He  should,  at  the  least,  have  shown  that 
the  release  of  the  property  took  place  within  the  time  re- 
quired for  the  return  to  be  made  on  the  execution.  Au- 
thority that  an  officer  who  does  not  return  the  writ  within 
the  time  is  personally  liable  on  his  bond  for  the  amount 
claimed  in  the  execution  is  abundant.  If  he  does  not  re- 
tiirn  the  writ  it  is  presumed  that  it  is  because  he  has  made 
the  m6ney,  and  if  he  has  not  done  so  he  should  make  his 
return  for  his  own  protection  and  discharge..  (12  Cal.  539; 
Crocker  on  Sheriffs,  170;  2  TJ.  S.  Dig.  Sup.  777.) 

Although  it  will  be  perceived  that  we  are  of  opinion  that 
a  sheriff  has  no  authority  to  release  property  which  he  has 
attached  and  made  return  of,  even  if  it  is  exempt  by  law, 
but  that  such  release  should  be  made  by  order  of  the  court 
or  judge,  the  present  case  is  made  conclusive  against  tbe^ 
sheriff,  by  his  neglect  to  return  the  execution.  If  he  took 
the  risk  of  releasing  the  property  on  the  ground  that  it  was 
exempt,  he  should,  at  least,  to  justify  the  act,  show  that  the 
release  took  place  within  the  time  which  was  prescribed  for 
the  return  of  the  execution.  Not  having  done  so,  his  lia- 
bility is  complete  and  fixed,  and  the  right  of  the  plaintiff 
to  recover  in  this  case  we  think  clear. 

The  only  further  question  is  as  to  the  value  of  this  prop- 
erty. For  his  own  protection,  the  sheriff  should  affix  his 
valuation  by  the  return;  also  for  the  information  of  the 
plaintiff.  If  he  executes  the  writ  on  property,  and  does  not 
affix  such  a  value  as  would  charge  him  with  less  than  the 
plaintiff's  claim,  he  is  presumed  to  have  satisfied  himself 
that  he  had  sufficient,  and  he  is  chargeable  on  that  basis. 
To  allow  him  the  benefit  of  any  other  rule  would  be  to  permit 
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him  to  defraud  the  plaintiff  by  a  defective  return,  leading 
him  to  suppose  he  had  ample  security  for  his  debt,  and  then 
protect  himself  by  showing  that  he  had  not  performed  his 
duty.  The  writ  directs  him  to  attach  and  keep  so  much 
property  as  is  necessary  to  secure  the  demand,  and  if  he 
attaches  less  he  should  show  it  by  his  return,  or  he  will  be 
chargeable  for  the  deficit.  Any  other  rule  would  give  a 
dangerous  license  to  officers,  and  subject  an  attaching  cred- 
itor to  the  risk  of  a  fraud,  against  which  he  would  be  pow- 
erless to  guard. 

Sheriffs  have  extraordinary  powers  given  them  to  enable 
them  to  perform  their  duties.  When  these  are  faithfully 
and  honestly  performed  they  are  always  protected;  but  such 
powers  involve  corresponding  diligence  and  fidelity,  and  for 
any  breach  of  official  duty,  either  by  negligence  or  design, 
they  are  held  strictly  accountable.  The  protection  of  liti- 
gants and  the  officer  both  require  a  rigid  adherence  to  these 
reciprocal  obligations.  The  judgment  is,  therefore,  re- 
versed, and  the  cause  remanded  to  the  district  court,  with  a 
direction  to  enter  a  judgment  for  plaintiff  for  the  amount  of 
his  claim,  and  also  for  the  statutory  penalty  imposed  in 
such  cases. 

Opinion  of  Petition  fob  Eehearing. 
Cummins,  J.,  delivered  the  opinion  of  the  court  on  peti- 
tion for  rehearing,  MoBride,  C.  J.,  concurring. 

Bespondents  move  on  petition  for  a  rehearing  of  this 
cause  chiefly  upon  the  grounds : 

1.  Appellant  raised  and  argued  to  the  court  other  mat- 
ters of  alleged  error  on  the  part  of  the  court  below  than  the 
ruling  of  said  court  in  denying  plaintiff's  motion  for  judg- 
ment on  the  pleadings;  that  ''respondents  were  taken  by 
surprise,  there  being  no  statement  on  appeal,  or  bill  of  ex- 
ceptions, etc.,  that  any  matter  whatever  should  have  been 
argued  by  counsel,  or  considered  by  the  court,  except  said 
ruling  of  the  court  below  in  overruling  the  motion  for  judg- 
ment;" and, 

2.  **  Respondents  were  taken  by  surprise  that  evidence 
was  used  on  the  hearing  other  than  the  judgment  roll 
proper,"  etc. 


1 
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If  the  first  alleged  caaso  of  surprise  were  sufficient  upoa 
which  to  grant  a  motion  of  this  character,  there  is  scarcely 
a  case  argued  in  this  court  iipon  appeal  that  would  not  re- 
quire the  same  order.  It  would  certainly  be  a  strange  rule 
that  because  the  appellant  pursued  a  different  line  of  argu- 
ment in  this  court  from  that  pursued  in  the  court  below, 
therefore,  if  successful,  respondents  could  complain  of  being 
surprised,  and  for  that  reason  be  allowed  to  argue  their 
cause  again. 

It  is  very  seldom  that  precisely  the  same  argument  is 
twice  made  in  all  its  particulars,  especially  when  one  is 
made  during  the  progress  of  the  trial  at  "itisi  pritis,  when  it 
frequently  occurs  that  but  little  time  for  deliberation  and 
search  among  authorities  is  given.  Besides,  this  court  has 
but  little  to  do  with  the  particular  reasons  or  arguments 
upon  which  the  court  below  based  its  order  denying  the 
motion  for  judgment.  The  only  question  presented  to 
that  court  for  determination  was  the  motion  for  judgment, 
predicated  upon  the  assumed  sufficiency  of  the  complaint 
and  the  total  insufficiency  of  the  answer  in  law,  it  being 
claimed  by  the  appellant  that  it  did  not  even  shadow  forth 
a  defense.  This  motion  was  denied,  and  it  may  have  been 
primarily  upon  the  ground  that  the  property  attached  was 
exempt  from  forced  sale  on  execution,  and  that  the  sheriff 
had  the  right  to  release  such  property,  return  nulla  bona, 
and  take  upon  himself  to  prove  that  such  was  its  character, 
without  any  reference  to  the  fact  that  the  return  on  the  ex- 
ecution upon  which  reliance  is  placed  to  justify  the  release 
of  the  property  being  mentioned.  The  only  error  complained 
of  was  the  order  of  the  district  court  denying  this  motion, 
and  this  was  assigned  as  error  in  this  court.  Under  this 
assignment  of  error  it  certainly  was  competent  for  appel- 
lant's counsel  to  adduce  any  argument  their  ability  might 
suggest,  which  tended  to  show  that  the  denying  of  such 
motion  was  denying  to  their  client  a  legal  right;  and,  as  I 
have  already  remarked,  the  defendants  attempted  to  justify 
their  action  in  releasing  the  property  levied  on  under  the 
attachment,  on  the  ground  that  it  was  exempt  from  levy, 
and  so  returned  on  the  execution,  or  attempted  to.     Now, 
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as  the  sheriff  had  the  property  when  the  execation  was 
placed  in  his  hands,  and  having  already  returned  the  attach^ 
ment  into  this  court,  it  became  absolutely  necessary  for  him 
to  make  return  of  his  action  in  the  premises  on  the  execu- 
tion and  to  justify  by  that  return.  Hence,  this  return  be- 
came a  legitimate  object  of  attack  by  the  appellant,  and  of 
impeachment  if  not  sufficient  in  law  under  his  motion  for 
judgment  on  the  pleadings,  the  return  having  been  referred 
to  in  the  answer.  The  objection  to  the  sufficiency  of  the 
return  was  not  an  error  which  was  required  to  be  assigned 
in  order  that  the  complaining  party  might  take  advantage 
of  it. 

No  statement  on  appeal  was  necessary,  nor  any  other  bill 
of  exceptions  than  was  furnished  by  the  motion  and  the 
certificate  of  the  judge  that  it  was  denied  and  the  ruling 
excepted  to  at  the  time.  This,  as  already  observed,  was  the 
only  error  assigned,  and  the  only  one  passed  under  review 
by  this  court 

The  second  ground  of  complaint  is,  that  evidence  other 
than  the  judgment  roll  proper  was  used  on  the  hearing  in 
this  court.  As  was  stated  by  the  chief  justice  in  the  opinion 
of  the  court  delivered  in  this  case,  the  certificate  of  the 
judge  before  whom  the  trial  was  had,  that  certain  official 
records  were  read  on  the  argument  of  the  motion  in  the 
first  instance,  together  with  the  fact  that  the  same  records 
were  referred  to  in  the  answer  as  containing  a  more  full  and 
explicit  statement  of  the  facts  constituting  the  justification 
of  the  defendants,  were  sufficient  on  which  to  permit  ap- 
pellant to  use  these  records  on  the  hearing  of  the  motion  in 
the  court  below  and  on  appeal. 

As  no  issues  of  fact  were  desired  to  be  reviewed  by  the 
appellant,  there  was  no  necessity  of  a  motion  for  a  new 
trial  or  a  statement  of  evidence,  and  hence  none  was  made. 
The  language  of  the  answer  in  referring  to  these  records, 
after  reciting  a  certain  state  of  facts,  is  in  these  words:  ''As 
will  more  fully  appear  by  the  judgment  roll  on  file  in  said 
clerk's  office,  and  to  which  reference  is  hereby  made." 

It  is  also  said  that  the  action  was  virtually  for  a  false 
return,  and  therefore  the  defendants  were  surprised  that 
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counsel  should  have  insisted  on  the  liability  of  defendants 
on  the  ground  that  the  sheriff  failed  to  return  the  execution 
at  all,  or  at  least  within  the  time  required.  On  an  exam- 
ination of  the  complaint  it  will  readily  be  seen  that  the  action 
is  based  upon  the  liability  of  the  sheriff  for  not  making  the 
judgment  on  execution,  it  being  alleged  that  such  sheriff 
had  property  in  his  hands  at  the  time  he  received  the  exe- 
cution out  of  which  he  might  have  satisfied  the  same,  but 
that  he  failed  and  neglected  to  do  so.  Having  had  the 
property  in  his  possession  and  keeping  the  execution  be- 
yond the  time  in  which  to  make  his  return  fixes  his  liability 
to  the  judgment  creditor. 

It  is  also  complained  that  the  respondents  were  not  fur- 
nished with,  or  apprised  of  the  appellant's  points  upon 
which  he  would  rely  for  a  reversal  of  the  judgment,  until 
the  argument  was  commenced.  This  is  true;  but  while  it 
may  be  fault  in  the  practice,  it  is  nevertheless  permitted 
by  the  rules  of  the  court,  and  hence  is  no  ground  for  re- 
hearing. 

I  have  thus  carefully  examined  the  petition  for  rehearing, 
but  do  not  find  sufficient  in  it  to  warrant  this  court  in  grant- 
ing this  motion.  We  are  confirmed  in  the  opinion  that  we 
took  the  correct  view  of  the  case  in  the  argument  already 
made,  and  that  if  we  were  to  grant  another  argument  the  re- 
sult would  be  the  same. 

Petition  for  rehearing  denied. 


THE  PEOPLE,  Kespondents,  v.  DAVID  SLOPER  ET 

AL.,  Appellants. 

Technical  Defects. — ^The  initials  **U.  S."  occurring  in  the  title  of  an  action 
by  the  people,  is  a  technical  defect,  which  does  not  affect  the  substantial 
merits  of  the  cause,  and  hence  should  be  disregarded. 

Crimixal  Law — Counterfeiting  Gold  Dust.— Simply  passing  counterfeit 
gold  dust  is  not  an  offense  under  our  penal  code.  Tlie  uttering  nnist  be 
accompanied  with  the  knowledge  that  it  is  a  false  imitation,  and  it  must 
have  been  the  intention  of  the  utterer  to  defraud  the  person  recei>'ing  it. 

Undertaking. — The  general  rule  is  well  settled  that  an  undertaking  taken 
for  a  purpose  not  authorized  by  statute  is  void. 
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Idbm.— The  undertokiBg  need  not  set  out  the  offense  charged  with  the  same 
teohnioal  particularity  required  in  an  indictment,  but  it  will  be  sufficient 
if  the  offense  be  substantially  described. 

Idem.— If  a  recognizance  undertake  to  recite  a  speoifio  ohargei  a  charge 
must  be  recited  for  which  an  indictment  will  lie. 

ScRETiEs — LiABiLiTr. -Sureties  on  an  undertaking  for  the  appearance  of  a 
party  to  answer  to  a  criminal  charge  can  only  be  held  responsible  in  de- 
fault  of  the  appearance  of  the  principal,  in  the  event  an  indictment 
should  be  found  for  the  particular  offense  set  forth  in  the  undertaking. 

Parties — Joint  Contract. — ^All  parties  jointly  liable  on  a  contract  must  be 
maile  defendants  in  an  action  on  the  contract. 

Appeal  from  the  third  judicial  district,  Ada  county.  An 
action  to  recover  the  penalty  of  the  forfeited  recognizance 
of  the  defendants.  Judgment  by  default  was  entered  June 
2,  1866.  Defendants  appeal  from  this  judgment.  The 
material  portion  of  the  undertaking  reads  as  follows: 
**  Know  all  men  by  these  presents,  that  we,  James  Sloper, 
as  principal,  rtnd  David  Sloper  and  John  Stapleton  as  sure- 
ties, are  held  and  firmly  bound  unto  the  people  of  the 
United  States  in  the  territory  of  Idaho  in  the  sum  of  one 
hundred  dollars,  conditioned,"  etc.  The  three  parties 
above  named  sign  the  undertaking.  It  was  further  recited, 
that  "from  the  testimony  produced  it  was  deemed  by  the 
court  that  the  said  James  Sloper  was  guilty  of  the  offense 
of  passing  counterfeit  gold  dust,"  etc.  The  material  part 
of  the  complaint  reads  as  follows:  "Said  defendants  did, 
on  the  twenty-second  day  of  April,  1865,  make,  execute,  and 
deliver  their  certain  writing  obligatory  whereby  they  prom- 
ised to  pay  to  plaintiffs  the  sum  of  one  hundred  dollars, 
upon  the  conditions  therein  mentioned,  which  said  obliga- 
tion is  hereto  attached,  marked  exhibit  A,  and  made  a 
part  of  this  complaint.  And  the  said  plaintiffs  aver  that 
afterwards,  to  wit,  on  the  twenty-third  day  of  August,  the 
said  James  SJoper  was  indicted  by  the  grand  jury  impan- 
eled in  and  by  the  district  court  of  the  third  judicial  dis- 
trict of  Ada  county  in  said  territory  of  Idaho,  and  that 
after  the  presentment  of  said  indictment  in  said  court,  the 
said  James  Sloper  was  duly  called  and  came  not."  Where- 
upon it  is  averred  that  the  recognizance  was  declared  for* 
feited  by  the  court. 
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3.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

The  objection  that  the  plaintiffs  have  not  legal  capacity 
to  maintain  an  action  is  founded  upon  tbe  fact  that  the  ab- 
breviations "U.  8."  occur  in  the  title  of  the  cause,  namely, 
**  The  people  of  the  U.  S.  of  the  territory  of  Idaho."  We 
do  not  think  this  objection  well  taken.  The  abbreviations 
referred  to  are  constantly  used  in  statutes,  in  pleadings, 
and  in  almost  all  other  classes  of  instruniients  or  writings, 
and  have  a  known,  definite,  and  an  unmistakable  significa- 
tion.  They  are  constantly  referred  to  as  the  initial  letters  of 
the  term  *'  United  States,"  and  are  quite  as  frequently  used 
as  any  abbreviations  or  initial  letters  in  the  language.  By 
section  657  of  the  civil  practice  act,  such  abbreviations  as 
are  now  commonly  used  in  the  English  language  are  per- 
mitted to  be  used  in  all  proceedings  in  the  courts  of  justice 
in  this  territory. 

But  more  than  this.  It  is  at  most  merely  a  technical  ob- 
jection, which  does  not  affect  the  substantial  merits  of 
';  the  action.  Such  errors,  or  defects,  section  71  of  the  prac- 
\\CQ  act  declares  shall  be  disregarded  in  all  stages  of  the 
proceedings,  and,  further,  no  judgment  shall  be  reversed  or 
affected  by  such  error  or  defect.  The  defendants  were  not 
nor  could  they  be  misled  in  the  least  by  the  use  of  those 
initial  letters.  They  could  not  fail  to  understand  that  the 
people  of  the  United  States,  etc.,  were  plaintiffs,  and,  as 
ithey  have  capacity  to  sue,  are  the  proper  obligees  to  the  un- 
dertaking. This  objection  can  not  be  of  any  avail  to  the 
.appellants. 

The  second  error  assigned,  that  the  undertaking  was  not 
given  in  a  case  provided  by  statute,  contains  more  merit. 
The  recognizance  recites  that  ''whereas"  at  a  certain 
preliminary  examination  had  before  a  committing  magis- 
trate, one  James  Sloper,  one  of  the  obligors,  was  '*  deemed 
guilty  of  the  offense  of  passing  counterfeit  gold  dust,"  he 
was  therefore  required  to  give  security  for  his  appearance 
at  the  next  term  of  the  district  court  for  the  county.  This 
is  the  only  designation  of  an  offense  attempted  by  the  un- 
dertaking. 
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Simply  passing  coanterfeit  gold  dust  is  not  an  offense  un- 
der our  penal  code.  The  uttering  must  be  accompanied 
"with  the  knowledge  that  it  is  a  false  imitation  of  gold,  dust, 
and  it  must  further  have  been  the  intention  of  the  utterer 
to  defraud  the  person  receiving  it.  A  party  may  pass  coun- 
terfeit gold  dust  perfectly  consistent  with  an  honest  pur- 
pose, if  not  done  with  a  design  to  defraud.  When  a  pris- 
oner was  compelled  to  enter  into  a  recognizance  to  appear 
and  answer  to  a  charge  of  "playing  a  game  of  cards,"  the 
recognizance  was  held  defective  because  simply  "playing  at 
a  game  of  cards"  was  not  a  penal  offense.  (1  Archb.  Crim. 
PI.  and  Pr.  197.)  The  general  rule,  which  is  well  settled,  as 
stated  by  the  same  authority,  is  that  a  recognizance  taken  for 
a  purpose  not  authorized  by  statute  is  void.  (Id.  195.)  The 
undertaking  need  notset  out  the  offense  charged  with  thesame 
technical  particularity  required  in  an  indictment,  but  it  will 
be  sufficient  if  the  offense  be  substantiallv  described  that  it 
may  appear  what  charge  the  accused  is  held  to  answer.  If, 
however,  the  recognizance  undertake  to  recite  a  specific 
charge,  as  in  the  present  case,  a  charge  must  be  recited  for 
which  an  indictment  will  lie,  otherwise  the  recognizance  will 
be  void.  And  as  the  indictment  in  this  case  fails  to  recite  an 
offense  known  to  our  penal  code,  although  an  attempt  was 
made  to  do  so,  it  is  fatally  defective  in  this  respect,  and 
therefore  is  not  sufficient  upon  which  to  maintain  an  action. 

The  third  error  assigned,  that  the  complaint  does  not 
disclose  a  cause  of  action,  and  therefore  will  not  support 
a  judgment,  is  also  well  taken.  •  There  is  no  averment  for 
what  offense  the  accused  was  indicted,  but  simply  states 
that  he  was  indicted.  It  does  not  appear  by  averment,  or 
even  implication,  that  the  indictment  was  found  for  the  of- 
fense under  which  the  accused  was  held  to  appear  and  an- 
swer. This  was  necessary  to  render  the  sureties  liable  on 
their  undertaking.  They  could  only  be  held  responsible, 
in  default  of  his  appearance  in  the  event  an  indictment 
should  be  found  for  the  particular  offense  set  forth  in  their 
undertaking.  {Vide  The  People  v.  Fanny  Smith  et  al.^  3 
Cal.  271;  Ihe  People  v.  Hunter  and  Davis,  10  Id.  502.) 

There  is  another  defect  in  these  proceedings,  which  we 
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-will  notice  in  this  connection,  and  that  is,  the  recognizance 
sued  upon  is  joint,  and  not  joint  and  several;  hence,  aU  the 
parties  executing  this  instrument  ought  to  have  been  made 
defendants,  this  being  a  suit  for  a  breach  of  its  conditions. 
This  is  not  done.  One  of  the  parties  whose  name  appears 
in  the  body  of  the  instrument,  and  who  subscribed  to  the 
same,. is  not  made  a  defendant  in  this  action.  All  persons 
jointly  liable  on  a  contract  must  be  made  defendants  in  an 
action  on  the  contract.  (Vide  Tillinghast  &  Sherman's  PI. 
468,  469;  Bloomingdale  &  Co.  v.  Du  Bell  &  Co.^  aufe,  33;  Lotoe 
V.  Turner  ei  al.,  Id.  107.) 
Judgment  reversed. 


DAVID  HEEEON,  Eespondent,  v.  DANIEL  M.  JUET, 

Appellant. 

Continuance — Discretion. — An  application  for  a  continuance  is  one  ad- 
dressed to  the  sound  and  impartial  discretion  of  the  court,  which  should 
be  supported  by  all  the  facts  and  circumstances  appertaining  to  the  case* 

Appeal  from  the  third  judicial  district,  Ada  county. 

Sca7nker dt  Burmestei^  for  the  appellant: 

Although  the  granting  or  refusing  to  continue  a  cause  is 
said  to  rest  in  the  discretion  of  the  courts  that  discretion 
must  be  exercised  in  accordance  with  established  rulesi  and 
the  settled  course  of  the  court,  for  a  court  has  no  discretion* 
arj  power  in  opposition  to  the  settled  principles  of  law  and 
equity.  (Hilliard  on  New  Trials,  sees.  9,  10,  p.  9.)  Besides 
there  is  a  distinction  between  judicial  and  arbitrary  dis* 
cretion,  and  judicial  discretion  ought,  and  is,  always  ex- 
ercised in  such  a  manner  as  will  best  answer  the  ends  of 
justice.  (Hilliard  on  New  Trials,  sees.  12,  13,  p.  10;  5 
Wend.  114;  10  Id.  292;  18  Id.  634.) 

W.  A,  George,  for  the  respondent: 

The  court  committed  no  error  in  overruling  the  motion.  It 
was  a  matter  within  the  discretion  of  the  court,  and  the  rul- 
ing will  not  be  disturbed  by  this  court  unless  it  manifestly 


Aug.  1867.]  Hebron  v.  Jury.  165 

Opinion  of  the  Court — ^cBride,  C.  J. 


appears  that  the  court  below  was  guilty  of  a  gross  abuse  of 
discretion.  (Musgrove  y.  Perkins,  9  Cal.  211;  Pilot  Rock 
Creek  Caiicd  Co.  v.  Chapman,  11  Id.  161;  Griffin  v.  Pol- 
hemus  et  al.,  20  Id.  180.) 

McBride,  C.  J.,  delivered  the  opinion  of  the  court,  Cuac- 
KINS,  J.,  concurring. 

This  cause  was  tried  in  the  district  court,  and  judgment 
rendered  for  the  plaintiff.  Before  going  into  the  trial,  the 
defendant  filed  his  motion  for  a  continuance  on  the  ground 
of  the  absence  of  material  testimony,  supporting  the  motion 
by  his  affidavit  setting  forth  the  grounds,  and  it  having  been 
overruled  the  plaintiff  took  exceptions  thereto.  After  the 
trial  the  plaintiff  moved  for  a  new  trial,  and  upon  this  mo- 
tion used  the  same  affidavit  as  in  the  former  one,  alleging 
error  in  the  first  ruling;  and  it  having  been  overruled,  plaint- 
iff took  his  exception  and  brings  the  case  into  this  court, 
and  assigns  as  error: 

1.  That  the  court  below  erred  in  refusing  to  grant  the  con- 
tinuance asked  for. 

2.  That  the  court  below  erred  in  denying  the  motion  for  a 
new  trial. 

The  case  is  one  of  considerable  importance  in  practice, 
and  we  desire  to  settle  the  point  upon  its  merits.  An  ap- 
plication for  a  continuance  is  one  addressed  to  the  dis- 
cretion of  the  conrt  before  which  it  is  made.  By  this  it  is 
not  meant  an  arbitrary  discretion,  controlled  by  caprice  or 
whim,  but  a  sound  and  impartial  discretion,  which  should 
be  supported  by  all  the  facts  and  circumstances  appertaining 
to  the  case.  It  belongs  to  that  class  of  applications  which 
can  not  in  the  nature  of  things,  be  defined  with  such  ac- 
curacy and  certainty  as  is  attainable  in  other  cases;  and 
hence,  while  there  is  some  approximation  to  rules  in  matters 
of  discretion,  it  is  only  an  approximation,  and  nothing  more; 
and  hence,  courts  of  review  have  uniformly  refused  to  dis- 
turb a  ruling  on  such  questions  unless  it  is  shown  that  the 
discretion  was  abused  and  the  ruling  arbitrary. 

In  this  case  the  affidavit  is  in  the  usual  form,  and  if  there 
was  nothing  in  the  circumstances  surrounding  the  whole 
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case  to  rebut  the  showing,  it  is  presamed  the  application 
uamed  would  have  been  granted.  "We  think,  however,  that 
the  affidavit,  while  sufficiently  broad  in  its  affirmations  to 
entitle  it  to  be  regarded  favorably,  was  nevertheless  weak 
in  some  of  its  particulars.  It  states  that  the  defendant 
could  not  proceed  to  trial  on  account  of  the  absence  of  Rob- 
inson; states  the  materiality  of  his  testimony,  and  that  the 
defendant  expects  to  be  able  by  the  next  term  to  obtain  it. 
While  this  is  all  uncontroverted,  and  would  seem  to  author- 
ize a  continuance,  its  form  is  much  weakened  by  the  admit- 
ted fact  that  the  absent  witness  is  in  the  Atlantic  states 
somewhere;  that  although  he  has  been  written  to^frequently 
at  his  supposititious  residence,  no  response  has  ever  been 
received,  and  that  nothing  like  positive  information  of  his 
whereabouts  exists.  To  say,  under  such  circumstances, 
that  there  was  any  reasonable  probability  of  obtaining  his 
testimony  by  another  term  would  be  trusting  greatly  to 
chance,  and  if  a  party's  conscience,  under  these  facts,  were 
sufficiently  elastic  to  swear  to  his  expectations,  it  would 
only  furnish  an  additional  reason  for  scrutinizing  the  affi- 
davit with  greater  vigilance.  It  is  for  the  reason  that  an 
affidavit  may  comply  formally  with  all  the  requirements  of 
the  statute,  and  yet  when  all  the  facts  known  to  the  judge 
are  considered  with  it  no  proper  showing  is  made,  that  a 
judge  may  still  overrule  it  in  the  exercise  of  a  sound  discre- 
tion. If  it  were  a  matter  of  right,  whenever  an  applicant 
brought  himself  within  the  rule  by  the  terms  of  his  affidavit, 
the  court  would  be  bound  to  grant  his  application.  But  it 
is  a  matter  of  sound  discretion;  the  judge  may  and  should 
consider  not  only  the  affidavit,  but  the  whole  case,  and  with 
a  view  to  substantial  justice,  grant  or  deny  the  motion.  No 
more  delicate  or  responsible  duty  devolves  upon  judges  than 
this,  and  their  decisions  are  sustained,  unless  it  appear  that 
they  are  harsh  and  arbitrary. 

I  see  nothing  in  this  case  to  show  that  the  denial  was  not 
in  the  exercise  of  a  sound  and  wise  discretion.  As  the 
errors  assigned  rest  on  this  one  point,  the  above  is  sufficient 
to  dispose  of  the  case. 

Judgment  affirmed. 
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THE  PEOPLE,  Eespondents,  i;.  J.  D.  COZAD,  Appel- 
lant. 

CaiMTKAL  Law — ^Verdict — Judgment. — On  an  indictment  for  an  aasault 
with  intent  to  commit  murder,  when  any  less  grade  of  offense  is  found 
by  the  jury,  the  verdict  must  show  the  character  of  the  offense  so  found, 
and  the  judgment  must  not  exceed  that  warranted  by  the  verdict. 

Appeal  from  the  second  gadicial  district,  Boise  county. 

H.  L.  Preston,  for  the  appellant: 

The  verdict  of  the  jury  found  the  defendant  guilty  of 
an  assault  only,  and  recommended  to  the  clemency  of  the 
court.  That  the  maximum  of  imprisonment  allowed  to  said 
offense  was  six  months  in  the  county  jail  (Stats.,  sec.  46,  p. 
444),  whereas  the  court  below  inflicted  by  its  judgment  one 
year's  imprisonment  in  the  penitentiary. 

J,  J.  May,  district  atlomey,  for  the  respondents. 

McBrede,  0.  J.,  delivered  the  opinion  of  the  court,  Cum- 
mins, J.,  concurring. 

This  is  an  appeal  from  the  judgment  of  the  district  court 
of  Boise  county,  sentencing  the  defendant  to  confinement 
in  the  temtorial  prison  for  one  year.  The  defendant  was 
indicted  for  the  crime  of  an  assault  with  an  intent  to  com- 
mit murder  by  shooting  one  Thomas  Foya  The  defendant 
was  tried,  and  a  verdict  of  ''guilty  of  assault  only'*  re- 
turned by  the  jury.  The  court  received  the  verdict,  and 
thereupon  sentenced  the  defendant  as  above.  Exception 
was  taken  to  this  sentence,  and  no  other  facts  connected 
with  the  case  appear  of  record.  In  the  absence  of  any 
statement  or  record  of  the  proceedings  beyond  these,  the 
case  must  be  disposed  of  upon  what  appears.  The  pre- 
sumption is  that  the  jury  were  instructed,  that  if  they  found 
the  defendant  guilty  of  any  less  offense,  necessarily  included 
in  the  commission  of  the  crime  charged  in  the  indictment, 
they  might  return  him  guilty  of  such  offense.  The  fact 
that  the  jury  did  find  him  guilty  of  a  lesser  offense,  and  that 
the  court  received  the  verdict,  presupposes  such  an  in- 
struction. 
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It  is  but  fair  to  assume  that  the  facts  proven  on  the  trial 
-were  of  a  character  to  show  that  the  assault  was  of  a  char- 
acter to  constitute  it  a  felony,  viz.,  by  the  use  of  a  deadly 
weapon.  But  neither  the  instructions  nor  the  facts  are  of 
record,  and  the  case  standing  h^re  unsupported  by  the 
proofs  upon  which  no  doubt  proceedings  were  based  in  the 
court  below,  must  be  decided  from  the  record. 

On  an  indictment  for  an  assault  with  intent  to  commit 
murder,  when  any  less  grade  of  the  offense  is  found  by  the 
jury,  the  verdict  must  show  the  whole  character  of  the 
offense  found.  Such  is  the  ruling  in  California,  though 
upon  what  principle  a  jury  are  called  upon  to  find  all  the 
facts  required  in  tiu  indictment  in  their  verdict  does  not  ap- 
pear from  those  decisions.  But  we  defer  to  these  authori- 
ties as  settling  the  rule.  The  indictment  charged  the  de- 
fendant with  an  assault  with  intent  to  commit  murder  by 
shooting  Thomas  Foye.  The  jury  find  him  guilty  of  the 
assault  charged,  but  as  the  verdict  does  not  show  that  the 
assault  was  with  a  deadly  weapon,  etc.,  the  court  below  had 
no  right  to  assume  that  they  had  so  found,  and  pass  sen- 
tence on  that  basis,  whatever  the  facts  may  have  been. 
The  case  of  the  People  v.  Vanardf  6  Cal.  562,  People  v.  Wil- 
son, 9  Id.  260,  are  adjudications  directly  on  the  point.  The 
doctrine  of  these  cases  clearly  shows  that  the  court  erred  in 
passing  sentence  on  defendant  as  for  felony.  He  should 
have  been  sentenced  for  a  misdemeanor  only. 

The  order  will  be  that  the  sentence  of  the  court  below 
be  set  aside  and  the  case  remanded,  with  an  order  to  the 
court  to  affix  the  punishment  in  accordance  with  the  pro- 
visions of  section  46  of  the  act  concerning  crimes  and  pun- 
ishments. 

Judgment  reversed. 


8.  D.  CADT,  Eespondent,  v.  S.  P.  SCANIKEK, 

Appellant. 

Damages  on  Appeal. — Affidavits  can  not  be  read  in  support  of  a  motion  for 

damages  for  failure  to  prosecute  an  appeal. 
Idem. — There  is  no  question  of  the  right  of  this  court  to  allow  damages  in 

cases  when  appeals  have  been  taken  merely  for  delay,  and  no  transcript 

ever  called  for. 
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Appeal  from  the  third  judicial  district,  Ada  county.  The 
facts  appear  in  the  opinion  of  the  cou):t. 

Curlta  dk  Oeorge  for  the  motion.  The  only  authorities 
referred  to  were  the  statutes,  sec.  293,  p.  142,  and  BvxMey  & 
Morris  V.  Stebbins,  2  Cal.  149. 

T,  Burmester,  opposing  the  motion,  cited  Osborn  v.  Hen- 
drickson,  6  Cal.  175. 

Cummins,  J.,  delivered  the  opinion  of  the  court, MgBride, 
C.  J.,  concurring. 

On  motion  of  respondent,  based  upon  the  certificate  of  the 
clerk  of  the  court  below,  this  cause  was  placed  on  the  cal- 
endar in  the  early  part  of  this  term.  The  certificate  of  the 
clerk  referred  to  shows  that  *' judgment  and  decree  of  fore- 
closure and  sale  of  mortgaged  premises"  was  rendered  by 
the  district  court  on  the  seventeenth  of  May,  1867,  the  judg- 
ment and  costs  amounting  to  the  sum  of  six  hundred  and 
thirty-one  dollars  and  thirty-seven  cents.  On  the  twenty- 
ninth  of  May,  the  defendant  filed  a  notice  of  appeal  and 
an  appeal  bond,  and  duly  served  the  notice  on  the  re- 
spondent. The  certificate  further  shows  that  no  transcript 
has  been  called  for  or  furnished  to  any  one.  On  the  third 
of  August,  1867,  the  appellant  paid  off  the  judgment  and  the 
respondent  entered  satisfaction  thereof  on  the  clerk's  docket. 

Upon  this  state  of  facts,  the  respondent  moves  for  ten 
per  cent,  damages  for  failure  to  prosecute  the  appeal,  ac- 
companying his  motion  with  an  affidavit  to  the  effect  that 
the  appellant  told  the  affiant  he  did  not  intend  that  the  case 
should  ever  be^  taken  to  the  supreme  court,  but  that  he  sim- 
ply wanted  time,  etc.  Appellant  objects  to  the  filing  of  this 
afiidavit.  The  objection  to  the  filing  of  the  affidavit  will  be 
sustained.  To  permit  the  practice  contended  for  by  the  re- 
spondent would  be  in  effect  to  allow  questions  of  fact  in  the 
first  instance  to  be  inquired  into  in  this  court.  This  can 
not  be  done. 

There  is  no  question  of  our  right  to  allow  damages  in 
cases  of  this  character,  under  section  293  of  the  civil  prac- 
tice act.     Parties  have  no  right  to  call  in  aid  the  forms  of 
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law  under  the  right  to  appeal  to  a  superior  court  simply  for 
the  purpose  of  delaying  the  judgment  creditor  in  the  receipt 
of  his  money  on  his  judgment.  The  right  of  appeal  was 
given  for  an  entirely  different  purpose.  The  fact  that  this 
judgment  was  paid  off  and  no  transcript  ever  called  for  by 
the  appellant,  is  prima  facie  evidence  of  his  intention  mere- 
ly to  delay  the  execution  of  such  judgment.  But  as  the  im- 
position of  damages  in  cases  on  appeal  is  a  proper  subject 
for  regulation  by  rule,  and  no  rule  of  court  having  yet  been 
established,  we  will  for  that  reason  deny  the  motion  for 
damages.  It  might  be  deemed  a  hardship  to  inflict  dam- 
ages in  any  particular  case  in  the  absence  of  a  rule  on  that 
subject. 

Motion  for  damages  denied,  and  appeal  dismissed  with 
costs. 


CHEISTOPHER  GIESKIE,  Respondent,  v.  CHARLES 

A.  LAWRENCE  Appellant. 

The  same  order  was  made  in  this  case  as  in  that  of  Cody  v. 
Scaniker,  the  motion  being  based  upon  a  similar  state  of 
facts,  except  the  judgment  in  this  case  had  not  been  satisfied. 


A.   HAAS,  Appellant,  v.  MISNER   &  LAMKIN,  Re- 
spondents. 

Revenue  Law — ^Tax — Debt. — A  tax  levied  or  authorized  by  the  territorial 
legislature,  is  a  debt  within  the  meaning  of  the  act  of  congress  author- 
izing the  issue  of  legal  tender  treasury  notes. 

Statute. — A  territorial  statute  requiring  the  payment  of  taxes  in  any  other 
than  lawful  money,  at  par,  is  void  as  being  in  conflict  with  the  act  of 
congress,  of  February  25,  1862. 

Appeal  from  the  third  judicial  district,  Ada  county. 

Curtis  dt  George,  for  the  appellants : 

It  is  evident  from  the  reading  of  the  act  of  congress,  of 
February  25,  1862,  that  congress  did  not  regard  debts  and 
taxes  as  one  and  the  same  thing,  or  as  consisting  of  the 
same  kind  or  character  of  demand,  liability,  or  obligation, 
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from  the  manner  in  which  the  two  terms  are  used  in  that 
act,  and  we  contend  that  the  words  ''all  debts,  public  or 
private,"  as  contained  in  said  act,  were  Tiot  only  not  in- 
tended by  congress  to  include  state  or  territorial  taxes,  but 
that  by  no  legitimate  construction  of  the  terms  themselres, 
and  of  their  ordinary  purport  and  meaning,  can  the  word 
*'  debt"  be  understood  or  construed  to  mean  taxes.  {Perry 
V.  fVaslibum,  20  Cal.  318.)  Debts,  whether  public  or 
private,  and  the  obligation  to  pay  taxes,  have  but  few  feat- 
ures in  common.  About  the  only  one  is  to  pay,  perform  or 
discharge,  and  that  in  the  manner  prescribed,  whether  by 
the  terms  of  the  contract,  in  case  of  debt,  or  by  require- 
ment of  statute  in  case  of  taxes.  There  can  be  no  debt,  as 
we  understand  it,  in  the  absence  of  a  contract,  either  ex- 
press or  implied. 

Seth  Wddf/,  for  the  respondents : 

Is  the  law  enacted  by  the  legislature  of  this  territory, 
requiring  all  taxes  due  the  territory  to  be  paid  in  gold  coin 
or  its  equivalent,  in  conflict  with  the  act  of  congress  of 
February  25,  1862  ?  If  so,  then  it  is  invalid  and  of  no 
force  or  effect  whatever.  If  there  is  such  a  conflict  the  law 
of  congress  must  stand,  and  the  territorial  law  must  fall. 
{McCulloch  V.  State  of  Maryland,  4  Pet.  492.)  The  law  of  the 
territory  in  question  conflicts  with  the  law  of  congress,  in 
that  it  seeks  to  enforce  the  payment  of  debts  (taxes)  in  a 
different  currency  or  money  from  that  which  is  expressly 
made  lawful  by  the  supreme  law  of  the  land.  The  only 
question  that  arises  in  this  case  is  whether  the  tax  due  a 
state  or  territory  from  its  citizens  are  debts  within  the 
meaning  of  said  act  of  congress.  What  is  the  definition  of 
the  word  debt?  In  its  most  enlarged  sense,  it  means  any 
kind  of  just  demand.  (Bouv.  Diet.)  It  also  includes  ob- 
ligation, liability.  Thus  it  will  be  seen  that  the  word  debt 
means  obligation,  liability.  A  debt,  obligation,  or  liability 
may  be  incurred  by  express  contract;,  or  by  implication  and 
operation  of  law.  A  tax  is  an  obligation  or  debt,  raised  by 
implication  and  operation  of  law.  The  payment  of  a  tax 
may  be  enforced  in  the  same  manner  as  any  ordinary  liabil- 
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ity  by  action  of  debt.  Is  there  any  question,  then,  that 
taxes  due  the  state  from  its  citizens  do  not  fall  within  these 
definitions?  A  tax  has  been  adjudicated  to  mean  a  debt 
due  from  the  property-holder  to  the  state,  in  two  instances 
from  the  very  same  bench  (California)  which  has  more  re- 
cently decided  otherwise.  (People  v.  Seymour  etal.y  16  Cal. 
332;  Moore  v.  Patch,  12  Id.  265.) 

Cummins,  J.,  delivered  the  opinion  of  the  court,  Kelly,  J., 
concurring,  McBride,  C.  J.,  dissenting. 

This  action  was  instituted  by  the  assessor  of  Ada  county 
in  the  court  below  for  the  purpose  of  enforcing  the  pay- 
ment of  the  taxes  levied  for  county,  territorial  and  other 
purposes,  assessed  by  the  plaintiff  against  the  defendants, 
who  were  residents  and  property-holders  of  said  county. 
Payment  was  demanded  at  the  time  of  making  the  assess- 
ment, in  gold  and  silver  coin,  or  their  equivalent  in  gold 
dust,  or  in  bullion,  or  in  legal  tender  treasury  notes  at  two 
per  centum  above  their  San  Francisco  market  quotations, 
which  was  following  the  letter  of  the  statute  as  enacted  at 
the  third  session  of  the  legislature. 

There  was  also  the  further  question  submitted  to  the 
court  below  as  to  whether  permanent  and  substantial  im- 
provements upon  Iknds  were  to  be  considered  for  the  pur- 
pose of  taxation  as  real  estate.  This  was  answered  in  the 
affirmative,  but  is  not  now  complained  of  as  error,  the  only 
error  assigned  being,  Are  the  legal  tender  notes  issued  in 
pursuance  to  the  act  of  congress,  dated  February  25,  1862, 
a  legal  tender  for  the  payment  of  taxes,  notwithstanding  an 
act  of  the  territorial  legislature  requiring  them  to  be  paid 
as  above  stated  ? 

This  is  a  question  of  an  important  and  grave  character. 
It  is  one  upon  which  the  highest  tribunals  of  some  of  our 
sister  states  and  territories,  and  upon  which  some  of  the 
ablest  jurists  of  our  country  have  arrived  at  opposite  con- 
elusions.  The  answer  to  this  inquiry  must,  no  matter  what 
it  may  be,  directly  affect  every  interest  of  the  community. 
Hence,  I  approach  its  investigation  with  a  due  sense  of  the 
difficulties  to  be  encountered,  and  the  responsibilities  to  be 
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met.  Another  great  embarrassment  met  with  at  every  step 
of  this  investigation  is  the  great  dearth  of  authorities. 

The  constitutionality  of  the  act  of  congress  authorizing 
the  issuance  of  these  notes  and  making  them  a  "  legal  tender 
in  the  payment  of  all  debts,  public  and  private/*  has  been 
affirmed  by  too  many  of  the  tribunals  of  last  resort  in  many 
of  the  states  of  this  Union  to  be  now  considered  an  open 
question;  and,  in  fact,  I  do  not  understand  that  it  was  seri- 
ously called  in  question  by  any  of  the  counsel  who  appeared 
in  the  case  at  bar.  The  validity  of  the  act  itself,  then,  be* 
ing  beyond  cavil,  it  remains  only  to  determine  whether  the 
term  *' taxes,"  as  used  in  our  statutes,  is  comprehended 
within  its  terms  when  it  is  said  that  the  notes  issued  in  pur- 
suance of  the  provisions  of  that  act  shall  be  a  legal  tender 
for  all  ''debts,  public  and  private."  The  act  itself  contains 
an  enumeration  of  all  the  debts  or  obligations  which  are  ex* 
cepted  from  liability  of  payment  by  these  notes.  This 
enumeration  excludes  taxes,  internal  duties,  excises,  debts 
and  demands  due  the  general  government,  and  includes 
duties  on  imports  and  the  money  to  be  raised  with  which 
to  pay  the  interest  upon  bonds  and  notes,  which  shall  be 
paid  in  coin;  then  follows  the  clause  that  these  notes  ''shall 
also  be  lawful  money  and  a  legal  tender  in  payment  of  all 
debts,  public  and  private,  within  the  United  States." 

Of  course  this  last  quotation  is  the  controlling  clause  in 
all  cases  of  a  character  similar  to  the  one  now  under  exam- 
ination. If  it  were  admitted  that  taxes  were  debts  in  the 
common  legal  acceptation  of  the  term,  there  would  be  but 
little  difficulty  in  arriving  at  a  correct  conclusion.  For  all 
debts  of  whatever  character  are  comprehended,  except  those 
specially  excepted,  and  this  is  the  paramount  law  of  the 
land.  That  all  laws  of  a  state  or  territory  are  null  and  void 
which  contravene,  in  any  manner,  either  by  engrafting  lim- 
itations on  or  exceptions  to  the  provisions,  of  an  act  of  con* 
gress  valid  under  the  federal  constitution,  has  been  defini* 
tively  settled  by  a  course  of  judicial  decision  both  by  the 
courts  of  deimier  ve8(yii,  in  many  of  the  states  and  by  the 
supreme  tribunal  of  the  union,  and  that,  too,  by  argument 
unanswerable.    In  the  great  case  of  McCulloch  v.  State  of 
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Maryland,  this  was  one  of  the  poiuts  expressly  raised  and 
discussed  with  great  force  and  learning  by  the  justly  cele- 
brated jurist,  Chief  Justice  Marshall,  and  the  opinion  ren- 
dered by  him  was  unanimously  concurred  in  by  the  full 
bench. 

Upon  this^  then,  there  can  be  no  question  that  if  any  act 
of  the  territorial  legislature  contravenes,  or  is  in  opposition 
to  any  provision  of  an  act  of  the  federal  legislature,  which 
itself  is  not  obnoxious  to  any  provision  or  clause  of  the  na- 
tional constitution,  or,  in  other  words,  is  rightfully  within 
the  power  of  congress  to  pass,  then  such  act  of  the  local 
legislature  must  yield,  must  be  declared  void  and  inopera- 
tive. Are,  then,  the  acts  of  the  legislature  of  this  territory 
which  require  taxes  to  be  paid  in  gold  coin,  or  its  eqivalent, 
in  conflict  with  this  act  of  congress?  Do  these  acts  in  any 
manner  militate  against  the  provisions  of  that  act?  Ai-e 
taxes,  as  understood  by  our  laws,  a  "debt,  public  or  pri- 
vate," within  the  meaning  of  either  of  these  terms  as  used 
in  the  act  of  congress? 

It  has  frequently  been  said,  in  considering  this  subject, 
that  congress  itself  has  recognized  distinction  between  the 
terms  "taxes"  and  "debt."  This  is  argued  from  the  fact 
that  in  the  enumeration  both  terms  occur.  And  unless  there 
was  a  distinction  made  in  the  import  of  these  terms,  the 
law^makers  would  be  chargeable  with  making  a  useless  repe- 
tition. This  argument  savors  more  of  assumption  than  of 
logical  deduction  from  the  language  of  the  act.  It  is  quite 
true  that  there  are  scarcely  any  two  words  in  the  language 
that  have  precisely  the  same  shade  of  meaning  or  significa- 
tion in  all  their  uses  or  combinations.  Much  more  is  this 
true  of  these  terms.  The  term  "tax"  may  and  does  not  in 
every  sense  or  connection  comprehend  all  the  shades  of 
meaning  conveyed  by  the  word  "  debt,"  but  the  latter  may, 
and  often  does,  in  all  correctness,  include  or  convey  the 
same  idea  we  wish  to  express  by  the  former,  in  at  least  its 
less  technical  sense,  and  many  times  much  more.  Hence, 
in  this  connection  the  word  debt — and  it  certainly  compre- 
hends within  its  meaning  all  that  is  conveyed  by  the  word 
"demand"  used  in  the  same  connection — may  include  strictly 
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all  tbat  is  understood  by  the  term  "tax,"  and  yet  having  a 
more  extensive  signification,  or  applying  more  usually  to  a 
different  class  of  obligations,  its  use  in  the  same  Hentence 
with  the  word  **tax"  is  perfectly  consistent  with  every  rule 
of  good  composition.  Therefore,  I  do  not  think  a  liberal 
interpretation  of  the  language  will  warrant  the  conclusion 
often  contended  for,  nor  yet  militate  against  an  affirmative 
answer  to  the  questions  above  propounded.  The  clause 
wherein  the  terms  "taxes'*  and  "debts*'  occur  has  reference 
solely  to  all  those  obligations  and  demands  due  the  United 
States,  and  has  no  reference  to  or  direct  connection  with 
the  legal  tender  clause,  and  hence  can  not,  as  I  deem  it, 
have  any  particular  bearing  or  influence  upon  the  meaning 
of  the  term  "debts,"  as  it  occurs  subsequently.  But,  be 
this  as  it  may,  this  question  must,  after  all,  be  determined 
by  the  true  meaning  of  the  words  "debts,  public  or  pri- 
vate," as  used  in  that  act;  and  we  are  only  permitted  to  go 
to  the  context  in  cases  of  doubtful  construction. 

It  was  ably  argued  by  the  counsel  for  the  plaintiff  that  a 
tax  was  not  a  debt  as  understood  by«t;he  legal  acceptation 
of  this  term;  that  a  tax  is  simply  an  obligation,  a  due  or 
contribution  levied  upon  the  citizen  or  upon  property  for 
the  purpose  of  raising  the  means  necessary  to  carry  on  the 
political  functions  of  the  territorial  organization;  that  it 
in  no  sense  partakes  of  the  nature  of  a  debt,  which  is  an 
obligation  arising  upon  contract  only,  either  express  or  im^ 
plied.  And  in  support  of  this  position  I  am  cited  to  the 
case  of  Perry  v.  Washburn,  20  Oal.  318.  It  is  true  that  the 
court  in  that  case  did  so  decide.  And  while  I  entertain  the 
highest  appreciation  and  respect  for  the  learned  judges  who 
compose  that  tribunal,  I  must  dissent  from  the  conclusions 
arrived  at  in  that  case  as  not  being  justified  by  sound  pria* 
ciples  of  law.  It  is  there  said  a  tax  is  not  a  debt  within 
the  meaning  of  the  act  of  congress  making  treasury  notes 
lawful  money.  It  is  also  said  "  a  tax  is  a  charge  upon  per- 
sons or  property  to  raise  money  for  public  purposes."  The 
reasons  then  offered  for  the  correctness  of  this  statement 
are  that  a  "tax  is  not  founded  upon  contract;  it  does  not 
establish  the  relation  of  debtor  and  creditor  between  the 
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taxpayer  and  the  state;  it  does  Dot  draw  interest;  it  is  not 
the  subject  of  attachment;  and  it  is  not  liable  to  set-oflf." 

Now,  I  submit  in  all  candor  that  not  one  of  these  prop- 
ositions or  reasons,  except  the  second  which  speaks  of  the 
relation  of  debtor  and  creditor,  is  a  constituent  part  of  a 
contract  upon  which  to  found  a  debt  in  its  most  technical 
sense.  It  is  not  essential  to  the  validity  of  a  contract  that 
there  should  be  a  statutory  provision  making  the  indebted* 
ness  arising  thereon  subject  to  attachment,  to  set-off,  or 
that  it  should  draw  interest.  It  is  true  that  all  or  nearlv  all 
debts  arising  upon  contracts  entered  into  between  individu- 
als, firms  or  corporations,  under  our  laws,  are  liable  to  be 
a£fected  by  these  incidents,  but  this  does  not  alter,  changCi 
or  in  the  least  affect  the  constituent  elements  of  a  contract 
as  such.  A  state  or  territory  can  not  be  impleaded  in  a 
suit  upon  her  indebtedness  without  express  permission  of 
law,  and  yet  these  obligations  are  none  the  less  a  debt.  It 
is  further  stated  that  a  tax  owes  its  existence  to  the  action 
of  the  legislative  power,  and  does  not  depend  for  its  valid- 
ity or  enforcement  lypon  the  individual  assent  of  the  tax- 
payer. Most  certainly  his  assent  to  this  imposition  or  levy 
can  as  fairly  and  fully  be  presumed  or  implied  on  his  en- 
tering into  the  community  as  one  of  its  members,  as  his 
promise  to  pay  the  reasonable  value  of  articles  taken  by 
him  from  the  merchant's  counter,  when  not  a  word  is  ut- 
tered about  their  price  or  about  payment.  When  an  indi- 
vidual enters  a  state  or  other  organized  government,  he  im- 
pliedly, at  least,  agrees  to  contribute  his  mite  towards 
sharing  its  burdens  and  protecting  its  interests  and  organi- 
zation. 

Say  the  court  of  appeals  of  New  York:  "  Money  is  prop- 
erty; taxation  takes  it  for  public  use,  and  the  taxpayer  re- 
ceives, or  is  supposed  to  receive,  his  just  compensation  in 
the  protection  which  the  government  affords  to  his  life, 
liberty,  and  property,  and  in  the  increase  in  value  of  his 
possessions  by  the  use  which  the  government  makes  of  the 
money  raised  by  taxation."  {People  v.  Mayor  etc.,  4.  N.  T. 
419.) 

Hence  the  argument  of  that  court  (the  supreme  court  of 
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Gaiifornia)  does  not  necessarily  or  logically  conduct  us  to 
the  conclusions  drawn  by  it.  The  remainder  of  the  deci- 
sion upon  this  point  merely  assumes  the  argument  or  the 
proposition  by  saying  that  the  term  **  tax,"  as  used  in  stat- 
utes, is  used  in  its  legal  and  technical  sense,  and  not  in  its 
more  comprehensive  and  usual  meaning. 

The  definition  of  the  term  debt,  as  given  by  Bouvier,  '*  is 
a  sum  of  money  due  by  express  and  certain  agreement." 
In  this  sense  it  could  only  arise  upon  contract,  but  it  is  not, 
by  any  means,  used  in  this  sense  by  statutes  in  all  cases. 
I  would  further  remark  that  this  is  its  technical  legal  mean- 
ing. But,  continues  the  same  author,  ''in  a  less  technical 
sense,  as  in  the  '  act  to  regulate  arbitrations  and  proceed- 
ings in  courts  of  justice,*  in  Pennsylvania,  it  means  any 
claim  for  money,*'  notwithstanding  the  supreme  court  of 
California  say  that  when  used  in  statutes  it  is  with  refer- 
ence to  its  more  technical  meaning.  ' '  Again, "  says  Bouvier, 
"  it  means  any  claim  for  money.  But  in  a  still  more  en- 
larged sense,  it  denotes  any  kind  of  a  just  demand.*'  Web- 
ster says,  in  defining  this  term,  that  it  is  ''that  which  is 
due  from  one  person  to  another,  whether  money,  goods  or 
services;  that  which  one  person  is  bound  to  pay  or  perform 
to  another." 

Certainly  these  definitions  are  broad  enough  to  compre- 
hend the  purpose  and  object  of  congress  when  they  used 
the  term,  and  that,  too,  without  using  it  in  its  popular  and 
most  comprehensive  meaning.  Hence,  I  can  not  assent  to 
the  views  of  the  court  in  the  case  of  Peny  v.  Washburn. 
The  object  of  taxation,  as  agreed  by  all,  is  to  raise  money 
to  defray  the  necessary  expenses  of  carrying  on  the  ter- 
ritorial or  state  government,  to  lubricate  the  machinery  of 
government,  if  the  expression  may  be  allowed.  Money,  as 
understood  in  this  connection,  has  reference  to  the  legal 
currency  of  the  country.  If,  then,  the  object  of  taxation  is 
to  raise  money  only,  that  is,  that  medium  of  exchange 
which  is  by  law  made  legal  currency,  then  it  follows  that 
the  legislature  can  not  exact  or  require  the  payment  of  any- 
thing else.  It  is  oftein  asserted  that  the  states,  and  the  ter- 
ritories as  well,  are  supreme  in  matters  pertaining  to  their 
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revenae  system;  otherwise  it  would  be  in  the  power  of  con- 
gress to  impose  such  burdens  or  limitations  in  this  respect 
as  would  most  effectually  destroy  the  state  organization; 
that  the  revenue  system  is  one  of  their  most  vital  and  im- 
portant interests.  This  is  all  granted  so  far  as  the  states 
are  concerned,  and  for  the  purposes  of  the  argument  may 
be  applied  to  the  territories  also.  And  yet  it  does  not 
necessarily  follow  that  they  may  prescribe  or  require  the 
payment  of  taxes  in  anything  they  may  deem  proper,  other 
than  lawful  money.  A  state  may  levy  and  collect  taxes  on 
any  property  or  persons  within  her  limits  and  subject  to  her 
jurisdiction  and  control.  But  this  right,  over  which  con- 
gress does  not  claim  to  exercise  any  authority  unless  it  be 
incidentally,  is  simply  the  power  to  levy  and  collect  taxes, 
and,  as  before  observed,  has  no  reference  to  the  means  by 
which  this  obligation  or  due,  when  ascertained,  shall  be 
discharged.  This  does  not  in  the  least  militate  against  the 
right  of  the  state  or  territory  to  receive  in  payment  of 
taxes  her  certificates  of  indebtedness  through  her  revenue 
ofScers;  but  she  can  not  compel  their  payment  in  these 
evidences.  If  the  converse  of  this  proposition  were  true,  it 
would  certainly  be  within  the  power  of  the  legislature,  if 
actuated  by  a  whim,  or  by  sinister  motives,  to  require  their 
payment  in  eastern  exchange  or  exchange  on  the  Bank  of 
England,  or  in  any  other  paper  which  would  be  abso- 
lutely out  of  the  reach  of  nine  tenths  of  the  taxpayers. 

It  will  not  do  to  say  that  their  interest  in  the  welfare  of  the 
state  and  their  reponsibility  to  their  constituents  will  be  suf- 
ficient safeguards  against  corrupt  legislation  of  this  or  any 
other  character.  Suppose  the  powerful  mining  and  other 
corporations  doing  business  in  this  territory  were  to  con- 
centrate a  heavy  and  combined  moneyed  influence  upon  a 
corrupt  and  venal  legislature — an  institution  not  entirely  un- 
known to  the  history  of  our  republic — and  should  procure 
the  passage  of  an  act  making  their  certificates  of  stock  law- 
ful money  in  the  payment  of  taxes,  I  think  it  would  be 
difficult  to  find  a  lawyer  who  valued  his  legal  opinion  as 
worth  anything,  who  would  be  willing  to  defend  such  an  act 
as  valid.     This,  of  itself,  is  sufficient  to  present  the  glaring 
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absurdity  of  the  proposition  that  a  state  or  territory  may  ex- 
act the  payment  of  her  taxes  in  anything  they  may  desire  to, 
whether  it  be  lawful  currency  or  a  worthless  commodity. 
The  territory  enters  into  obligations  to  pay  her  officers  cer- 
tain and  fixed  salaries  for  their  services;  to  purchase  build- 
ings, or  to  pay  rent  for  the  use  of  them;  to  pay  for  stationery, 
fuel,  and  other  means  indispensably  necessary  to  carry  on 
the  territorial  government.  Are  not  these  debts  in  the 
strictest  sense  of  this  term  ?  If  so,  her  creditors  can  not  be 
compelled  to  receive  anything  but  legal  currency  in  dis- 
charge of  these  obligations.  It  seems  to  me,  then,  to  be  a 
very  strong  presumption,  to  ^ay  the  least,  that  if  a  state  or 
territory  can  not,  any  more  than  an  individual,  pay  off  her 
indebtedness  in  any  currency  or  medium  of  exchange  except 
that  legalized  by  congress,  that  she  can  not  use  the  power 
of  taxation,  which  is  the  authority  by  which  to  provide  the 
means  to  meet  these  obligations,  for  the  purpose  of  exacting 
from  the  taxpayers  anything  which  can  not  be  used  to  the 
accomplishment  of  the  end  and  design  of  taxation. 

It  was  recently  decided  in  the  case  of  The  United  States 
V.  Washington  MiUs,  in  the  United  States  circuit  court  for 
the  first  circuit,  that  in  addition  to  the  remedy  by  distraint, 
assumpsit  lies  for  the  collection  of  taxes.  Now,  assumpsit 
is  an  action  for  the  recovery  of  damages  for  the  non-per- 
formance of  a  parol  or  simple  contract.  It  is  not  sustaina- 
ble unless  there  has  been  an  express  contract,  or  unless  the 
law  will  imply  a  contract.  Says  Mr.  Chitty  in  his  excellent 
and  comprehensive  treatise  on  pleadings:  "The  breach  of 
all  parol  or  simple  contracts,  whether  verbal  or  written,  or 
express,  or  implied,  or  for  the  payment  of  money,  or  for  the 
performance  or  omission  of  any  other  act,  is  remediable  by 
action  of  assumpsit.  The  very  foundation,  that  only  upon 
which  it  can  be  based,  is  a  promise,  express,  or  implied. 
(Vide  Melcdlf  v.  Robinson^  2  McLean,  364.)  To  maintain 
this  action,  there  must  be  a  privity  between  the  parties, 
but  it  may  be  a  privity  in  fact,  or  in  law.  {Frazer  v.  Car^ 
penter,  Id.  237.) 

TVhatever  may  have  been  the  particular  circumstances  out 
of  which  the  case  of  the  United  States  v.  JVashington  Mills 


180  Haas  v.  Misner.  [Sup.  Ct 

Opinion  of  the  Court — Oammins,  J. 

arose,  there  is  no  doabt  but  the  decision  was  based,  and 
that  rightly,  too,  upon  the  liability  of  the  party  to  pay  the 
taxes  levied  against  him,  and  that,  too,  in  cases  where  the 
revenue  system  or  other  statutes  make  no  provision  in  terms 
for  any  other  proceeding  for  the  collection  of  taxes  than  by 
distress.  And  in  view  of  the  fixed  and  universally  admitted 
definition  of  that  action,  the  relation  of  (iebtor  and  cred- 
itor must  have  existed  between  the  taxpayer  and  the  gov- 
ernment, there  must  have  been  a  promise,  implied,  at  least, 
on  the  part  of  the  defendant,  otherwise  that  action  could 
not  have  been  maintained.  Therefore,  if  this  promise  be 
true  or  correct,  and  it  is  supported  by  authority  as  well  as 
principle,  if  assumpsit  will  lie  in  such  cases,  it  is  solely  be- 
cause the  obligation  to  pay  a  tax  levied  against  a  citizen  is 
a  debt,  and  being  so,  there  is  no  question  of  the  right  of 
such  citizen  to  discharge  this  debt — this  obligation,  or  im- 
position, as  it  is  termed  by  the  plaintiff — by  the  legal  cur- 
rency of  the  country. 

This  would  be  conclusive  of  the  case  at  bar,  but  for  the 
argument  often  urged  that  nuder  our  tax  system  a  suit  is 
not  necessary  to  enforce  collection — that  the  taxes  are  by 
statute  made  a  lien  upon  the  property  of  the  delinquent, 
and  that  the  tax  collector  may  seize  and  sell  such  property 
to  satisfy  such  demand  without  first  obtaining  a  judgment 
in  an  action  founded  upon  the  legal  liability  to  pay  the 
taxes  assessed.  To  enforce  the  payment  of  a  debt  by  pro- 
cess of  law  it  must  be  reduced  to  a  judgment  upon  which 
an  execution  will  issue,  and  which  is  the  warrant  of  the 
ministerial  officer  for  levying  upon  and  selling  property. 
But  all  this  has  reference  to  the  remedy  solely,  and  not  to 
the  character  or  nature  of  the  original  obligation  itself.  It 
can  make  no  kind  of  difference  with  the  nature  of  the  de- 
mand, with  its  legal  elements  and  the  liability  of  parties  to 
it,  whether  the  remedy  is  by  seizure  and  sale  under  a  judg* 
ment  first  obtained,  or  simply  upon  the  assessment  as  made 
by  the  proper  officer.  The  obligations  to  discharge  it  are 
precisely  the  same  in  either  case.  And  it  necessarily  fol- 
lows that  if  in  the  one  case  it  can  be  discharged  by  the 
legal  currency  of  the  country,  whatever  it  may  be,  it  may 
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equally  as  well  be  in  the  other.  There  is  no  logical  escape 
from  this  conclusion. 

Taxes  under  the  territorial  revenue  system  are  a  percent- 
age levied  or  based  upon  the  value  of  the  property  as  fixed 
by  the  taxpayer  and  the  assessor,  and  is  expressed  in  dol- 
lars and  cents,  as  required  by  law,  except  that  per  capita 
taxes  are  fixed  at  a  definite  sum  for  each  individual  liable 
for  such  imposition.  And  the  tax  itself,  on  property,  is 
fixed  at  a  certain  sum  in  dollars,  in  proportion  to  the 
amount  of  property.  In  short,  the  leading,  the  sole  idea 
is  to  obtain  money.  It  is  not  the  exercise  of  the  power  of 
levying  and  collecting  a  certain  or  definite  proportion  of  tbe 
products  of  a  man's  labor,  whether  of  the  farm  or  of  the 
manufactory,  even  if  it  be  admitted  that  such  a  one  exists 
with  us,  or  of  taking  a  given  parcel  of  property,  real  or  per- 
sonal, for  public  purposes,  for  this  would  be  tbe  exercise  of 
the  power  of  eminent  domain,  and  would  require  the  return 
of  just  compensation. 

Undoubtedly  the  want  of  sufficiently  attending  to  tbe  dis- 
tinction between  the  right  of  eminent  domain  and  the  power 
of  taxation  has  led  many  into  error.  Under  the  former 
power,  property  as  distinguished  from  money,  is  taken,  but 
by  giving  just  compensation  therefor,  as  in  case  of  sale  and 
purchase,  while  under  the  power  of  taxation  money  only  is 
to  be  raised,  as  I  have  already  remarked. 

Neither  is  tbe  military  power  of  a  state  or  political  com- 
munity the  same  as  tbe  taxing  power.  It  is  admitted  that 
they  both  have  a  common  origin ;  that  they  are  attributes 
of  sovereignty,  and  hence  come  from  the  people.  But  this 
is  the  only  point  of  similarity,  unless  it  is  in  tbe  fact  they 
are  exercised  by  the  duly  authorized  agents  of  tbe  people, 
in  their  legislative  capacity,  for  the  maintenance  of  tbe 
welfare  of  the  state.  But  it  is  confounding  all  distinctions 
in  the  use  of  terms,  and  in  principles,  to  say  that  the  mili- 
tary power,  the  taxing  power,  and  the  power  of  eminent 
domain,  are  the  exei;pise  of  but  one  and  the  same  aatbority 
in  the  government.  Each  has  for  its  accomplishment  cer- 
tiiin  ends,  which  are  of  a  different  character  in  each  case. 
It  would  be  a  perversion  of  language  to  talk  about  levying 
men  for  military  service^  and  then  to  say  it  was  simply  tax- 
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ing  the  people — that  it  was  merely  using  the  taxing  power. 
And,  vice  versa,  an  act  to  levy  money — levying  a  tax — can 
not,  in  any  proper  sense  of  the  term,  be  said  to  have  been 
enacted  by  virtue  of  the  military  authority  of  the  govern- 
ment. I  grant  that  each  of  these  powers,  especially  the 
military  and  taxing  power,  has  but  few  limitations  in  the 
extent  to  which  they  may  be  used.  But  this  does  not  argue 
that  the  authority  is  vested  in  the  legislature  of  exacting 
anything  from  the  people  as  taxes,  whether  it  be  money, 
goods,  or  chattels.  Simply  because  the  legislature  may 
impose  a  tax  to  almost  any  extent,  being  limited  almost 
solely  by  their  own  sense  of  the  public  demands,  and  be- 
cause they  may  tax  any  property,  persons,  trades  or  pro- 
fessions, or  because  they  may  provide  that  the  taxes  when 
levied  may  be  collected  by  warrant  of  distress,  or  by  action, 
judgment,  and  execution — because,  I  repeat,  they  may  do 
any  one  or  all  of  these  things,  no  more  argues  that  they  may, 
under  pretense  of  taxing  die,  demand  my  horse  or  any  other 
item  of  personal  property  aside  from  money,  than  it  proves 
or  argues  that  they  may  take  my  farm  for  public  use,  with- 
out just  compensation. 

In  a  recent  case  in  the  territory  of  Utah  the  collection  of 
a  certain  school  tax  was  perpetually  enjoined  because  the 
legislature  did  not  provide  that  the  tax-collectors  nor  the 
treasurers  should  give  bond  for  the  faithful  keeping  and 
proper  disbursing  of  the  moneys  so  raised,  nor  did  any  law 
provide  that  those  moneys  should  bo  paid  out  for  any  pur- 
pose. And  yet  I  do  not  suppose  that  any  one  would  for  a 
moment  question  the  correctness  of  the  decision  in  that 
case.  But  this  would  have  been  all  wrong  if  there  is  no 
limitation  to  the  legislature  in  this  matter,  except  in  their 
own  discretion.  If  the  position  be  correct,  based  upon  the 
assumption  of  the  unlimited  power  of  the  legislature  in 
matters  of  taxation,  then  it  was  beyond  the  reach  of  the 
judiciary,  for  it  had  been  levied  and  directed  to  be  collected, 
which  left  nothing  to  be  done  but  to, execute  the  law. 

There  must  be  and  properly  is  some  limit  in  the  exercise 
of  this  right,  which  is  found  mainly  in  the  objects  to  be  at- 
tained. Besides,  to  say  that  the  legislature  can  only  raise 
money  under  the  taxing  power,  is  not  in  the  least  crippling 
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the  gOYeminent  or  circumscribing  it  in  any  manner  to  its 
detriment,  or  to  make  it  less  effective  in  the  accomplish- 
ment of  the  objects  of  its  institution.  With  but  rare  ex- 
ceptions this  has  been  the  extent  to  which  it  has  been  used 
since  the  organization  of  our  republican  forms  of  govern- 
ment in  the  states.  And  yet  no  serious  inconvenience  has 
ever  been  complained  of  or  felt. 

That  the  legislature  can  not  discriminate  between  the  dif- 
ferent kinds  of  money  made  a  legal  tender,  with  reference 
to  the  material  out  of  which  the  tangible  representation  is 
made,  I  think  too  frivolous  to  require  more  than  a  passing 
notice.  In  contemplation  of  law  the  representative  of  a 
dollar  made  of  one  of  the  metals  is  of  no  more  value  than 
that  composed  of  paper.  The  intrinsic  value  of  the  mate- 
rial entering  into  the  composition  of  the  tangible  represen- 
tation of  these  values  forms  no  part  of  their  legal  value  as 
a  medium  of  commerce.  Plainly  stated,  a  dollar  in  law  is 
precisely  the  same  whether  composed  of  gold  or  of  paper. 
I  am  not,  however,  unmindful  of  the  fact  that  a  contrary 
principle  was  laid  down  by  the  supreme  court  of  California 
in  the  cuse  of  Carpenter  v.  Athei'ion^  25  Gal.  564.  But,  to 
use  the  language  of  the  supreme  court  of  the  state  of 
Nevada,  in  reference  to  the  same  case,  ''it  is  not  from 
disinclination  that  I  fail  to  approve  the  opinion  of  the 
learned  court  upon  so  grave  a  question  as  the  one  involved, 
but  a  sense  of  duty  and  responsibility  to  my  convictions  of 
what  I  believe  the  law  really  is,  forces  me  to  a  conclusion 
opposite  to  that  declared  by  that  able*  and  highly  respect- 
able tribunal.'*  There  is  no  real  distinction  in  the  liabili- 
ties of  the  parties,  whether  the  promise  be  to  pay  in  ''gold 
coin**  or  to  pay  in  "  lawful  money."  And  yet  this  is  the  basis 
of  the  entire  argument  of  the  court  in  that  case.  In  either 
casfe  it  is  simply,  when  stripped  of  all  sophistry,  a  promise 
to  pay  the  amount  of  the  indebtedness  in  the  lawful  money 
of  the  country,  unless  the  gold  is  treated  as  a  commodity, 
which  is  not  pretended  by  the  court.  As  well  might  it  be 
said  that  the  court  would  be  bound  to  enforce  the  specific 
performance  of  a  contract  Vhich  was  entered  into  stipulat- 
ing to  pay  in  twenty  dollar  gold  pieces  or  fifty  dollar  treas- 
ury notes,  or  in  pieces  of  bills  representing  those  values, 
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and  that  the  judgment  could  not  be  satisfied  by  pieces  or 
bills  of  any  other  denomination.  As  unsound  as  this  prop- 
osition appears  upon  the  bare  statement,  it  is  but  a  legiti- 
mate deduction  from  the  position  assumed  by  the  court. 

I  have,  therefore,  been  conducted  to  the  conclusion  that 
it  is  not  within  the  power  of  the  legislature  to  require, 
nor  in  the  officers  of  the  law  to  enforce,  the  payment  of 
taxes  in  anything  but  the  legal  currency  as  established  by 
the  various  acts  of  congress.  That  the  obligation  to  pay 
taxes  may  be  discharged  by  the  payment  of  any  money 
recognized  as  a  lawful  tender  for  the  payment  of  debts  gen- 
erally, without  reference  to  the  fact  whether  it  be  gold  or 
silver  coin  or  legal  tender  treasury  notes.  In  other  words, 
the  obligation  to  pay  taxes  or  the  tax  itself  is  a  debt  within 
the  meaning  of  the  act  of  congress  of  February  25,  1862, 
and  hence  all  those  acts  or  parts  of  acts  of  the  legislature 
requiring  the  payment  of  taxes  to  be  in  gold  or  silver  coin 
only,  or  its  equivalent,  are  null  and  void  so  far  that  pay- 
ment  can  be  made,  as  already  stated,  -in  anything  that  is  a 
legal  tender  in  payment  of  debts. 

Assessments  should  be  based  upon  the  true  valuation  of 
property,  expressed  in  dollars  and  cents.  The  manner  or 
mode  of  arriving  at  or  ascertaining  this  must,  of  course^  be 
left  to  the  assessor  and  the  taxpayer.  These  officers  are 
amenable  to  the  law  for  the  faithful  and  proper  performance 
of  their  duties,  and  if  any  person  is  aggrieved  by  acts  not 
strictly  within  the  line  of  their  duty,  the  law  affords  the 
means  of  adequate  redress.  The  assessor,  not  being  the 
proper  revenue  officer  to  receive  the  taxes  assessed  on  real 
estate,  could  not  legally  demand  that  portion  of  the  defend- 
ants' taxes.  These  will  be  paid  at  the  proper  time  to  the 
collector  of  taxes  levied  on  real  estate,  and  not  the  asses- 
sor. The  per  capita  and  hospital  taxes  and  the  taxes  as- 
sessed on  the  personal  property  of  the  defendants,  were 
tendered  in  lawful  money;  and  it  was  the  duty  of  the  asses- 
sor to  have  received  them,  if  authorized  to  receive  them  at 
all,  though  they  can  not  be  demanded  by  him,  the  defend- 
ants owning  real  estate  within  this  county. 

The  judgment  is,  therefore,  affirmed. 
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Appellants. 

Vkedict — Practicb — Admissions. — The  omission  of  the  jury  to  find  by  their 
verdict,  the  amount  due,  when  that  question  is  not  in  controversy,  does 
not  deprive  the  prevailing  party  of  his  right  to  a  judgment  for  the  sum 
admitted  to  be  due  by  the  pleadings. 

Void  Statutes — Specific  Contract  Act. — The  territorial  act  approved 
December  4,  1864,  commonly  called  the  specific  contract  act,  conflicts 
with  the  act  of  congress  approved  February  25,  1872,  authorizing  the 
issue  of  legal  tender  treasury  notes,  and  is  therefore  void. 

Appeal — Modification  of  Judgment — Judgment. — In  cases  on  appeal 
where  there  is  no  issue  of  fact,  this  court  will  order  the  judgment  of  the 
court  below  corrected  if  erroneous  in  some  particular  matter  only;  or  re- 
verse it  and  order  the  proper  judgment  to  be  entered  by  the  court  below. 

Appeal  from  the  second  jadicial  district,  Boise  county. 

Roahorough  &  Preston,  for  the  appellants : 

This  action  was  for  the  recovery  of  money,  and  in  such 
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caso  it  is  an  absolute  and  unqualified  rule  that  ''  when  a  ver- 
dict is  found  for  the  plaintiff,'*  '^  the  jury  shall  also  find  the 
amount  of  the  recovery."  (Pr.  Act,  sec.  176,  p.  114;  Idaho 
Stats.  1863-4.)  These  prerequisites  must  both  occur  in  or- 
der that  the  verdict  may  support  a  judgment.  The  jury  found 
^'for  plaintiff,"  but  did  nof  also  find  the  amount  of  the 
recovery."  Another  error  apparent  from  the  judgment  roll 
is  that  the  judgment  is  in  contravention  of  the  act  of  con- 
gress of  February  25,  1862,  entitled  **  An  act,  etc.,  authoriz- 
ing the  issue  of  United  States  notes."  The  last-named  act 
is  coustitutional,  and  the  supreme  law  of  the  land.  {Metro- 
polilan  Bank  v.  Van  Dyke,  27  N.  T.  401-545;  Rhodes  v. 
Bronson,  34  Id.  649.) 

Ainslie  &  Foote  and  J.  J.  May,  for  the  respondent: 

It  being  sufficient  to  find  for  the  plaintiff  upon  a  plea  of 
nil  debit,  in  an  action  of  debt,  it  only  remains  to  be  shown 
that  debt  is  the  proper  action  at  common  law  upon  a  promis- 
sory note,  and  for  which  we  refer  to  1  Chitty  PL  108,  109; 
WilmothY.  Crawford,  10  Wend.  340.)  The  amount  of  the 
note  having  been  admitted  by  the  pleadings,  there  was  no 
occasion  for  the  assessment  of  the  amount  due.  {Buckley 
V.  Marks,  15  Abb.  Pr.  454;  Buckley  v.  Lordet  al.,  24  How. 
Pr.  455.) 

Cummins,  J.,  delivered  the  opinion  of  the  court,  McBride, 
C.  J.,  and  Kelly,  J.,  concurring. 

The  plaintiff  in  his  complaint  demands  judgment  for  the 
sum  of  four  hundred  and  twenty  dollars  on  a  promissory 
note,  of  which  he  avers  he  is  the  owner  and  holder,  and 
which  it  is  declared  was  made  and  executed  by  the  defend- 
ants. The  only  issue,  as  appears  from  the  record  pre- 
sented to  the  jury,  was  fraud  in  the  execution  of  the  note; 
that  it  was  executed  by  one  having  no  authority,  and  under, 
circumstances  which  were  a  fraud  upon  the  rights  of  the 
defendants  making  this  answer,  namely,  Taylor  and  An- 
drews. 

It  is  admitted  by  the  pleadings  that  there  was  such  a 
note  as  that  set  out  in  the  complaint,  and  there  was  no  issue 
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as  to  the  amount  due  on  such  note,  if  valid  for  any  purpose 
against  these  defendants.  In  short,  the  only  issue  made  by 
the  pleadings  and  tried  before  the  jury  upon  which  they 
were  called  to  pass,  was,  Did  the  element  of  fraud  enter  into 
the  execution  of  this  note,  or  was  there  a  want  of  power  or 
authority  in  the  defendant,  Butler,  to  bind  the  firm  of  which 
he  was  one  member  and  his  co-defendants  the  other  ?  In 
answer  to  this  issue  the  jury  return  for  their  verdict  that 
''we find  in  favor  of  the  plaintiff;"  that  is,  that  there  was  no 
fraud  in  the  execution  of  the  note  the  subject,  of  this  action. 
On  this  verdict  the  plaintiff  made  his  motion  for  judgment 
for  the  amount  demanded  in  the  prayer  of  his  complaint, 
which  was  granted  by  the  court.  From  this  the  defendants 
who  appeared  in  the  action  appeal,  and  assign  as  error  that 
the  court  below  had  no  authority  to  epter  a  judgment  for 
four  hundred  and  twenty  dollars,  or  for  any  other  definite 
sum,  on  this  verdict;  but  contend  that  the  verdict,  in  ordei 
to  authorize  such  a  judgment  entry,  should  have  found  the 
amount  due  the  plaintiff.  This  is  assumed  upon  sections 
175  and  176  of  the  civil  practice  act. 

I  cannot  assent  to  the  construction  placed  upon  these  sec- 
tions by  the  appellants'  counsel;  although  it  would  probably 
be  the  better  practice  in  such  cases  to  require  the  jury  to 
fiud  the  amount  of  the  demand,  yet  this  omission  does  not 
deprive  the  prevailing  party  of  his  right  to  have  judgment 
for  the  sum  due.  It  certainly  could  not  have  been  the  in- 
tention of  the  law-makers  to  absolutely  require  a  jury  to 
find  in  their  verdict  that  a  certain  definite  sum  was  due  the 
plaintiff  or  the  defendant,  as  the  case  might  be,  where  there 
was  no  controversy  as  to  the  amount  for  which  judgment 
should  be  given.  If  the  court  had  instructed  the  jury  to 
find  the  amount  due,  provided  they  found  for  the  plaint- 
iff on  the  issue  of  fraud,  it  could  only  have  said  to  them, 
you  will  find  the  sum  of  four  hundred  and  twenty  dollars,  for 
this  is  the  amount  admitted  and  about  which  there  is  no 
question.  Hence,  at  most  it  is  but  matter  of  form,  the 
omission  of  which  will  not  vitiate  the  proceedings. 

In  the  case  of  IViUiains  v.  JFillis,  7  Abb.  Pr.  90,  the 
court  says  that  ''the  facts  that  the  work  performed  and 
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materials  furnisbed,  to  recover  for  which  the  action  was 
brought,  had  been  done  and  furnished  by  the  plaintiff,  and 
the  amount  he  was  entitled  to  receive  was  agreed  upon 
and  admitted,  but  the  defendant  denied  that  the  contract 
therefor  was  made  by  her  with  the  plaintiff,  as  alleged 
in  the  complaint.  On  that  issue  the  jury  found  in  favor 
of  the  plaintiff.  That  fact  alone  would  not  be  sufficient  to 
enable  the  court  to  pronounce  judgment,  even  if  the  jury 
had  answered  ''yes,"  instead  of  finding  as  they  did;  because 
it  would  not  appear  from  such  finding  whether  the  work  was 
done,  or  the  materials  furnished,  or  what  amount  the  plaint- 
iff was  entitled  to  receive  for  his  labor,  if  done,  and  materi- 
als, if  furnished.  The  verdict  was  not,  therefore,  a  special 
verdict.  It  may  be  regarded  as  a  verdict  in  the  nature  of  a 
special  verdict  as  to  one  issue,  or  a  special  finding  upon  a 
particular  issue.  If  any  amendment  of  the  verdict  were 
necessary,  the  case  of  Burham  v.  Tibbets,  7  How.  Pr.  21, 
illustrates  the  power  of  the  court  to  permit  it  to  be  made; 
but  I  think  it  unnecessary.  The  verdict  of  the  jury  left 
nothing  incomplete,  and  the  court,  taking  the  admitted  facts, 
with  the  verdict  of  the  jury,  could  have  no  hesitation  as  to 
the  judgment  to  be  rendered. 

Under  this  authority  there  can  be  no  question  of  the  cor- 
rectness of  the  judgment  rendered  in  the  casd  at  bar.  As 
already  stated,  the  execution  and  ownership  of  the  instru- 
ment upon  which  the  action  is  based,  as  well  as  the  amount 
due  if  a  valid  note,  were  all  admitted  by  the  pleadings, 
which  admissions  are  as  binding  and  effectual  as  if  ex- 
pressed in  terms.  These  admitted  facts,  taken  with  the 
verdict,  in  the  language  of  Judge  Brady,  left  nothing  in- 
complete, and  the  court  could  have  but  one  thing  to  do, 
that  of  ordering  judgment  for  the  party  entitled  under  such 
admissions  and  the  verdict,  and  for  the  amount  prayed  for 
on  the  note,  as  was  done  by  the  court  in  this  case. 

Another  error  assigned  by  the  appellants  is  that  the  judg- 
ment is  for  ''clean  Boise  Basin  gold  dust  at  sixteen  dollars 
per  ounce."  It  is  insisted  that  this  is  in  contravention  of 
the  provisions  of  the  act  of  congress  of  February  25,  1862, 
commonly  called  the  legal  tender  act.     This  judgment  was 
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entered  under  the  authority  of  the  specific  contract  act  of 
the  territorial  legislature,  approved  December  3, 1864.  But 
I  have  no  hesitancy  in  pronouncing  this  latter  act  in  direct 
conflict  with  the  legislation  of  congress,  which  is  the  su- 
preme law  of  the  land.  Judgments  for  money  can  only  be 
entered  for  a  specified  amount  in  dollars  and  ceflts,  without 
specifying  any  denomination  or  kind  of  money,  and  can  be 
discharged  by  the  lawful  currency  of  the  country,  without 
reference  to  the  fact  whether  it  is  gold,  silver,  or  legal  tender 
notes.  (Vide  Milliken  et  al.  v.  Sloat,  1  Nev.  573.)  The  judg- 
ment should  be  so  far  corrected  as  to  make  it  a  judgment 
for  a  specified  amount  in  dollars  and  cents  only.  But  it  is 
not  necessary  to  accomplish  this  purpose  that  the  judgment 
should  be  reversed,  for  under  the  revisory  power  vested  in 
this  court  it  may  be  corrected  by  its  mandate  without  di- 
recting a  new  trial.  (Curiae  v.  Abadie  et  al.,  25  Cal.  502.) 
In  fact,  there  is  no  occasion  for  a  new  trial,  as  there  is  no 
question  of  fact  to  be  determined.  It  is  a  mere  error  in  the 
form  of  the  judgment,  which  may  be  corrected  on  motion. 
It  might  and  doubtless  would  have  been  corrected  by  the 
district  court  if  a  motion  for  that  purpose  had  been  made. 
In  fact,  this  is  the  better  course  to  pursue  in  such  cases,  as 
it  many  times  will  save  the  parties  the  expense  and  delay 
of  prosecuting  an  appeal. 

As  already  intimated,  the  judgment  can  not  be  reversed; 
hence,  the  costs  can  not  be  taxed  against  the  respondents. 
But  as  a  modification  of  the  judgment  is  necessary,  there 
will  be  no  damages  allowed. 

Judgment  is  affirmed,  with  direction  to  the  court  below  to 
correct  the  same  as  indicated  in  this  opinion,  with  costs  of 
appeal  to  the  respondents. 


THE  PEOPLE,  Bespondents,  v.  JOHN  C.  PAGE,  Ap- 
pellant. 

Evidence — Rebutting  Evidence. — Rebutting  evidence  ifi  that  which  is 
given  to  explain,  repel,  counteract,  or  disprove  testimony  or  facts  given 
in  evidence  by  the  adverse  party.  It  is  a  general  rule  that  anything 
may  be  given  as  rebutting  evidence,  which  ia  a  direct  reply  to  that  in- 
troduced by  the  other  side. 
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Counterfeit  Gtold  Dcst — Uttering  or  Attempting  to  Utter. — The  crime 
of  uttering  or  attempting  to  utter  counterfeit  gold  dust  consists  in  the 
possession  of  a  counterfeit  or  spurious  article,  knowing  it  to  be  such,  and 
passing  it,  or  attempting  to  pass  it,  with  intent  to  defraud. 

Instructions— Intent  to  Defraud. — It  was  correct  to  instruct  the  jury 
that  if  they  believed  beyond  a  reasonable  doubt  that  the  defendant  had, 
and  passed,  or  attempted  to  pass,  a  debased  or  counterfeit  article  of  gold 
dust,  knowing  its  spurious  character,  the  conclusion  necessarily  followed 
that  he  intended  to  defraud. 

Debasing  GtOld  Dust. — No  definite  amount  or  proportion  of  relative  differ- 
ence in  the  actual  value  of  genuine  gold  dust,  and  that  which  is  counter- 
feit is  required.  It  is  sufficient  that  it  be  debased,  and  that  the  party 
uttering  it  is  cognizant  of  the  fact,  and  passes  it  for  a  genuine  article. 

Presumption — Criminal  Law. — The  general  rule  in  criminal  cases  is  that 
every  person  is  supposed  to  contemplate  the  result,  and  know  the  nat- 
ure of  his  acts,  so  that  when  the  acts  which  constitute  the  crime  are 
established,  the  guilt  is  presumed.  Guilty  purpose  is  presumed  from 
the  commission  of  an  unlawful  or  forbidden  act 

Appeal  from  the  second  judicial  district,  Boise  county. 
The  following  are  the  instructions  given  to  the  jury  by  the 
court  below: 

''In  this  case,  the  prosecution  must  prove,  to  the  satis- 
faction of  the  jury,  that  the  defendant  had  in  his  possession 
an  article  of  counterfeit  or  spurious  gold  dust;  that  he  had 
it  with  intent  to  pass  the  same  for  a  genuine  article;  that, 
if  he  tried  to  pass  it  on  one  Stewart,  he  was  aware  of  its 
true  character;  that  the  attempt  or  act  of  passing  it,  if  com- 
mitted, was  made  or  done  in  this  county  and  territory.  The 
law  presumes,  where  the  facts  of  the  spurious  character  are 
established,  and  the  passing  or  attempt  to  pass  is  made  out 
conclusively,  that  the  defendant  knew  its  spurious  char- 
acter; and  the  passing  or  attempting  to  pass  is  conclusive 
evidence  of  the  intent  to  defraud. 

**  Other  evidence  of  the  guilty  knowledge  and  the  intent 
to  defraud  may  also  be  introduced  by  the  prosecution,  by 
showing  that  the  defendant  passed  the  same  quality  or  any 
other  quality  of  adulterated  or  spurious  gold  dust  upon 
other  parties  or  at  other  times.  Such  proof  strengthens  the 
conclusion  of  guilty  knowledge  in  the  particular  instance 
when  the  indictment  alleges  the  offence  was  committed.  It 
is  not  necessary  the  prosecution  should  prove  in  addition 
to  the  facts  that  the  defendant  had  the  spurious  or  counter- 
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feit  dnst  in  his  possession^  and  the  passing  of  it,  that  he 
knew  its  real  character,  by  affirmatiye  testimony.  It  is  suf- 
ficient proof  of  his  knowledge  that  it  is  shown  to  be  a  non- 
genaine  article,  and  that  being  sach  he  attempted  to  pass  it. 

"If  the  jury  believe  that  he  had  such  an  article  in  his 
possession  and  passed  it  on  the  prosecuting  witness,  or  at- 
tempted to  pass  it,  that  it  was  done  in  this  county  and  ter- 
ritory, then  the  case  of  the  prosecution  is  made  out,  and  on 
all  of  these  points  the  defendant  is  entitled  to  the  benefit 
of  any  reasonable  doubt  which  may  arise  in  the  minds  of 
the  jury  as  to  his  guilt.  And  if  the  jury  is  satisfied  beyond 
a  reasonable  doubt  that  these  facts  are  true,  then  the  doc- 
trine of  reasonable  doubt  does  not  apply  to  any  other  part 
of  the  case.  The  law  then  presumes  his  guilt,  unless  the 
defendant  establishes  his  innocence  by  a  preponderance  of 
testimony  in  his  favor.  Such  is  the  rule  in  offenses  of  this 
character. 

"A  man  who  is  a  worker  in  these  metals  may  show  that 
he  had  the  article  in  question,  not  to  use  or  pass  off  as  cur- 
rency, but  for  some  other  or  innocent  purpose.  A  jeweler 
may  use  it  in  his  trade;  a  chemist  may  experiment  in  his 
profession,  and  an  innocent  person  may  show  his  innocence 
of  guilt  by  any  proof  that  shows  the  jury  that  his  possession 
of  the  spurious  article  and  his  use  of  it  were  for  legitimate 
purposes.  But  unless  he  shall  show  such  to  be  the  fact  by 
a  preponderance  of  the  testimony^,  he  is  not  entitled  to  an 
acquittal,  if  the  facts  I  have  laid  down  are  first  established. 

"As  to  the  character  of  the  gold  dust  in  question,  the 
jury  must  be  satisfied  that  it  is  not  genuine  gold  dust;  that 
it  is  not  the  article  which  it  purports  to  be.  I  do  not  mean 
by  this  that  it  shall  be  pure  gold,  but  it  shall  be  as  pure  of 
other  metals  as  gold  dust  of  like  appearance.  It  should 
not  carry  a  false  face.  Any  false  appearance  or  false  repre- 
sentation of  its  value,  if  the  said  fact  is  known  to  the  pos- 
sessor, is  evidence  of  his  guilty  purpose  in  passing  it,  if 
passed  as  genuine. 

"Bepresentations  by  the  defendant  of  its  being  good  gold 
dust  need  not  be  in  word^.  It  is  a  false  representation  of 
its  character  if  he  permits  the  man  to  whom  he  passes  it  to 
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take  it  at  a  fictitious  value,  knowing  tbat  it  is  calculated  to 
deceive  bim.  And  in  this  case  if  the  jury  believe  that  the 
dust  in  question  was  offered  to  the  prosecuting  witness, 
Stewart,  to  pay  debt  payable  in  gold  dust,  and  it  was  not 
equaj  to  what  it  imported  to  be,  in  value,  then  the  defend- 
ant must  show  that  he  was  ignorant  of  its  debased  char- 
acter. And  it  does  not  matter  that  it  was  debased  in  value 
by  being  mixed  with  silver  unless  the  defendant  show  that 
he  was  ignorant  of  its  being  so  mixed. 

''This  ignorance  would  be  shown  if  the  defendant  could 
establish  that  the  dust  in  question  was  in  its  natural  con- 
dition; that  it  was  taken  from  the  ground  in  that  condition. 
This  would  form  a  strong  presumption  of  the  defendant's 
want  of  knowledge  of  its  base  character.  Yet  if  a  party 
should  undertake  to  pass  for  good  gold  dlist  an  article  de- 
based by  silver,  by  artificial  means,  knowing  it  to  be  below 
the  usual  standard  value  of  gold  of  like  appearance  and 
with  intent  to  take  advantage  of  the  fact,  to  defraud  the 
person  to  whom  he  passes  it,  he  would  be  guilty  of  the 
crime  charged  in  the  indictment.  If,  therefore,  the  dust 
passed  in  this  case  is  shown  to  have  been  mixed  or  adulter- 
ated with  silver  by  artificial  means,  it  is  a  fact  which  the 
defendant  should  explain  to  the  satisfaction  of  the  jury, 
showing  his  innocence,  and  the  absence  of  such  explanation 
would  leave  the  guilt  of  the  transaction  proven.  The  at- 
tempt was  made  to  show  that  the  defendant  had  the  tools 
and  means  in  his  possession  to  manufacture  counterfeit 
dust.  Possession  of  such  means  is  a  circumstance  to  be 
considered  with  his  explanation  of  the  use  for  which  he  had 
them.  If  the  jury  believe  that  an  assay  office  on  a  quartz 
ledge  is  not  unusual,  or  that  if  it  was,  that  it  was  there 
used  for  honest  and  legitimate  purposes,  then  that  fact  is 
sufficiently  explained.     Of  this  you  may  judge. 

"The  defendant  has,  by  the  statute  of  this  territory,  a 
right  to  testify  in  his  own  behalf,  and  his  explanation  of  the 
transactions  referred  to  in  the  testimony  are  to  be  consid- 
ered by  the  jury,  and  such  credit  given  to  them  as  they 
deem  them  worthy  of.  The  interest  which  a  party  accused 
of  crime  has  in  the  event  is  a  strong  temptation  to  him  to 
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Btate  snch  facts  only  as  will  exculpate  him.  Bat  the  credi- 
bility of  the  witness  is  a  question  wholly  with  the  jury.  They 
may  believe  or  reject  it  as  in  their  opinion  the  truth  re- 
quires." 

The  jury  returned  a  verdict  of  guilty^  whereupon  the  de- 
fendant was  sentenced  to  seven  years'  imprisonment  at  hard 
labor  in  the  territorial  prison.  The  other  facts  material  to 
the  case  appear  in  the  opinion  of  the  court. 

Samud  A.  Merritt,  for  the  appellant,  assigned  as  error 
the  charge  of  the  court  to  the  jury  and  cited,  statutes  of 
1864,  sec.  89,  crimes  and  punishment  act;  3.  Greenl.  Ev., 
sec.  Ill,  111  a;  2  Archb.  Grim.  Pr.  and  PL  917;  1.  Greenl., 
BOO.  14,  latter  part.  Permitting  the  prosecution  to  call 
Koenisberger  after  the  defendant  had  rested:  2.  Bouv. 
Diet.,  title  Bebutting. 

J.  J.  May,  district  attorney  far  second  district,  for  the  people. 

CuiCMiNS,  J.,  delivered  the  opinion  of  the  court,  MgBbide, 
O.  J.,  and  Kelly,  J.,  concurring. 

The  defendant  was  indicted  under  the  eighty-ninth  sec- 
tion of  the  act  concerning  crimes  and  punishments,  for  hav- 
ing in  his  possession  counterfeit  gold  dust  with  intent  to 
pass  the  same  for  the  purpose  of  defrauding  one  Sam 
Stewart,  knowing  such  dust  to  be  counterfeit.  A  trial  and 
conviction  was  had,  whereupon  the  defendant  moved  in 
arrest  of  judgment  certain  objections  to  the  grand  jury  who 
found  and  presented  the  indictment,  which  motion  being 
denied,  a  motion  for  a  new  trial  was  then  made,  which  being 
also  denied,  an  appeal  is  brought  to  this  court. 

The  errors  assigned,  in  the  order  I  will  proceed  to  discuss 
them,  were:  1.  In  permitting  the  prosecution  to  call  one 
£oenisberger  as  a  witness  after  the  defendant  had  rested 
liis  case;  and,  2.  The  instructions  of  the  court  to  the  jury 
at  the  trnaiL 

From  the  bill  of  exceptions  it  appears  that  under  the  di- 
rection of  the  court,  one  Cavalli,  an  assayer,  made  assays  of 
three  distinct  parcels  of  what  purported  to  be  gold  dust, 
coming  from  the  hands  of  the  prisoner,  one  lot  passed  by 
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him  on  the  prosecuting  witness,  Sam  Stewart,  another  on 
one  John  Olarrisy,  and  the  third  found  on  his  person  at  the 
time  of  his  arrest,  which  assays  Oayalli  reported  to  the 
court.  A  few  questions  only  were  asked  Cavalli  while  on 
the  stand,  by  both  the  prosecution  and  the  defendant,  con- 
cerning the  assay  made  of  the  dust  alleged  to  have  been 
passed  by  the  prisoner  on  the  prosecuting  witness,  and  he 
was  then  dismissed.  On  the  next  day  the  defendant  called 
Koenisberger  to  prove  that  the  assay  of  the  dust  passed  on 
the  prosecutor,  made  by  Oavalli,  was  incorrect,  this  last 
witness  swearing  that  according  to  his  assay  it  was  worth 
much  more  than  appeared  from  the  former  assay.  After  the 
defense  was  concluded,  the  prosecution  asked  leave  to  call 
Koenisberger  to  show  that  he  had  made  an  assay  also  from 
each  of  the  other  parcels  of  dust  above  referred  to,  for  the 
purpose  of  rebutting  the  attempted  impeachment  of  Oavalli*s 
assays,  which  was  allowed.  To  this  defendant  excepted  and 
now  complains  of  the  same  as  error,  claming  that  it  is  not 
rebutting  evidence,  and  hence  was  not  admissible. 

This  evidence  was  rightly  received  by  the  court.  The 
defendant  called  Koenisberger  for  the  purpose  of  showing 
that  the  assays  of  Cavalli  were  erroneous.  He  inquires  of 
the  witness  as  to  the  one  assay  alone,  made  of  the  parcel 
of  dust  passed  on  the  prosecutor.  As  to  these  assays  they 
differ  widely.  Now,  it  is  a  very  plausible  and  forcible  infer- 
ence to  be  drawn  from  this  testimony  that  the  other  two  assays 
made  by  Cavalli  are,  at  least,  subject  to  strong  suspicion  as 
to  their  correctness.  And  yet  no  inquiries  could  be  made 
concerning  them  on  the  cross-examination  of  Koenisberger 
when  first  called  by  the  defendant,  as  that  would  not  have 
been  responsive  to  the  direct  examination.  Still  there  is  a 
new  character  given  to  the  evidence,  and  given  by  the  de» 
fendant,  by  evidence  it  was  not  possible  nor  necessary  for 
the  people  to  have  anticipated.  As  I  have  remarked,  the 
testimony  of  Koenisberger,  when  first  called,  was  not  con- 
fined in  its  effects  to  the  particular  assay  about  which  he 
was  interrogated;  but  it  extended  with  equal  force  to  the 
other  assays  made  by  the  same  party.  Now,  rebutting  evi^ 
dence  is  defined  to  be  that  which  is  given  to  explain,  repel, 
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counteract  or  disprove  facts  given  in  evidence  by  the  ad- 
verse party,  and  the  evidence  in  this  case  comes  clearly 
within  this  definition. 

It  is  a  general  rule,  says  an  eminent  author,  that  anything 
may  bo  given  as  rebutting  evidence  which  is  a  direct  reply 
to  that  produced  on  the  other  side.  It  was  merely  assumed 
by  the  counsel  for  the  defendant  that  the  evidence  objected 
to  was  not  rebutting  in  its  character,  but  original.  But 
this  was  simply  assuming  the  whole  argument,  and  weighs 
but  lightly  when  endeavoring  to  arrive  at  a  just  determination 
of  a  mooted  question.  So  far  as  his  evidence  affected  the 
correctness  of  the  two  assays  concerning  which  inquiry  was 
made  under  objection,  it  was  new  and  was  called  out  by  the 
adverse  party.  Hence,  the  testimony  in  question  was  prop- 
erly admitted  at  the  trial. 

The  second  error  assigned,  that  involving  the  correctness 
of  the  instructions  given  the  jury,  presents  a  question  of 
more  difficulty.  The  rule  laid  down  in  the  charge  goes 
quite  as  far  as  the  doctrine  of  presumptions  in  criminal 
cases  can  safely  be  carried. 

In  giving  an  analysis  of  the  offense  charged,  the  court 
very  properly  said  that  it  consisted  of  the  possession  of  a 
counterfeit  or  spurious  article  of  gold  dust,  the  knowing 
it  to  be  such,  and  the  passing  or  attempting  to  pass  it 
with  the  intent  to  defraud.  The  instruction  was  also 
undoubtedly  correct  that  if  the  jury  believed  beyond  a  rea- 
sonable doubt  that  the  defendant  had  and  passed  or  at- 
tempted to  pass  a  debased  or  couuterfeit  article  of  gold 
dust  knowing  its  spurious  character,  the  conclusion  neces- 
sarily follows  that  he  intended  to  defraud.  It  is  said  by 
Mr.  Wharton  in  his  treatise  on  American  criminal  law,  that 
on  the  trial  of  an  indictment  for  uttering  a  forged  instru- 
ment, if  the  jury  are  satisfied  that  the  prisoner  uttered  the 
instrument  as  true,  meaning  it  to  be  taken  as  such,  and 
that  he  knew  it  to  be  forged,  they  are  bound  to  infer  the  in- 
tent to  defraud.  (Sec.  1456.)  The  intention  to  defraud  is  but 
one  of  the  three  principal  elements  of  the  crime  imputed 
to  the  defendant,  and  it  was  not  said  by  the  court  that  the 
proof  of  certain  circumstances  was  conclusive  of  the  pris- 
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oner's  guilt,  as  seemed  to  be  the  nnderstanding  of  coniisel, 
but  was  simply  conclusive  of  his  intention  to  defraud.  If 
it  is  admitted  that  the  prisoner  had  a  counterfeit  article  of 
gold  dust  in  his  possession,  knowing  it  to  be  such,  and 
passed  or  attempted  to  pass  it  as  a  genuine  article,  it  is  im- 
possible to  escape  the  conclusion  that  he  intended  to  de- 
fraud, for  that  is  the  inevitable  consequence  of  his  act. 
Hence  the  language  of  the  court  that  if  the  jury  found  the 
existence  of  the  enumerated  circumstances  it  was  conclu- 
sive evidence  of  this  intent;  that  is,  the  prisoner  could 
not  admit  all  the  other  facts,  and  then  be  heard  in  an  at- 
tempt to  rebut  the  presumption  of  fraudulent  intention 
alone. 

Allusion  was  also  made  on  the  argument  to  the  fact  that 
the  genuine  gold  dust  in  circulation  ranged  in  value  from 
eight  to  sixteen  dollars  per  ounce,  and  that  in  view  of  this 
fact,  together  with  the  evidence  that  one  of  the  assayn 
showed  the  dust  passed  on  the  prosecutor  to  be  worth  some 
eight  dollars  per  ounce,  the  instructions  in  relation  to  what 
was  *' counterfeit  gold  dust"  was  prejudicial  to  the  pris- 
oner. I  think  not.  No  definite  amount  or  proportion  of 
relative  difference  in  the  actual  value  of  genuine  gold  dust 
as  it  is  found  in  its  natural  state  and  that  which  is  counter- 
feit, as  it  is  termed  by  the  law,  is  required.  It  is  sufficient 
that  it  be  debased,  even  though  it  be  to  a  very  inconsidera- 
ble extent,  and  that  the  party  uttering  it  is  cognizant  of  this 
fact,  and  passes  it  for  a  genuine  article,  meaning  it  to  be 
taken  as  such.  If  the  party  receiving  be  defrauded  or 
might  have  been  had  the  attempt  to  utter  been  successful, 
the  offense  is  complete,  the  guilty  knowledge  being  estab- 
lished. And  to  this  extent  only  do  the  instructions  go  on 
this  point.  It  is  the  object  of  the  law  to  prevent  the  adul- 
teration or  alteration  of  the  precious  metals  taken  from  our 
mines  and  entering  largely  into  the  circulating  medium 
with  us,  by  artificial  means  or  agencies  for  the  purpose  of 
passing  it  for  more  than  its  real  value,  or  than  it  might  if 
left  as  it  was  when  produced  from  the  mine.  Hence,  all 
attempts  at  giving  it  an  appearance  by  means  of  foreign 
substances,  or  in  any  manner  changing  its  natural  appear- 
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ance,  or  manufacturing  wholly  or  in  part  from  base  metals 
an  article  to  resemble  gold  dust,  as  it  is  commonly  denomi- 
nated, with  the  intent  of  passing  the  same  as  genuine,  as 
above  stated,  all  these  are  acts  of  counterfeiting  gold  dust. 

The  last  point  of  objection  made  to  the  charge  to  the 
jury,  urged  by  the  defendant,  which  it  is  necessary  to  ex- 
amine, is  the  instruction  that  it  was  sufficient  evidence  of 
the  prisoner's  knowledge  that  the  dust  was  a  counterfeit  or 
spurious  article,  to  establish  the  fact  that  it  was  spurious 
or  non-genuine,  and  that  he  attempted  to  or  did  pass  the 
the  same.  That  is,  the  prosecution  had  made  out  a  prima 
yacie  case,  sufficient  to  put  the  prisoner  on  his  proof,  when 
these  facts  were  established  beyond  all  reasonable  doubt; 
that  on  the  establishment  of  these  points  the  fact  that  he 
knew  it  to  be  such  is  presumed  by  the  law,  and  unless  this 
presumption  be  rebutted  or  in  some  manner  explained  away 
by  the  defendant,  the  jury  are  warranted  in  returning  a  ver- 
dict of  guilty. 

The  general  rule  in  the  criminal  law  is  that  every  person 
is  supposed  to  contemplate  the  result  and  know  the  nature 
of  his  acts,  so  that  when  the  acts  which  constitute  the 
crime  are  established,  the  guilt  is  presumed.  In  murder, 
where  the  life  as  well  as  the  liberty  of  the  defendant  is  in 
jeopardy,  where  the  homicide  is  established  against  the 
party  accused,  the  malice  and  guilty  purpose  are  implied. 
Although  the  law  requires  the  joint  operation  of  act  and 
intention  to  constitute  guilt,  yet  the  intention  is  in  the  most 
henious  offenses  which  are  followed  by  the  most  extreme 
penalties,  implied  by  the  act  or  acts  committed. 

Guilty  purpose  is  presumed  from  the  establishment  of 
the  facts  of  an  unlawful  or  forbidden  act.  And  this  rule  is 
not  confined  to  any  particular  class  of  cases.  It  is  the  gen- 
eral rule  of  the  criminal  law  of  evidence.  It  is  not  even 
confined  to  those  special  statutory  crimes  which  create  of- 
fenses, and  make  their  existence  depend  upon  the  guilty 
act  and  knowledge  of  the  person  charged. 

In  Massachusetts  in  the  case  of  the  Commonwealth  v.  El- 
tcell,  2  Mete.  190,  a  defendant  was  indicted  under  the  statute 
for  the  crime  of  adultery.     The  offense  consisted  in  unlaw- 
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fal  iDtercourse  with  Elizabeth  B.  Fosburghy  a  married 
woman.  There  was  no  allegation  of  proof  that  the  defend- 
ant knew  that  she  was  a  married  woman,  and  jet  the  court 
held  that  a  conyiction  which  was  had  under  this  indictment 
was  good,  and  say  that  the  ''reasonable  and  practicable 
rule  is  that  if  a  man  shall  willfully  do  an  unlawful  and  crimi- 
nal act,  he  must  take  upon  himself  all  the  legal  and  penal 
consequences  of  such  act."  They  further  add:  "It  is  true 
that  in  the  commission  of  all  crimes,  a  guilty  purpose,  a 
criminal  will  and  motive  are  implied.  But  in  general  such 
bad  motive  or  criminal  will  and  purpose  are  implied  from 
the  criminal  act  itself.  Bat  if  a  man  do  an  act  which  would 
be  otherwise  criminal,  through  mistake  or  accident,  or  by 
force,  or  the  compulsion  of  others,  in  which  his  own  will 
and  mind  do  not  instigate  him  to  the  act,  or  concur  in  it,  it 
is  matter  of  defense  to  be  averred  and  proved  on  his  part» 
if  it  does  not  arise  out  of  the  circumstances  of  the  case  ad- 
duced on  the  part  of  the  prosecution." 

In  the  Bame  state  where,  under  the  statute  forbidding  the 
publication  of  obscene  books  with  intent  to  corrupt  the 
public  morals,  a  defendant  was  indicted  for  that  offense 
without  charging  him  with  knowledge,  Abbott,  J.,  held  that 
the  indictment  should  have  averred  the  guilty  knowledge, 
but  in  passing  upon  the  question  what  was  proof  of  such 
knowledge,  says:  "Undoubtedly  in  general  proof  that  a 
person  sold  obscene  books  would  be  sufficient  prima  facie 
evidence  of  knowledge,  and  the  defendant  would  be  required 
to  overcome  it."  While  he  distinctly  held  that  the  indict- 
ment must  contain  the  allegation  of  guilty  knowledge,  he  as 
clearly  laid  down  the  rule  that  it  would  be  established  by 
the  obscene  publications  themselves  when  produced.  (Vide 
1  Lead.  Crim.  Gas.  553,  note.)  An  exception  to  this  rule 
is  found  in  its  application  to  offenses  enacted  by  statute 
against  counterfeiting  coin  and  forging  bank  not^s,  and 
the  defendant  insists  upon  extending  the  exception  to  the 
case  now  before  the  court. 

It  is  not  pretended  that  there  is  any  precedent  on  the  sub- 
ject, or  that  there  is  any  special  reason  showing  that  the 
rule  as  applied  in  the  court  below  would  be  harsh  or  likely 
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ever  to  lead  to  unjast  consequences.  Bat  because  of  some 
supposed  analogy  between  this  and  offenses  for  counterfeit- 
ing coin  or  forging  instruments,  the  exception  ought  to  be 
applied. 

In  Ohio  where  the  possession  of  and  secretly  keeping 
instruments  for  counterfeiting  coin  or  currency  is  made  a 
felony  by  statute,  the  courts  hold  that  the  fact  of  secret  pos- 
session is  proof  of  guilty  knowledge,  and  requires  the  party 
charged  to  explain  and  show  his  innocence.  (Ohio  Grim.  L. 
282.) 

If  a  man  desires  to  protect  himself  against  the  danger  of 
passing  a  spurious  article  of  gold  dust  he  can  always  do  so. 
It  is  not  a  lawful  tender  in  discharge  of  pecuniary  obliga- 
tions. He  is  neither  compelled  to  receive  it  nor  to  pay  it 
out.  The  facility  and  certainty  of  ascertaining  its  actual 
value  by  assay  or  tests  known  to  business  men  are  every- 
where available  in  this  country.  But  in  countries  where 
coin  and  notes  are  the  currency,  any  one  is  liable  to  be  im- 
posed on  by  a  simulated  article,  with  no  adequate  means 
of  detecting  its  bad  or  vicious  character.  And  because  an 
innocent  man  might  pass  a  counterfeit  article  of  coin  or 
paper  currency  with  no  purpose  of  crime,  and  to  prevent  a 
conviction  in  such  cases,  the  courts  have  held  that  the  guilty 
knowledge  should  not  be  inferred,  but  should  be  proved  by 
other  and  additional  testimony.  The  reason  for  the  ex- 
ception has  no  application  in  the  passing  of  spurious  du^t. 
He  can  know  by  a  test  whether  it  is  good  or  bad,  and  need 
not  remain  in  ignorance  unless  willfully  and  willingly  in  a 
case  of  doubt.  And  a  rule  which  would  release  him  from 
the  necessity  of  using  such  diligence  as  honesty  requires, 
would  be  in  the  interest  of  crime  instead  of  justice.  The 
commercial  wants  of  the  territory  do  not  by  any  means  de- 
mand such  an  article  as  a  circulating  currency.  And  if 
dealt  in  as  an  article  of  commerce  simply,  with  but  little 
expense  and  caution,  the  most  unskillful  or  least  expe- 
rienced need  never  be  imposed  upon  or  cheated. 

Ajs  an  objection  to  this  proposition  or  rule  of  law,  it  was 
urged  by  the  defendant's  counsel  that  such  a  rule  would 
convict  all  or  nearly  all  of  the  people  in  the  territory.   This 
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assumption  may  be  admitted  as  a  very  strong  statement  of 
the  case,  bat  there  certainly  is  very  little  argument  in  it. 
It  may  be  true  that  a  very  large  majority  of  those  who  have 
dealt  or  are  dealing  in  gold  dust,  or  receiving  and  paying  it 
out  as  money  in  their  ordinary  business  occupations,  have 
at  some  time  passed  a  counterfeit  article,  but  it  is  equally 
true  that  it  is  very  easy  for  an  innocent  party  to  establish 
his  innocence  beyond  all  question. 

The  ease,  facility,  and  certainty  with  which  the  spurious 
article  can  be  detected,  as  I  have  already  remarked,  when 
compared  to  the  difficulty  of  detecting  counterfeit  coin  or 
forged  instruments,  requires  that  innocent  dealers,  for  their 
own  protection  against  imposition,  and  in  occasional  in- 
stances, against  the  necessity  of  establishing  their  honesty 
of  purpose  in  passing  it,  should  at  least  exercise  diligence 
and  caution  in  receiving  gold  dust  of  any  character  or  ap- 
pearance whatever. 

Hence,  from  as  thorough  and  full  an  examination  of  this 
case  as  the  circumstances  and  occasion  will  permit,  I  am 
fully  persuaded  that  the  instructions  of  the  court  below  at 
the  trial  were  correct,  and  that  the  rules  of  law  governing 
cases  under  this  statute,  which  I  may  here  remark,  is 
peculiar  almost  alone  to  our  criminal  code,  was  rightly  ap- 
prehended and  given  in  charge  to  the  jury.  The  instruc- 
tions throughout  are  succinct  and  lucid,  and  free  from  ob- 
jection on  all  points  upon  which  they  treat. 

The  judgment,  therefore,  of  the  court  below  is  affirmed. 


THE  PEOPLE,   Eespondents,  v.  MTER  FRANK,  Ap- 
pellant. 

Criminal  Law — Larceny. — Li  order  to  constitute  the  crime  of  larceny  it  is 
necessary  that  the  property  taken  should  have  an  owner,  and  that  it  be 
taken  with  felonious  intent. 

Indiotubnt — Pboof. — ^Iji  an  indictment  for  larceny  it  is  necessary  that  the 
ownership  of  the  property  taken  should  be  alleged,  and  such  averment 
must  be  proved  substantially  as  laid. 

Indictment — Pboof — Variance. — ^If  in  an  indictment  for  larceny  the  prop- 
erty is  alleged  to  be  that  of  W.,  but  on  the  trial  be  proven  to  be  that  of 
W.  &  Co.,  consisting  of  W.  and  another  person,  the  variance  is  fatal. 
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Appeal  from  the  second  judicial  district,  Boise  county. 
The  verdict  of  the  jury  was  as  follows :  **  We,  the  jury,  find  a 
verdict  of  guilty  against  the  defendant  for  grand  larceny, 
for  stealing  the  property  of  M.  Whiteman  &  Co.,  namely, 
gold  specimens  to  the  amount  of  sixty-five  dollars,  more  or 
less;  also  gold  coin  to  the  amount  of  about  ninety  dollars, 
and  two  gold  buckles  valued  at  twelve  or  fifteen  dollars,  the 
property  of  M.  Whiteman  &  Co.,  which  was  stolen  June, 
1867,  at  Oenterville,  Boise  county,  I.  T."  The  remaining 
facts  are  sufficiently  stated  in  the  opinion. 

John  G.  Henley,  for  the  appellant,  c\ted  the  following  au- 
thorities: 2  Archb.  Grim.  PI.  and  Pr.  357-367;  criminal 
practice  act,  sec.  406-409. 

•  ■ 

J.  J.  May,  district  attorney,  for  the  people. 

Cummins,  J.,  delivered  the  opinion  of  the  court,  Kelly, 
J.,  concurring,  MoBbide,  C.  J.,  concurring  in  the  judg- 
ment. 

The  defendant  was  indicted  for  grand  larceny.  On  the 
trial  the  jury  returned  a  special  verdict,  in  which  they  de- 
scribed the  property  set  out  in  the  indictment,  giving  its 
value  and  stating  that  it  was  stolen  by  the  defendant  from, 
and  that  the  property  belonged  to,  **M.  Whiteman  &  Co.," 
but  do  not  say  that  the  Whiteman  named  in  the  in- 
dictment is  the  same  with  M.  Whiteman  named  in  the  ver- 
dict- Upon  this  the  court  below  sentenced  the  defendant 
to  imprisonment  in  the  penitentiary. 

The  error  assigned  is  that  the  indictment  and  verdict 
show  a  variance:  that  the  indictment  charges  the  property 

to  belong  to  Whiteman,  while  it  was  found  on  the 

proof  to  be  the  property  of  M.  Whiteman  &  Co.,  an  en- 
tirely different  ownership. 

This  position  is  correct,  as  I  conceive,  upon  principle  as 
well  as  upon  authority.  The  statute  requires  that  to  con- 
stitute the  crime  of  larceny,  the  property  of  some  person 
should  have  been  taken  with  a  felonious  intent.  The  prin- 
ciple has  always  been  laid  down  and  strictly  adhered  to  by 
courts  in  cases  of  this  character,  so  far  as  my  researches 
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have  gone,  that  the  property  stolen  must  be  laid  in  the  in- 
dictment in  the  general  owner,  or  in  some  one  having  a  spe- 
cial property  therein,  as  a  bailee.  And  this  averment  or 
statement  must  be  proved  snbstantiallj  as  laid.  {Common' 
wealth  \. Blood,  4b  Gray,  33.) 

In  this  case,  as  I  have  stated,  it  was  averred  that  the 

property  belonged  to  Whiteman.      On  the  proof  it 

appeared  to  be  the  property  of  M.  Whiteman  and  one  Arn- 
heim,  doing  business  as  partners,  and  that  both  were  in 
and  about  the  store  where  the  goods  were  stolen. 

In  the  case  of  The  Commxmweallh  y.  Trimer  et  al.,1  Mass. 
476,  the  indictment,  as  in  the  case  now  being  considered, 
averred  the  goods  stolen  to  belong  to  Joseph  Haley.  It 
appeared  in  evidence  that  these  goods  were  the  property  of 
Haley  and  one  Joshua  Emery,  who  were  partners  in  trade. 
Upon  which  Sedgwick,  J.,  being  present  at  that  time  only, 
Sewall,  J.,  being  also  present,  said  if  the  case  proceeds 
there  must  be  an  acquittal,  as  a  conviction  on  this  indict- 
ment would  be  no  bar  to  another  prosecution. 

I  think  upon  a  careful  scrutiny  of  the  Dodd  case,  and  also 
the  case  of  Dodge  and  ChilcoU,  2  Archb.  Crim.  PL  and  Pr. 
366,  they  will  be  found  not  to  declare  a  contrary  rule  or 
opinion,  as  has  been  intimated.  In  the  former  it  was  said 
that  the  goods  stolen  might  have  been  laid  as  the  property 
of  Dodd,  senior,  for  the  very  evident  reason  that  he  might 
be  considered  the  bailee  of  the  minor  heirs,  who  inherited 
their  ancestors*  share  of  the  common  property.  The  minor 
children  could  not  be  said,  in  law,  to  be  in  possession  of 
such  property,  as  each  one  of  the  several  partners  of  a 
business  firm  are  of  the  entire  property.  Neither  could 
they  be  said  to  be  in  possession  of  their  moiety.  So  in  the 
latter  case.  The  property  was  stated  in  the  indictment  to 
belong  to  Dodge  and  Sarah  Ohilcott,  widow.  It  was  con- 
tended by  the  prisoner  that  the  children  of  S.  Chilcott, 
deceased,  in  respect  to  their  interest  under  the  statute  of 
distributions,  should  have  been  named  as  joint  proprietors. 
But  the  learned  judge  before  whom  the  prisoner  was  tried 
held  that  the  actual  possession  in  B.  Dodge  and  Sarah 
Chilcott,  as  owners,  was  sufficient.     And  the  judges  after- 
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wards,  upon  the  case  being  reserved  for  their  consideration^ 
held  that  the  conviction  was  right.  While  it  is  true  that 
the  possession  of  Dodd  in  the  one  case,  and  of  Dodge  and 
Ohilcott  in  the  other,  might  innre  to  the  benefit  of  the 
minor  children,  and  was  in  fact  for  them,  yet  that  posses- 
sion was  not  their  possession  in  the  sense  we  use  that  term 
when  speaking  of  partners.  In  the  former  case£j  the  posses* 
sion,  which  is  sufficient  to  maintain  the  indictment,  is  ex- 
clusive, in  a  great  measure,  in  those  named,  while  in  case 
of  partners  it  is  quite  different,  for  in  this  case  the  posses- 
sion of  one  is  not  exclasive,  but  the  possession  of  the  firm. 
Hence  it  must  be  admitted  that  there  were  very  cogent  and 
strong  reasons  for  the  rule,  as  well  as  a  decided  preponder- 
ance, at  least,  of  authority,  and,  as  I  think,  the  conflict  in 
authorities  is  more  apparent  than  real.  The  property,  then, 
should  be  laid  as  the  property  of  all  the  general  owners,  or 
of  a  bailee  or  bailees,  or  in  case  of  partners  or  other  joint 
owners  or  owners  in  common,  it  should  be  stated  either  as 
the  property  of  all,  naming  them,  or  as  one  of  them  named, 
and  "  another"  or  **  others." 

This  would  be  sufficient  upon  which  to  determine  the 
case  in  this  court,  were  it  not  intimated  that  the  ruling  of 
the  court  below  is  justified  by  the  two  hundred  and  thirty- 
ninth  section  of  the  criminal  practice  act.  This  section  reads 
as  follows:  ''When  an  ofifense  involves  the  commission  or 
an  attempt  to  commit  private  injury,  and  is  described  with 
sufficient  certainty  in  other  respects  to  identify  the  act,  an 
erroneous  allegation  as  to  the  person  injured,  or  intended 
to  be  injured,  shall  not  be  deemed  material." 

From  this  it  is  insisted  that  in  case  the  offense  is  suffi- 
ciently set  forth  or  described,  so  there  is  no  mistaking  the 
crime  intended  to  be  charged,  an  erroneous  allegation  as  to 
the  person  injured,  even  though  it  should  turn  out  to  be  an 
entirely  different  name,  will  not  affect  the  proceedings. 
And  the  case  of  The  People  v.  McJNealy,  17  Gal.  332,  is  cited 
as  favoring  this  view.  So  far  as  I  can  gather  anything 
from  this  case  cited,  it  presented  a  good  indictment  for  an 
"assault  with  a  deadly  weapon  with  intent  to  inflict  bodily 
injury,"  but  gave  the  name  of  Sin  Groon  as  the  person  in- 
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jared,  when  it  turned  out  in  evidence  that  the  name  of  such 
person  was  Lin  Goon.  Whereupon  a  noUe  prosequi  was  en- 
tered. A  new  indictment  having  been  found,  a  trial  and 
conviction  was  had,  and  an  appeal  taken.  The  defendant, 
among  other  defenses,  set  up  on  the  second  trial  a  ' '-former 
acquittal."  On  this  defense  the  court  excluded  all  evi- 
dence, which  the  supreme  court  held  right,  and  in  com- 
menting on  the  section  above  quoted,  says  that  ''it  is  con- 
tended by  the  defendant  that  the  effect  of  this  section  was 
to  render  the  variance  between  the  proof  and  the  indict- 
ment immaterial;  but  we  think  that  such  is  not  the  proper 
construction.  It  is  only  where  there  are  other  circum- 
stances sufficient  to  identify  the  offense  that  the  statute  was 
intended  to  operate."  This  last  sentence  is  somewhat  am- 
biguous, as  the  court  do  not  intimate  in  what  such  "other 
circumstances"  might  consist.  But  they  further  say :  "There 
is  no  such  circumstance  in  this  case,  and  to  hold  that  the 
defendant  could  have  been  convicted  notwithstanding  the 
variance,  would  be  to  hold  that  he  might  have  been  con- 
victed of  an  offense  different  from  that  charged  in  the  in- 
dictment." 

The  language  of  the  court  in  the  case  cited  applies  with 
equal  force  to  the  case  at  bar.  There  is  no  objection  to  the 
indictment,  but  by  the  evidence  it  is  ascertained  that  the 

prisoner  did  not  steal  the  goods  of  Whiteman,  but  is 

guilty  of  another  offense  altogether,  namely,  that  of  felo- 
niously taking  the  property  of  M.  Whiteman  &  Co. 

In  the  case  of  McNeally,  the  indictment  being  good  so  far 
as  it  charged  a  public  offense  and  going  no  further,  as  in 
this  case,  the  statute  did  not  apply,  for  the  reason  that  there 
were  none  of  those  circumstances  in  respect  to  which  it 
might  be  defective,  and  yet  be  sufficient  to  support  a  sen- 
tence. To  charge  the  offense  of  larceny  the  felonious  tak- 
ing and  carrying  away  must  not  only  be  averred,  but  that 
the  goods  were  the  property  of  some  person  named.  Then 
the  plain  reading  of  the  statute  is,  where  an  offense  involves 
the  commission  or  an  attempt  to  commit  private  injury,  as 
almost  every  felony  does,  and  the  offense  is  described  with 
sufficient  certainty,  except  as  to  the  private  injury,  to  iden- 
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lifj  the  act,  an  erroneous  allegation  as  to  the  person  injnred 
Trill  not  be  material ;  still  the  person  injured  must  be  named, 
or  the  failure  will  be  fatal.  The  court  plainly  say  that  the 
statute  has  no  application  to  cases  of  variance.  The  statute 
does  not,  as  I  conceive,  dispense  with  the  necessity  of  nam- 
ing the  person  injured,  but  only  declares  that  where  the 
offense  is  sufficiently  described  in  other  respects  than  in 
describing  the  private  injury,  an  erroneous  allegation  as  to 
the  person  injured  will  not  affect  the  proceedings,  although 
the  proper  person  must  be  named.  If  there  is  no  attempt, 
as  in  this  case,  to  describe  the  private  injury  which  may 
Lave  been  involved,  further  ^than  it  is  necessarily  included 
in  the  statement  of  the  public  offense  charged,  then  a  case 
for  the  application  of  the  statute  is  not  presented.  And 
hence  there  is  much  force  in  the  position  of  the  counsel 
for  the  prisoner  that  this  statute  applies  more  frequently  to 
that  class  of  offenses  made  so  by  statute,  which  were  mere 
private  injuries  at  common  law.  For  it  is  a  general  rule 
that  indictments  in  such  cases  are  required  to  be  more  par- 
ticular in  the  statements  of  facts  constituting  the  offense, 
in  order  to  bring  them  clearly  within  the  statute. 

Therefore  I  conclude  that  the  statute  was  not  designed 
nor  does  it  do  away  with  the  effect  of  a  variance  in  this  re- 
spect, and  in  this  case  it  was  necessary  for  the  prosecutor 
to  prove  the  averment  of  ownership  substantially  as  laid. 
But  not  having  done  this  the  variance  is  fatal. 

Judgment  reversed. 

Opinion  by  MoBbide,  C.  J.,  concurring  in  the  judgment. 

I  do  dissent  from  the  judgment  rendered  in  this  case. 
I  only  desire  to  say  that  in  my  opinion  section  239  of  the 
criminal  practice  act  is  narrowed  in  its  construction  by  my 
associates  beyond  what  is  warranted.  The  statute  provides 
that  where  there  are  other  circumstances  sufficient  to  identify 
the  offense  charged,  that  an  error  as  to  the  person  injured 
shall  not  be  material.  As  I  do  not  propose  to  claim  that 
there  are  sufficient  other  circumstances  in  this  case  to  war- 
rant us  in  saying  that  the  offense  described  by  the  special 
verdict  is  the  same  charged  in  the  indictment,  it  is  not  ma- 
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terial  to  go  further  than  to  say  that  I  think  the  statute  means 
that  there  may  be  cases  so  identified  by  other  facts  than 
those  referring  to  the  person  injured,  that  notwithstanding 
it  turns  out  to  be  another  person,  the  defendant  may  be  con- 
victed. What  those  facts  might  be  in  advance  it  would  be 
too  difficult  to  define.  But  if  defendant  is  charged  with 
assaulting  A  and  the  act,  the  manner  of  it,  the  instrument, 
the  place  where,  and  the  time  when,  are  so  described  that 
where  the  proof  shows  that  the  act  charged  was  in  reality 
committed  on  B,  and  not  on  A,  then,  notwithstanding  the 
variance,  he  may  be  convicted.  In  such  case  the  statute 
will  apply.  ^ 

With  this  expression  of  my  views  I  concur  in  the  judg- 
ment. 


THE  PEOPLE,  Respondents,  v.  N.  J.  NASH,  Appellant. 

Pbocess  Defined. — The  word  process,  as  used  in  the  statute,  is  equiralent 
in  meaning  to  the  sheriff's  official  authority. 

Criminal  Law— Pleadii^o — Demurrer.  —  The  objection  that  an  indict* 
ment  charges  two  offenses  must  be  taken  by  demurrer. 

Idem. — An  objection  to  an  indictment,  that  it  sets  forth  no  sufficient  charge 
of  a  criminal  offense,  should  not  be  allowed  to  prevail  in  a  doubtful  case, 
but  only  when  the  insufficiency  is  so  palpable  as  clearly  to  satisfy  the 
mind  of  the  judge  that  a  verdict  thereon  would  not  authorize  a  judg- 
ment. 

Degree  of  Proof. — It  is  not  necessary  for  the  prosecution  to  exclude  every 
possible  defense  in  order  to  secure  a  conviction. 

Obstructing  Officer — Notice. — While  the  statute  requires  an  officer  to 
inform  a  party  upon  whom  he  is  about  to  serve  criminal  process  of  his 
office  and  purpose,  this  need  not  be  done  when  the  officer  is  well  known 
to  such  person. 

Appeal  from  the  second  jndicial  district,  Boise  county. 

Boahorough  &  Preston^  for  the  appellants : 

An  indictment  under  a  statute  must  state  all  such  facts 
and  circumstances  as  constitute  the  statutory  offense,  so  as 
to  bring  the  party  indicted  clearly  within  the  provisions  of 
the  statute.  (People  v.  Oohn,  8  Oal.  43;  Commonwealth  v. 
Proton f  8  Mass.  65;  Commonwealth  v.  Phillips^  16  Pick.  213; 
People  V.  Madder,   9  Cal.  44;   People  v.  Saviera,  14  Id.  30; 
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People  Y.  JUen,  6  Denio,  76;  People  y.  Taylor,  3  Id.  91.) 
The  charge,  as  laid  in  the  indictment,  that  the  officer  was 
in  the  ''discharge  of  his  duty  as  such  sheriff,"  is  too  gen- 
eral. (1  Archb.  Grim.  Pr.  and  PL  291;  Id.  146.)  The  in- 
dictment  should  show  what  duty  the  sheriff  was  performing, 
so  that  the  court  may  see  that  it  was  official  duty.  (2  Id. 
290  et  seq.) 


i7.  J.  May,  district  atiomey,  for  the  people. 


McBbide,  0.  J.,  delivered  the  opinion  of  the  conrt, 
Cummins,  J.,  concurring,  Kellt,  J.,  dissenting. 

The  defendant  was  indicted  for  resisting  an  officer  while 
in  the  discharge  of  his  official  duty,  by  assaulting  him  with 
a  pistol.  On  arraignment  in  the  lower  court  the  defendant 
demurred  to  the  indictment  on  the  ground  that  it  did  not 
allege  "that  Crutcher  (the  offieer)  was  attempting  to  serve 
any  process,  or  that  he  had  any  process  to  serve  at  the  time," 
etc.  This  the  court  overruled  and  defendant  excepted,  and 
now  assigns  said  ruling  as  error.  The  defendant  then  en- 
tered the  plea  of  not  guilty,  and  on  the  trial  was  convicted 
of  the  offense  alleged  in  the  indictment.  On  the  trial  the 
court  was  asked  to  instruct  the  jury  as  to  several  questions 
suggested  by  defendant;  some  of  these  instructions  were 
refused  and  others  given,  as  appears  by  the  record,  to  which 
exceptions  were  taken.  After  the  verdict  the  defendant 
moved  in  arrest  of  judgment,  and  though  several  grounds 
are  assigned,  we  can  only  consider  one  of  them,  because 
under  the  provisions  of  section  293  objections  which  are 
grounds  of  demurrer  can  only  be  taken  advantage  of  on 
demurrer,  except  two,  viz.,  want  of  jurisdiction  in  the  court, 
and  that  the  facts  stated  do  not  constitute  a  public  offense. 
Inasmuch  as  the  defendant  did  not  urge  on  demurrer  the 
objection  that  the  indictment  charged  more  than  one  of- 
fense, and  that  it  does  not  conform  to  the  requirements  of 
the  two  hundred  and  thirty-third  and  fourth  sections  of  the 
criminal  practice  act,  she  is  precluded  from  raising  them 
afterwards,  except  the  objection  that  the  indictment  does 
not  show  facts  constituting  a  public  offense.  (Crim.  Pr. 
Act,  sec.  293.) 
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The  motion  in  arrest  of  judgment  was  denied,  as  also  a 
motion  for  a  new  trial  based  on  the  exceptions,  and  on  ap- 
peal all  the  objections  are  before  us  for  review.  We  have 
before  us,  therefore,  three  propositions : 

1.  The  sufficiency  of  the  demurrer. 

2.  Was  there  sufficient  in  the  indictment  to  show  that  an 
offense  had  been  committed  ? 

3.  Was  the  motion  for  new  trial  properly  denied? 

As  to  the  demurrer,  though  the  statute  provides  five 
distinct  grounds  of  demurrer  the  defendant  urged  but  one, 
and  it  is  not  a  little  difficult  to  say  whether  that  was  intended 
to  be  under  the  second  or  fourth  subdivision  of  the  section 
(285)  which  specifies  the  various  causes  of  demurrer.  The 
language  of  the  demurrer  is  that  the  indictment "  does  not  set 
forth  facts  sufficient  to  constitute  the  crime  alleged  therein, 
in  this,  that  it  does  not  appear  that  said  James  I.  Crutcher  was 
attempting  to  serve  any  process  at  the  time  of  the  alleged 
assault,  or  that  he  had  any  process  to  serve,"  etc.  I  take  it 
that  the  defendant  meant  by  this  demurrer  to  except  to  the 
sufficiency  of  the  facts  charged  to  constitute  the  offense  named 
in  the  indictment.  He  did  not  mean  to  say  that  there  was 
no  such  public  offense,  but  only  that  the  statement  of  it 
was  insufficient  in  the  particular  suggestions,  viz.,  that  the 
officer  assaulted  was  armed  with  such  process  as  to  make 
an  assault  upon  him  a  crime. 

The  question  then  is,  what  kind  of  process  is  it  necessary 
for  an  officer  to  have  in  order  to  make  resistance  \x>  him 
an  offense  ?  Does  the  law  require  that  he  should  be  armed 
with  a  written  process  from  some  court,  in  order  that  the 
offense  of  resistance  to  the  officer  could  exist  ?  Is  there 
any  unwritten  process,  any  power  inherent  in  the  officer 
which  is  equivalent  to  written  process  from  some  court, 
which  requires  of  him  the  performance  of  official  duties, 
and  which  protects  him  while  in  their  performance?  The 
answer  is  found  in  the  statute.  All  of  the  official  duties  of 
the  sheriff  are  there  prescribed  and  enjoined,  and  they  are, 
briefly,  to  serve  the  written  commands  of  the  various  courts 
in  his  county,  to  obey  the  directions  of  such  courts  as  their 
ministerial  officer,  to  collect  certain  taxes,   and  perform 
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various  duties  of  a  general  character  prescribed  by  the 
statutes.    All  these  obligations  imposed  by  law  are  com- 
prehended and  clearly  described  by  the  term  ''official  du- 
ties."   The  statute  punishes  the  offense  of  resisting  the 
sheriff  while  he  is  serving  or  attemptiug  to  serve  process. 
Does  this  mean  that  he  shall  be  protected  while  he  is  serv- 
ing written  process  only,  and  that  there  can  be  no  offense 
in  other  cases  of  resistance.    The  defendant  contends  that 
this  is  the  law,  but  we  think  erroneously.     I  think  that  the 
word  process,  as  found  in  the  statute,  is  used  in  its  ex- 
tended or  unlimited  sense,  and  is  equivalent  to  the  sheriff's 
official  authority.    It  would  be  a  strange  law  that  would 
require  an  officer  under  the  sanction  of  an  oath  and  the 
obligations    of  an   official  bond,  to  perform   certain  pre- 
scribed duties  without  any  written  process  whatever,  and 
yet  leave  him  with  no  protection  other  than  that  which  is 
common  to  every  citizen.     In  many  instances,  when  the 
most  crimes  are  committed,  and  the  most  offenders  are  to 
be  apprehended,  and  the  greatest  risk  and  danger  are  to  be 
incurred,  no  time  can  be  given  to  the  duty  of  getting  out 
process.    Is  an  officer  to  run  the  hazard  of  losing  his  life 
while  executing  his  duty  under  such  inconsistencies,  and 
the  criminal  to  be  left  to  resist  without  any  fear  of  punish- 
ment except  such  as  would  be  meted  out  to  him  if  it  were 
an  encounter  with  a  private  individual  ?    Such  a  construc- 
tion of  the  law  is  unreasonable  and  utterly  inconsistent  with 
the  prevailing  principle  which  everywhere  in  our  juris- 
prudence makes  duty  on  the  one  hand  and  protection  on 
the  other  co-equal  and  co-extensive.     Such  a  construction  of 
the  law  is  founded  on  the  letter  which  killeth,  not  the  spirit 
which  giveth  life;  and  I  can  not  assent  to  it.     I  can  not 
agree  to  a  construction  of  the  statute  which  obliges  an 
honest  officer  in  this  land  of  violence  to  take  his  life  in  his 
hands,  and  go  out  in  the  discharge  of  his  duties  and  fur- 
nishes no  shield  for  his  faithfulness  while  thus  engaged, 
and  whenever  he  is  resisted,  while  in  the  discharge  of  his 
duty,  the  person  so  offending  can  not  plead  in  palliation  of 
his  violence  that  the  officer  was  without  written  process. 

14 
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He  may  show  that  he  was  acting  without  authority^  but  the 
form  of  the  authority  is  nothing  to  him. 

That  this  is  correct  is  evident  from  the  statute  itself.  The 
language  in  section  100,  crimes  and  punishments,  is:  '^  Any 
person  who  shall  willfully  obstruct,  resist,  or  oppose  any 
sheriff,  etc.,  in  serving  or  attempting  to  serve  any  law  pro- 
cess, or  order  of  any  court,  judge,  justice  of  the  peace,  or  any 
other  legal  process  whatever.  Strictly  speaking,  process/' 
as  its  etymology  shows,  is  something  issuing  out  of,  or  from 
a  court  or  judge,  and  if  the  statute  had  stopped  there  some 
force  would  be  given  to  the  defendant's  construction  of  the 
term,  but  in  order  to  cover  any  conceivable  cause  of  official 
duty  the  legislature  adds  ''or  any  other  legal  process  what- 
ever." That  this  means  all  cases  when  the  sheriff  is  en- 
gaged in  duty  enjoined  by  law  is  clear  or  it  would  be  a  use- 
less sentence.  It  was  to  carry  out  the  principle  that  duty 
to  perform  and  protection  in  that  duty  should  go  hand  in 
hand. 

This  being  the  case,  it  follows  that  no  matter  whether  the 
officer  was  serving  a  warrant  of  arrest,  civil  process  for  at- 
tachment of  goods,  or  distraining  for  taxes  due,  the  de- 
fendant in  resisting  him,  while  discharging  his  official  duty, 
was  resisting  him  while  serving  process  and  would  be  guilty 
under  the  statute.  The  crime  would  be  as  great  in  civil 
as  in  criminal  cases,  when  he  had  a  warrant  as  when  he  had 
none,  and  no  less  a  crime  in  the  latter  than  the  former. 
The  question  would  be  whether  he  was  in  the  performance 
of  some  duty  either  ordered  by  a  court  or  enjoined  by  law, 
and  if  defendant  knew  that  he  was  so  engaged,  the  kind  of 
process  could  be  a  matter  of  no  consequence.  These  positions 
as  to  what  is  legal  process  are  affirmed  in  the  case  of  the 
People  V.  NevinSy  2  Hill,  166-9,  by  Judge  Cowan  in  a  de- 
cision where  the  whole  question  is  fully  and  elaborately  dis- 
cussed, and  fully  sustains  all  that  I  claim  for  the  term 
process  in  this  case. 

2.  The  motion  in  arrest  of  judgment  claims;  1.  That  the 
indictment  charges  more  tLan  one  offense.  As  this  objec^ 
tion  was  not  urged  by  the  demurrer  it  was  too  late  to 
take  it  after  trial  (see  sec.  293);  2.  That  the  indictment 
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does  not  substantially  conform  to  sections  233  and  234  of 
the  criminal  practice  act.  For  the  reason  assigned  above 
we  can  not  consider  this  objection,  except  so  much  of  it  as 
is  found  in  the  third  allegation  of  the  motion  and  which  is, 
3.  That  the  facts  stated  do  not  constitute  a  public  offense. 
This  I  now  proceed  to  consider. 

In  the  case  of  the  Commontoealth  v.  Eastman,  1  Oush.  214, 
the  court  say  that  such  a  motion  (to  quash  because  the  in- 
dictment sets  forth  no  su£Scient  charge  of  any  criminal  of- 
fense) "should  not  be  allowed  to  prevail  in  a  doubtful  case, 
but  only  when  the  insufficiency  of  the  indictment  is  so  pal- 
pable as  clearly  to  satisfy  the  presiding  judge  that  a  verdict 
thereon  would  not  authorize  a  judgment  against  the  defend- 
ant." This  is  stating  the  doctrine  very  strongly,  but  it 
shows  how  careful,  even  in  a  state  where  the  greatest  strict- 
ness prevails,  the  courts  are  in  requiring  a  substantial  legal 
defect  instead  of  a  mere  technical  weakness,  to  defeat  an 
indictment.  With  some  strictness  pught  the  rule  to  be  ap- 
plied after  a  verdict  has  been  had.  It  is  true  that  if  it  ap- 
pears that  all  the  facts  charged  are  admitted  there  would 
still  be  no  crime,  such  an  indictment  is  worthless,  and  even 
after  verdict  should  be  set  aside;  but  if  an  indictment  con- 
tains all  the  elements  of  crime  in  its  charges,  let  them  be 
ever  so  defectively  stated,  and  the  defendant  do  not  demur 
and  stand  upon  the  defect,  but  goes  to  trial  and  a  verdict 
is  found  against  him,  the  presumption  is  that  the  proof 
must  have  established  all  that  was  necessary  to  convict, 
and  he  can  not  be  heard  to  impeach  the  weakness  of  the 
charge.  The  charge  in  this  case  is  that  the  defendant  was 
guilty  of  the  crime  of  resisting  an  officer. 

This  is  an  offense  at  common  law  and  under  our  statute. 
Blacks  tone  says:  ''Obstructing  lawful  process  is  at  all 
times  an  offense  of  a  very  high  and  presumptuous  nature, 
but  more  particularly  so  when  it  is  an  obstruction  of  an  ar- 
rest upon  criminal  process.  And  in  civil  cases  resistance 
will  justify  an  officer  in  proceeding  to  the  last  extremity. 
So  that  in  all  cases,  civil  or  criminal,  when  persons  having 
authority  to  arrest  or  imprison  are  resisted  in  so  doing 
while  using  the  proper  means  for  that  purpose,  they  may 
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repel  force  with  force,  and  need  not  give  back."  (Archb. 
787.)  Also,  p.  852:  OflScers  of  justice  while  in  the  execu- 
tion of  their  offices  are  nnder  the  peculiar  protection  of  the 
law,  and  killing  them  whilst  so  doing  is  murder.  Note,  also, 
sheriffs,  constables,  watchman,  etc.,  while  in  the  due  execu- 
tion of  their  duties,  are  under  the  peculiar  protection  of  the 
law — a  protection  founded  in  wisdom  and  equity — for  with- 
out it  the  public  tranquillity  can  not  be  maintained  nor  pri- 
vate property  secured;  nor,  in  the  ordinary  course  of  things, 
will  offenders  of  any  kind  be  amenable  to  justice.  Again, 
in  the  text,  same  page,  the  author  says:  *' Every  person  act- 
ing in  lieu  of  peace  officers,  whether  commanded  to  do  so 
or  not,  enjoys  the  same  protection  as  the  officers  them- 
selves/' He  also  adds,  p.  856 :  ''Also  in  civil  suits  the  officer 
who  executes  the  process  of  the  courts  is  entitled  to  the  same 
protection  as  an  officer  of  justice  in  criminal  cases." 

These  citations  sufficiently  establish  the  position  that  re- 
sistance to  an  officer  in  the  execution  of  his  duties  is  aa 
offense  punishable  both  at  common  law  and  by  statute. 
When,  therefore,  a  charge  is  made  that  the  defendant  re- 
sisted the  officer  while  in  the  discharge  of  his  official  duty 
by  assaulting  him  with  a  pistol  as  in  this  case,  there  can  be 
no  question  that  it  presents  a  statement  which,  if  true,  is  a 
crime,  and  the  question  is  whether  the  words  of  the  charge 
bring  the  case  within  the  provisions  of  section  100,  of  the 
act  of  crimes  and  punishments.  If  I  am  correct  that  when 
the  officer  is  performing  any  duty  in  administering  the  civil 
or  criminal  law  which  is  enjoined  upon  him,  and  I  think  the 
authorities  quoted  establish  this,  then  the  allegation  in  this 
indictment,  though  not  in  the  language  of  the  statute,  is 
embraced  by  it.  The  phrase,  while  in  the  discharge  of  offi- 
cial duty,  is  more  general  than  the  one  found  in  the  statute, 
but  the  latter  is  clearly  within  its  meaning.  If  the  defendant 
bad  objected  by  demurrer  that  it  was  too  general;  that  it  did 
not  clearly  show  what  duty  the  officer  was  performing;  that 
it  was  not  sufficiently  explicit  in  setting  out  the  circum- 
stances of  the  offense — I  think  the  objection  would  have 
been  good.  But,  having  waived  a  fuller  statement  of  the 
facts,  he  can  not  urge  it  now.   The  right  to  require  the  par- 
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ticalars  of  the  offense,  such  as  whether  the  officer  was  there 
to  arrest  the  defendant,  to  search  the  premises  for  some 
other  offender,  or  to  attach  her  goods — these  are  facts 
which  she  might  require  for  the  purpose  of  knowing  pre- 
cisely the  offense,  by  identifying  it  by  its  attendant  circum- 
stances; but  to  allow  a  party  to  sleep  on  these  rights 
through  a  trial,  when  they  must  have  been  proven  in  order 
to  a  conviction,  and  then  deny  their  existence  because  they 
did  not  as  fully  show  upon  the  indictment  as  they  might 
have  been  required  to  be,  is  simply  to  trifle  with  forms. 
Even  if  it  were  not  punishable  under  the  statute  for  resist- 
ing an  officer,  it  would  clearly  be  at  common  law,  as  I  have 
shown  by  the  citation  from  authority;  and  admitting  that 
the  indictment  is  defective  for  that  purpose,  and  that  no 
conviction  could  be  had  for  resisting  an  officer  because  of 
defective  statement  of  the  officer's  duty  and  authority,  the 
charge  for  assault  on  the  sheriff  is  good  in  every  particular. 
The  last  objection  that  the  indictment  contains  no  offepse 
in  the  motion  for  arrest  of  judgment  is  consequently  not 
sustained,  and  was  properly  overruled.  The  next  point  pre* 
sented  as  showing  ground  for  reversal  is  error  of  the  court 
below  in  its  instructions  to  the  jury. 

The  first  error  relied  upon  is  the  instruction  that  the  pre- 
sumption of  law  was  in  favor  of  the  rightfulness  of  the 
sheriff's  proceedings  in  entering  the  defendant's  house  to 
make  the  arrest  and  search,  and  if  the  circumstances  which 
would  legally  authorize  an  arrest  and  search  without  war- 
rant did  not  exist,  it  devolved  on  the  defendant  to  show 
their  non-existence.  This  instruction  is  based  on  the  fa- 
miliar rule  that  when  the  unlawful  act  which  would  consti- 
tute the  offense  is  proven,  anything  that  goes  to  show  inno- 
cence comes  from  the  accused.  It  is  not  for  a  prosecution 
to  exclude  any  possible  defense  in  order  to  a  conviction.  In 
this  case  Crutcher,  the  sheriff,  who  was  assaulted,  testified 
that  he  believed  Watson  was  guilty  of  a  felony,  that  he  was 
informed  he  was  in  defendant's  house,  and  went  there  to 
arrest  him.  This  would  authorize  the  issuance  of  a  war- 
rant, and.  if  the  facts  as  stated  were  believed  by  him  their 
absolute  truth  was  unimportant.     Watson  may  have  been 
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entirely  innocent — he  may  not  have  been  about  defendant's 
house.  Still  that  would  not  justify  an  assault  upon  an  offi- 
cer who  believed  the  contrary,  nor  relieve  him  from  the  duty 
of  making  the  arrest  wherever  found.  When  the  sheriff  be- 
lieved a  felony  had  been  committed  by  Watson,  that  he  was 
concealed  in  defendant's  house,  he  not  only  was  authorized 
to  arrest  but  it  was  his  duty  to  do  so,  with  or  without  war- 
rant. If  Watson,  though  falsely  accused,  could,  if  found, 
have  been  compelled  to  submit  to  arrest,  and  there  is  no 
doubt  of  it,  could  the  defendant  resist  the  sheriff  in  attempt- 
ing his  arrest  and  not  be  guilty  ?  To  showannocence,  the 
defendant  should  show  that  the  officer  was  proceeding  with- 
out any  cause  to  suspect — in  other  words,  acting  in  bad  faith. 
This  is  the  only  check  on  his  discretion — bad  faith  or  with- 
out probable  cause. 

The  second  objection  to  the  instructions  is  that  the  jury 
was  instructed  by  the  court  below,  ''that  if  the  defendant 
knew  Crutcher  was  the  sheriff  it  was  not  necessary  for  him 
to  announce  his  office''  when  he  came  to  make  the  arrest  at 
the  time  of  the  resistance.  The  statute  requires  that  an 
officer  should  inform  a  party  of  his  office  and  his  purpose 
when  he  is  in  the  execution  of  process,  but  this  becomes  an 
idle  formality  when  the  officer  is  known.  The  sheriff  in  this 
case  swears  that  he  was  known  to  the  defendant  as  sheriff, 
and  that  he  did  inform  her  of  his  object.  The  law  does  not 
require  a  useless  parade  of  official  pedigree  to  a  party  al- 
ready knowing  it.  Following  this  reasonable  rule  Mr.  Arch- 
bold  says  (857) :  **  The  officer  must  give  notice  to  the  party 
of  his  authority  to  bring  himself  within  the  protection  of  the 
law;  unless  indeed  the  party  already  knows  it." 

The  motion  for  new  trial,  therefore,  on  these  alleged  errors 
in  the  instructions,  and  others  which  have  been  noticed  in 
passing  on  the  motion  in  arrest  of  judgment,  and  the  demur- 
rer was,  I  thipk,  rightly  denied. 

Judgment  affirmed. 
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D.  F.  GOODELL,  Insolvent,  v.  HIS  CBEDITORS. 

Insolvency  PErmoy. — A  petition  in  insolvency  ahould  show  the  date  of 
the  debts,  as  those  which  existed  prior  to  the  passage  of  the  insolvent 
debtors  act,  are  not  affected  by  it. 

Abjoubned  into  this  court  from  the  second  judicial  dis- 
trict, Boise  county. 

W.  B.  KeitMy,  for  the  petitioner. 
Boaborougk  dt  Preston,  for  the  creditors. 

Cummins,  J.,  delivered  the  opinion  of  the  court,  Mo- 
Bride,  C.  J.,  and  Kelly,  J.,  concurring. 

The  petitioner,  Goodell,  filed  his  petiton  July  9,  1866, 
seeking  the  benefit  of  the  insolvent  debtor's  act. 

To  this  petition  two  of  his  creditors  interpose  a  demurrer 
upon  the  ground  that  such  petition  does  not  set  forth  or 
show  the  nature  of  the  debts  from  which  the  petitioner 
seeks  to  be  discharged,  nor  the  time  when  they  were  con- 
tracted, whether  before  or  subsequent  to  the  passage  of  the 
act  referred  to.  The  cause  was  certified  into  this  court  for 
trial  upon  this  demurrer  by  the  district  court  of  the  second 
district. 

The  petition  contains  a  statement  of  but  a  few  of  the 
facts  necessary  to  entitle  a  debtor  to  a  discharge  under  the 
territorial  insolvent  law.  It  does  not  show  when  a  single 
one  of  the  debts  sought  to  be  barred  by  this  proceeding 
was  contracted.  This  is  absolutely  necessary,  for  debts 
which  existed  at  the  time  of  the  passage  of  this  act  can  not 
be  affected  by  any  proceedings  under  it.  A  different  rule 
would  violate  the  constitutional  inhibition  against  impairing 
,  the  obligation  of  contracts. 

It  is  firmly  established  by  judicial  decision  that  the 
states — and  I  will  not  now  discuss  the  question  whether 
there  is  any  denial  to  or  want  of  the  same  power  in  the  ter- 
ritories— still  retain  the  pother  to  pass  insolvent  and  bank- 
rupt laws.  But  this  power  is  not  unlimited,  as  it  was  before 
the  adoption  of  the  federal  constitution.  It  does  not  extend 
to  the  passing  of  insolvent  or  bankrupt  acts  which  shall  dis- 
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charge  the  obligation  of  antecedent  contracts.  It  can  dis- 
charge such  contracts  only  as  are  made  or  entered  into  sub- 
sequently to  the  passage  of  such  acts.  Therefore,  a  discharge 
under  these  statutes  is  no  bar  to  an  action  on  a  contract 
existing  at  the  time  when  the  act  went  into  operation.  (2 
Kent,  503.)  And  hence,  in  passing  the  territorial  act  under 
which  this  proceeding  is  instituted,  it  was  attempted,  at 
least,  to  comply  with  this  fundamental  law,  as  will  be  seen 
by  reference  to  section  24,  although  it  is  somewhat  am- 
biguous. 

For  the  reason,  then,  that  antecedent  contracts  can  not 
be  discharged,  it  becomes  necessary  in  all  cases  that  the 
petition  should  show  the  date  of  each  debt.  The  omission 
of  this,  as  in  this  case,  is  a  failure  to  state  material  facts, 
without  which  an  adjudication  can  not  be  had. 

The  demurrer  is  sustained,  the  cause  remanded  back,  with 
leave  to  the  petitioner  to  amend  his  petition  if  warranted  by 
the  facts. 


O.  H.  PURDY,  Appellant,   v.  J.  C.  STEEL  ET  AK, 

Besponbents. 

Practice — Excsftions — ^Assionmknt  of  Ebrors— Waiyxb. — ^AU  exceptions 
taken  in  the  court  below  will  be  treated  as  waired,  unless  the  matters  so 
excepted  to  are  assigned  as  error  in  this  court. 

Review — Judgment  Roll. — Li  cases  where  no  motion  for  a  new  trial  was 
made  in  the  court  below,  or  where  there  is  no  statement  properly  made 
on  such  motion,  the  appellate  court  will  only  examine  the  judgment  roU, 
and  if  this  be  regular,  the  judgment  will  be  affirmed. 

Appeal  from  the  third  judicial  district,  Owyhee  county. 
No  appearance  for  the  appellant. 
Scaniker  &  Burmester,  for  the  respondents. 

Cummins,  J.,  delivered  the  opinion  of  the  court,  McBbide, 
C.  J.,  and  Kelly,  J.,  concurring. 

The  plaintiff,  in  his  bill,  seeks  to  enjoin  the  defendants 
from  trespassing  upon  a  certain  mining  claim  to  which  he 
avers  title  in  himself,  and  that  he  was  in  possession  of  the 
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same  at  the  time  of  suit  brought.  It  is  also  ayerred  that 
the  defendants  frequently  enter  upon  said  claim  and  work 
and  remove  therefrom  valuable  quartz  rock,  and  they  also 
set  up  some  interest  or  estate  in  the  same  in  themselves,  ad- 
versely to  that  of  the  plaintiff. 

A  jury  having  been  demanded,  some  five  distinct  issues 
were  framed  under  the  direction  of  the  court,  upon  which 
evidence  was  submitted  to  such  jury,  who,  after  due  delib- 
eration, returned  a  special  verdict  answering  each  issue 
separately  submitted  to  them,  on  which  special  verdict  the 
court  entered  judgment  or  a  decree  for  the  defendants.  The 
plaintiff  moved  to  set  aside  this  verdict  as  being  contrary  to 
law  and  the  evidence,  but  the  court  very  properly  overruled 
the  motion,  to  which  exception  was  taken.  There  is,  how- 
ever, no  motion  for  a  new  trial,  or  any  other  step  taken  by 
the  plaintiff,  except  to  move  the  court  to  set  aside  the  ver- 
dict as  already  stated.  Following  the  record  of  these  pro- 
ceedings are  some  forty-six  pages  of  manuscript,  purport- 
ing to  be  a  '' statement  of  case  on  appeal." 

There  were  several  exceptions  taken  by  the  parties  dur- 
ing the  progress  of  the  trial,  but  there  is  no  assignment  of 
errors  in  this  court.  This  brings  the  case  within  the  rule 
heretofore  laid  down,  namely,  that  we  would  treat  all  ex- 
ceptions taken  in  the  court  below  as  waived  unless  they 
were  assigned  as  errors  in  this  court.  (People  v.  Page, 
Lamkin  v.  Sterling^  Fierbatigh  et  al.  v.  Maaterson,  ante.)  Such 
is  also  the  rule  laid  down  in  the  supreme  court  of  Cali- 
fornia, to  the  practice  in  which  court  ours  is  very  analogous. 
(Brouni  v.  IhUes,  7  Cal.  398;  Barrett  v.  Tewksbury,  15  Id. 
364;  Sayre  v.  Smith,  11  Id.  129.) 

It  is  to  be  inferred  simply  from  the  record  that  the  ap- 
pellant intended  to  rely  on  the  motion  to  set  aside  the 
verdict.  But  the  proper  determination  of  this  motion  in- 
volves the  examination  of  facts,  which  can  only  be  done 
upon  a  motion  for  a  new  trial.  All  we  can  do  where  there 
is  no  motion  for  a  new  trial,,  or  statement  properly  made  on 
such  motion,  is  to  look  into  the  judgment  roll  itself  {Chaney 
V.  SilveiiJiorn,  9  Cal.  67),  and  if  this  be  regular,  the  judg- 
ment will  be  affirmed. 
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There  was  a  complaint  regularly  filed.  The  demurrer  to 
the  same  was  overruled  by  the  court  with  leave  to  the  de- 
fendants to  answer,  which  they  did  in  due  time.  The  order 
overruling  the  demurrer  can  not  be  assigned  as  error  in 
this  court,  as  the  respondents  finally  obtained  judgment 
on  the  merits  at  the  trial,  and  hence  it  was  no  longer  a 
matter  by  which  they  could  be  aggrieved.  All  the  subse- 
quent proceedings,  so  far  as  appears  on  the  face  of  the 
judgment  roll,  were  regular,  and  the  decree  properly  ren- 
dered in  favor  of  the  defendants  below. 

Judgment  affirmed. 


THE   PEOPLE,    Eespondents,   v.    EDWARD   STOCK, 

Appellant. 

Impeachment — Witness. — ^The  rule  for  the  introduction  of  evidence  to  con- 
tradict a  witness  is  as  follows :  If  the  fact  to  which  the  contradiction 
applies  is  material  to  the  issue,  he  may  be  contradicted;  but  when  it  is 
immaterial,  and  not  within  the  issue,  contradictory  evidence  can  not  be 
introduced. 

Evidence — Reputation  op  Deceased. — The  rule  is  well  settled  that  the 
reputation  of  the  deceased  can  not  be  given  in  evidence,  unless  the  cir- 
cumstances of  the  case  raise  a  doubt  whether  the  defendant  acted  in  self- 
defense. 

Jury— Discharging  Jury. — There  is  no  particular  length  of  time  prescribed 
by  law  for  keeping  a  jury  together.  The  time  is  entirely  within  the  dis- 
cretion of  the  court. 

Appeal  from  the  second  judicial  district,  Boise  conntj. 
The  defoDdant  was  coDvicted  of  murder  in  the  first  degree. 
On  the  trial  he  offered  testimony  to  contradict  one  of  the 
witnesses  for  the  people,  which  was  excluded  by  the  court, 
as  was  also  testimony  oflfered  to  show  that  the  deceased 
was  a  man  of  a  violent  and  quarrelsome  disposition.  The 
rulings  of  the  court  excluding  such  testimony  are  assigned 
as  error;  and,  also,  the  instruction  given  to  the  jury  after 
they  had  been  deliberating  on  the  case  several  hours,  to 
the  effect  that  it  was  their  duty  to  agree — to  harmonize  their 
views  if  they  possibly  could,  consistently  with  their  duty  as 
sworn  jurors. 

Bosborough  &  Preston  and  8.  A,  Me^^Ut,  for  the  appellant, 
on  the    question   of   the   admissibility  of   the  testimony 
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excluded^  cited:  1.  Greenl.  Ev.,  par.  462;  2  Phil.  Ev. 
969  et  seq.;  Patchin  v.  The  A.  M.  dt  Co.,  3  Kern.  268; 
Malkatoay  v.  Crocker,  7  Mete.  262;  Gould  v.  N.  L.  Co.,  9 
Cusb.  338;  Palmer  v.  HdiglU,  2  Barb.  210;  Sprague  v.  Ccdd- 
well,  12  Id.  616;  Howard  v.  C.  F.  I.  Co.,  4  Denio  502; 
People  V.  Murray,  10  Cal.  309;  1  Archb.  Crim.  Pr.  and  PL 
400,  401;  1  TVhart.  Crim.  L.  641. 

No  appearance  for  the  people. 

Kellt,  J.,  delivered  the  opinion  of  the  court,  MoBbide, 
G.  J.,  and  Cummins,  J.,  concurring. 

The  defendant  was  convicted  of  murder  in  the  first  degree, 
and  judgment  pronounced  against  him  accordingly.  From 
this  judgment  the  defendant  appeals,  and  assigns  errors  as 
follows  : 

1.  The  court  erred  in  excluding  the  testimony  of  the  wit- 
ness Samuel  A.  Merritt,  and  also  that  of  the  witnesses  J.  B. 
Pierce  and  S.  Maloney,  offered  by  defendant,  for  the  pur- 
pose of  impeaching  the  witness  Kelly. 

2.  The  court  erred  in  excluding  the  testimony  of  J.  B. 
Taylor,  Joseph  Boss,  John  Cody,  Stephen  Maloney,  and 
J.  P.  Pierce,  offered  by  the  defendant  to  show  that  the  gen- 
eral reputation  of  deceased  was  that  of  a  violent  and  dan- 
gerous man,  habitually  addicted  to  quarrels,  fighting,  and 
bloodshed. 

3.  The  court,  after  having  excluded  testimony  as  aforesaid, 
erred  in  its  admonitions  to  the  jury,  who  were  still  in 
doubt  as  to  the  degree  of  crime,  on  the  third  day  of  their 
deliberations,  notwithstanding  the  exclusion  of  testimony  as 
aforesaid. 

4.  Error  affecting  substantial  rights  of  the  d^^endant, 
the  court  erred  in  overruling  his  motion  and  denying  a  new 
trial. 

The  defense  introduced  a  witness.  Pierce,  who  stated  that 
deceased  was  a  large  man,  powerfully  built,  of  great  strength, 
and,  in  that  respect,  greatly  superior  to  the  defendant,  who 
was  a  small,  weakly  man,  which  was  all  the  testimony  on 
that  point.  The  defendant  then  offered  to  show  by  the 
testimony  of  J.  B.  Pierce,  Stephen  Maloney,  John  Cody, 
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Joseph  Boss,  aud  J.  B.  Tajlor,  that  they  were  acqnaiufced 
with  deceased,  and  knew  his  general  reputation  in  the  com- 
munity where  he  resided  and  was  well  known,  and  that  his 
general  reputation  was  that  of  a  violent  and  dangerous  man, 
habitually  addicted  to  general  fighting  and  bloodshed.  The 
court  excluded  the  testimony  so  offered,  and  defendant  ex- 
cepted to  such  ruling. 

Kelly,  a  witness  for  the  prosecution,  testified  that  on  the 
evening  before  the  homicide  the  deceased  and  defendant 
came  to  his  saloon;  that  deceased  struck  defendant  on  tlie 
side  of  the  face,  so  as  to  turn  his  face  to  one  side,  that  it  wais 
more  of  a  push  than  a  blow,  and  defendant  said,  *'l  will  kill 
you  if  you  do  that  again;"  that  deceased  replied,  "  You  are 
not  able  to  kill  me,"  and  defendant  said  he  could  kill  six 
men  while  deceased  could  kill  one;  that  what  led  deceased 
to  strike-  or  push  defendant  was  they  had  taken  a  driuk, 
and  defendant  pulled  out  his  purse  to  pay  for  it,  and  de- 
ceased reached  out  his  hand  for  the  purse,  and  defendant 
told  him  it  would  cost  him  his  life  to  take  his  purse. 

On  cross-examination  this  witness  was  asked  if  deceased 
did  not  say  to  him  on  that  occasion  that  he  intended  to  rob 
defendant  of  his  purse  for  a  Lemhi  stake,  and  the  witness 
replied  in  the  negative.  He  was  then  asked  if  he  had  not  in 
a  conversation  with  Samuel  A.  Merritt  on  the  second  day  af- 
ter the  homicide,  in  the  street  in  front  of  Nicholdson  & 
Clark's  store  in  Idaho  City  stated  to  said  Merritt,  that 
on  the  occasion  above  referred  to,  the  deceased  told  him  he 
intended  to  rob  the  defendant  of  his  money  and  keep  it  for 
a  Lemhi  stake,  and  the  witness  answered  that  he  had  not  so 
stated,  and  that  he  had  never  made  any  such  statement  to 
Merritt  or  any  one  else.  For  the  purpose  of  impeaching  said 
witness,  \he  defendant  offered  said  Merritt  as  a  witness 
to  prove  that  said  Kelly  had  at  the  time  and  place  indicated 
and  also  at  a  subsequent  time,  made  the  statement  so 
denied,  and  also  offered  J.  B.  Pierce  and  S.  Maloney  to 
prove  that  said  Kelly  had  about  the  same  time  in  their 
presence  tfnd  in  a  public  saloon  made  the  same  statement; 
all  of  which  evidence,  so  offered,  the  court  excluded,  to 
which  ruling  the  defendant  excepted. 
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The  evidence  or  statement  of  the  defendant  made  in  pur- 
snance  of  our  statute  is  incorporated  into  the  record  sent 
tip  to  this  court  to  sustain  the  second  exception,  and  is  as 
follows:  ''I  had  been  with  deceased  on  the  afternoon  of  the 
day  preceding  the  killing.     We  had  been  drinking  together 

on  the  evening  of  the day  of  May.     The  day  before 

the  killing  the  deceased  and  myself  went  up  to  Bannock 
Bar.  We  stopped  at  the  residence  of  Bichard  French,  and 
I  requested  him  to  get  supper  for  us,  which  he,  French, 
agreed  to  do;  and  he  went  down  town  (Idaho  City)  to  pro- 
cure some  articles.  Shortly  afterwards  I  went  down  to 
Idaho  City  to  get  a  bottle  of  port  wine  for  Mr.  French,  and 
the  deceased  followed  me.  I  drank  a  great  deal  and  be- 
came intoxicated.  About  eleven  o'clock  at  night  I  started 
home,  the  deceased  accompanying  me.  Between  eleven 
and  twelve  o'clock  we  reached  the  house  of  Bichard  French. 
We  went  in.  I  had  a  bottle  of  port  wine  and  some  eggs. 
The  deceased  and  I  drank  at  French's.  We  left  French's 
residence  after  remaining  there  some  time.  When  I  left 
French's  I  had  my  purse,  containing  about  five  hundred 
dollars  in  gold  dust,  in  my  pocket,  and  also  a  silver  watch 
and  chain.  After  we  left  French's  deceased  induced  me  to 
drink  twice  or  more  from  the  bottle  of  port  wine  which  we 
had  brought  from  French's,  where  I  had  left  it.  Deceased 
then  blew  out  the  candle  which  French  had  given  us,  or  it 
went  out,  I  don't  know  how,  and  took  me  into  a  vacant 
cabin,  and  where  I  immediately  laid  down  and  fell  into  a 
sleep.  I  have  no  recollection  of  anything  until  I  waked  up 
in  the  morning  and  found  my  watch  and  purse  gone.  The 
deceased  was  there.  I  accused  him  of  taking  them.  He 
denied  the  charge.  I  then  went  down  to  the  house  of 
Bichard  French  and  asked  him  if  I  had  my  watch  when  I 
left  his  house  the  night  previous.  He  stated  that  I  had, 
and  that  he  had  asked  me  the  time,  and  I  had  pulled  out 
the  watch  and  he  saw  it.  I  then  returned  to  the  cabin 
where  I  left  deceased,  and  asked  him  to  give  me  my  money 
and  watch,  stating  that  he,  the  deceased,  was  a  strong, 
healthy  man  and  able  to  work,  and  that  I  was  sickly  and 
feeble  and  needed  my  means  for  my  support.     I  reproached 


222  People  v.  Stock.  [Sa^.  Ct. 

Opinion  of  the  Court — ^Kelly,  J. 

deceased  with  the  manner  he  had  treated  me  after  my  kind- 
ness to  him.  The  deceased  called  me  a  son  of  a  bitch, 
and  told  me  to  help  myself.  I  then  told  him  I  would  go 
down  and  have  him  arrested  by  the  officers  for  robbing  me. 
The  deceased  immediately  rushed  towards  me  in  a  threaten- 
ing manner,  saying  he  would  wring  my  neck.  He  being  a 
very  powerful  man,  and  fearing  that  he  would  kill  me,  or 
inflict  some  great  bodily  injury  upon  me,  as  he  rushed  to- 
wards me,  I  drew  my  pistol  and  fired  twice,  very  rapidly, 
the  deceased  seizing  my  pistol  with  both  of  his  hands,  and 
trying  to  wrench  it  from  my  grasp.  I  did  not  know  that  any 
shot  had  taken  effect  on  deceased;  and  in  the  struggle  for 
the  pistol,  I  drew  my  knife  with  my  left  hand,  and,  I  sup- 
pose, I  cut  him,  although  I  can  not  answer  that  I  did.  Upon 
repeating  to  deceased  several  times  that  I  would  cut  him  if 
he  did  not  let  go  the  pistol,  he  let  go  and  went  off.  I  did 
not  know  whether  deceased  was  hurt  or  not.  I  went  down 
to  Idaho  City,  and  was  urrested  at  the  Idaho  brewery." 

The  first  question  submitted  is :  Did  the  court  err  in  re- 
fusing to  admit  the  testimony  of  S.  A.  Merritt,  J.  B.  Pierce, 
and  S.  Maloney,  offered  by  defendant  for  the  purpose  of  im- 
peaching the  witness  Kelly?  The  rule  laid  down  for  the  in- 
troduction of  other  evidence  to  contradict  a  witness  is  this: 
If  the  fact  to  which  the  contradiction  applies  is  a  material 
fact,  within  the  issue,  he  may  be  contradicted  by  any  evi- 
dence or  other  statement,  but  when  it  is  not  material,  and 
not  within  the  issue,  contradicting  evidence  can  not  be  in- 
troduced. When  a  witness  testifies  to  a  material  fact  within 
the  issue,  the  adverse  party  may  give  evidence  that  the  wit- 
ness has  at  some  other  time,  or  at  various  times,  given  a 
different  statement  of  the  fact.  It  goes  to  show  that  his 
present  statement  is  erroneous  or  false  as  to  such  material 
fact.  Such  contrary  statements  may  be  proved  by  the  wit- 
ness himself  or  other  evidence  or  by  both. 

In  the  cross-examination  of  witnesses,  the  adverse  party 
is  allowed  great  latitude  of  inquiry,  limited  only  by  the 
sound  discretion  of  the  court,  with  a  view  to  test  the 
memory,  the  purity  of  principles,  the  skill,  accuracy,  and 
judgment  of  the  witness;   the  consistency  of  his  answers 
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with  each  other,  and  with  his  present  testimony;  his  life 
and  habits;  his  feelings  towards  the  parties  respectively, 
and  the  like,  to  enable  the  jury  to  judge  of  the  degree  of 
confidence  that  may  safely  be  placed  in  his  testimony. 
The  rale  is  that  when  the  question  is  relative  to  a  fact  col* 
lateral  to  the  issue,  and  not  material  to  it,  the  answer  of 
the  witness  must  be  taken  as  it  is  given,  and  other  evidence 
can  not  be  offered  to  contradict  him;  and  the  reason  of  the 
rule  is  obvious.  The  cross-examination,  to  the  extent  men- 
tioned, is  allowed  only  for  the  purpose  of  exhibiting  the 
witness  in  his  true  light  to  the  jury,  and  when  that  is  done 
the  whole  purpose  of  cross-examination  is  accomplished. 
A  witness,  therefore,  can  not  be  called  to  contradict  what 
another  witness  has  thus  testified  on  cross-examination, 
relative  to  a  fact  not  material  to  the  issue. 

Having  laid  down  the  rule,  we  are  now  to  determine 
whether  the  testimony  of  Kelly  was  material  to  the  issue, 
or  whether  it  was  collateral  testimony.  Kelly  says  *'that 
on  the  evening  before  the  homicide,  the  deceased  and  de- 
fendant came  to  his  saloon,  that  deceased  struck  defendant 
on  the  side  of  the  face  so  as  to  turn  his  face  to  one  side," 
that  it  was  more  of  a  push  than  a  blow,  and  defendant  said: 
"I  will  kill  you  if  you  do  that  again."  That  deceased  re- 
plied: ''You  are  not  able  to  kill  me."  And  defendant  said 
he  could  kill  six  men  while  deceased  could  kill  one;  that 
what  led  deceased  to  strike  or  push  defendant  was  they 
had  taken  a  drink,  and  defendant  pulled  out  his  purse  to 
pay  for  it,  and  deceased  reached  out  his  hand  for  the  purse, 
and  defendant  told  him  it  would  cost  him  his  life  to  take 
his  purse.  Collateral  testimony  consists  of  those  circum- 
stances or  facts  given  in  evidence  which  are  unconnected 
with  the  issue  or  matter  in  dispute.  It  is  sometimes  diffi- 
cult to  determine  when  a  particular  fact  offered  in  evidence 
will  or  will  not  be  material  to  the  progress  of  the  case. 
Had  the  killing  taken  place  in  Kelly's  presence  in  con- 
sequence of  the  circumstances  which  he  related,  or  rather 
if  deceased  had  again  struck  or  pushed  defendant,  and 
reached  out  for  the  purse,  and  defendant  had  killed  him  as 
he  threatened  he  would,  there  could  be  no  doubt  as  to  the 
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materiality  of  the  testimony.  We  might  go  still  further. 
If  this  circumstance  had  been  the  origin  of  a  general  quar- 
rel which  was  followed  up  without  abatement  until  the  next 
day  (the  time  of  the  homicide),  and  the  killing  had  been 
the  immediate  result  of  an  unabated  quarrel  which  had 
thus  originated,  it  would  be  material  testimony. 

Take  his  evidence  alone,  disconnected  as  it  is  from  the 
homicide  which  took  place  on  the  next  day,  what  inference 
can  be  drawn  from  the  conduct  of  the  parties,  as  testified  to 
by  Kelly  on  the  day  previous  ?  Defendant  and  deceased 
were  drinking  together,  deceased  gave  defendant  a  pushing 
blow  on  the  side  of  the  face,  and  reached  for  defendant's 
purse,  as  defendant  took  it  out  to  pay  for  the  drinks.  De- 
fendant said  he  would  kill  him  if  he  did  so  again.  Can  it 
be  inferred  from  this  conduct  that  deceased  attempted  to 
rob  defendant  or  that  defendant  intended  to  kill  deceased? 
I  can  see  no  reason  for  drawing  such  an  inference.  The 
most  that  we  could  say  of  this  conduct  is,  that  it  was  rude 
and  unmannerly  on  the  part  of  the  deceased,  and  the  lan- 
guage of  defendant  was  Tile  and  extravagant.  Certainly  this 
did  not  prevent  them  from  being  friends.  They  went  away 
together;  went  to  French's  cabin  on  Bannock  Bar,  where 
they  had  previously  ordered  supper;  eat  together;  sat  up 
some  time  and  talked  together  after  supper  even  to  a  very  late 
hour;  then  went  to  a  cabin  together  and  slept  together  or 
in  the  same  room,  and  remained  there  until  the  homicide 
the  next  day,  and  apparently  were  as  friendly  as  compan- 
ions generally  are,  if  not  more  so.  I  can  see  nothing 
material  in  this  testimony.  Many  other  circumstances  that 
took  place  between  deceased  and  defendant  on  the  day 
previous  to  the  homicide  may  have  been  given  in  evidence 
with  as  much  propriety  as  this  circumstance.  Had  the  de- 
fendant insisted  that  this  circumstance  was  an  attempt  to 
rob  him  and  he  had  conducted  himself  with  proper  caution 
in  regard  to  the  company  of  deceased,  and  there  was  prob- 
able ground  for  the  jury  to  believe  that  deceased  had  been 
killed  by  defendant  in  the  act  of  again  attempting  to  rob 
him,  the  testimony  might  possibly  have  been  material; 
but  no  such  defense    is    contemplated.     The    defendant 
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sought  to  justify  the  killing  only  upon  the  ground  that  de- 
ceased made  an  assault  upon  him  with  the  intent  to  do  him 
some  great  bodily  injury,  of  which  we  shall  speak  hereafter. 

The  rule  appears  to  be  well  settled  that  before  the  credit 
of  a  witness  can  be  impeached  by  proof  that  he  made 
statements  out  of  court  contrary  to  what  he  has  testi- 
fied to  at  the  trials  he  must  first  b,e  asked  as  to  time, 
place,  and  person  involved  in  the  supposed  contradiction. 
We  are  of  the  opinion  that  the  foundation  was  well  laid, 
but  we  are  of  the  opinion  that  the  evidence  of  Kelly  was  col- 
lateral to  the  issue,  and  the  defendant  was  bound  by  the 
answer  of  the  witness  Kelly.  The  evidence  sought  to  be 
introduced  to  impeach  his  statements  was  evidently  ruled 
out  upon  these  grounds,  and  we  think  very  properly. 

The  second  error  complained  of  is  "that  the  court  ex- 
cluded testimony  to  show  that  the  general  reputation  of  de- 
ceased (being  physically  a  powerful  man)  was  that  of  a 
violent  and  dangerous  man;  habitually  addicted  to  quarrels 
and  bloodshed."  The  rule  is  well  settled  that  the  reputa- 
tion of  the  deceased  can  not  be  given  in  evidence,  unless,  at 
the  least,  circumstances  of  the  case  raise  a  doubt  in  regard 
to  the  question  whether  the  prisoner  acted  in  self-defense. 
It  is  no  excuse  for  a  murder  that  the  person  murdered  was 
a  bad  man;  but  it  has  been  held  that  the  reputation  of  the 
deceased  may  sometimes  be  given  in  evidence  to  show  that 
the  defendant  was  justified  in  believing  himself  in  danger 
when  the  circumstances  of  the  case  are  equivocal.  But  the 
record  must  show  this  state  of  the  case.  The  record  sub- 
mitted to  show  how  the  killing  took  place  is  the  testimony 
or  statement  of  the  defendant  given  at  the  trial.  It  appears 
that  the  deceased  and  the  defendant  had  eaten,  drank,  slept, 
and  remained  together  in  an  amiable  manner  from  some 
time  in  the  day  previous  until  the  homicide.  The  defend- 
ant had  lost  his  watch  and  purse  of  some  five  hundred  dol- 
lars in  gold  dust,  and  accused  the  deceased  of  robbing  him, 
and  reproached  him  for  the  manner  in  which  he  (deceased) 
had  treated  him,  and  told  him  he  would  have  him  arrested 
by  the  officers  for  robbing  him.  The  defendant  says:  **  The 
deceased  immediately  rushed  towards  him  in  a  threatening 
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manner,  saying  he  would  wring  my  neck.  He  being  a 
powerful  man,  and  fearing  that  he  would  kill  me,  or  inflict 
some  great  bodily  injury  upon  me,  as  he  rushed  towards  me 
I  drew  my  pistol  and  fired  twice  very  rapidly,  the  deceased 
seizing  my  pistol  with  both  his  hands,  and  trying  to  wrench 
it  from  my  grasp.  I  did  not  know  that  any  shot  had  taken 
effect  on  the  deceased,  and  in  the  straggle  for  the  pistol 
I  drew  my  knife  with  my  left  hand,  and  I  suppose  I  cat  him, 
although  I  did  not  know  that  I  did.  Upon  repeating  to  de- 
ceased several  times  that  I  would  cut  him  if  he  did  not  let 
go  of  the  pistol,  he  let  go  and  went  off.  I  did  not  know 
whether  deceased  was  hurt  or  not.  I  went  down  to  Idaho 
City  and  was  arrested  at  the  Idaho  Brewery.** 

When  a  man  is  assaulted  in  the  course  of  a  sudden  brawl 
or  quarrel,  he  may  in  some  cases  protect  himself  by  killing 
the  person  who  assaults  him,  and  excuse  himself  on  the 
ground  of  self-defense;  but  in  order  to  entitle  him  to  do 
so,  he  must  make  it  appear:  1.  That  before  a  mortal  stroke 
was  given,  he  had  declined  any  further  combat;  2.  That  he 
killed  his  adversary  through  mere  necessity,  in  order  to 
avoid  immediate  death.  To  justify  an  acquittal  on  the 
ground  of  self-defense,  the  danger  must  have  been  actual 
and  urgent.  No  contingent  necessity  will  avail,  and  when 
the  pretended  necessity  consists  of  the  as  yet  unexecuted 
machinations  of  another,  the  defendant  is  not  allowed  to 
justify  himself  by  reason  of  their  existence.  In  cases  of 
personal  conflict,  in  order  to  prove  this  defense  it  must  ap- 
pear that  the  party  killing  had  retreated,  either  as  far  as 
he  could  by  reason  of  some  impediment,  or  as  far  as  the 
fierceness  of  the  assault  would  permit  him.  There  may  be 
cases  sometimes  occurring,  though  very  rare  and  of  danger- 
ous application,  where  the  attack  is  so  fierce  as  not  to  allow 
him  to  yield  a  step,  without  manifest  danger  of  his  life  or 
enormous  bodily  harm ;  and  then,  in  order  to  save  his  own 
life,  he  may  kill  his  assailant  if  there  be  no  other  means 
of  escape.  And  it  is  not  for  the  party  killing  to  judge 
alone  of  the  reasonable  grounds  of  his  apprehension  of 
danger  at  the  time;  he  must  decide  upon  his  peril  upon  the 
force  of  circumstances  in  which  he  is  placed,  for  that  is  a 
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matter  which  will  be  subject  to  judicial  review.  The  de- 
fendant says  that  deceased  rushed  towards  him  with  the 
threat  that  he  would  wring  his  (defendant's)  neck,  and  he 
(defendant)  drew  his  pistol  and  fired  very  rapidly  twice. 
Defendant  grabbed  the  pistol  with  both  hands.  Deceased 
was  a  very  powerful  man,  much  more  so  than  defendant. 
Deceased  was  not  armed,  at  least  there  is  no  evidence  of 
the  fact,  and  his  having  grabbed  the  pistol  with  both  hands 
t^nds  to  show  that  he  had  no  arms,  or  if  he  had  he  did  not 
intend  to  use  any.  The  defendant  was  armed  with  both 
pistol  and  knife.  He  stands  his  ground  and  fires  twice  be- 
fore the  deceased  reaches  him.  He  then  draws  his  knife 
and  stabs  the  deceased,  without  receiving  any  injury  what- 
ever himself.  He  gives  no  reason  for  not  retreating,  nor 
does  he  say  that  he  would  have  withheld  the  shots  if  he 
could  without  endangering  his  own  life.  He  gives  no  evi- 
dence of  any  hostile  threats  or  any  violence  exhibited  on 
former  occasions  against  the  defendant,  nor  does  it  appear 
but  what  the  deceased  and  defendant  had  always  been 
amiable  friends. 

We  do  not  think  that  the  evidence,  applied  to  the  rules  of 
law,  would  permit  the  character  of  deceased  to  be  made  a 
matter  of  controversy  in  this  case,  and  such  testimony  was 
properly  ruled  out. 

The  third  point  made  by  defendant's  counsel  is  in  refer- 
ence to  the  admonitions  of  the  judge  to  the  jury.  After  the 
jury  had  been  out,  they  came  into  the  court  on  the  third 
day  and  the  judge  charged  them  as  follows:  That  it  was 
the  duty  of  the  jury  to  agree.  "And  that  considering  the 
great  expense  attending  criminal  trials  of  this  character, 
every  reasonable  effort  should  be  made  for  that  purpose. 
No  pride  of  opinion  should  prevent  any  number  of  jurors 
from  agreeing  to  a  verdict  when  they  can  conscientiously 
agree  to  do  so;  audit  is  the  duty  of  a  jury  to  harmonize 
their  opinions,  if  possible.  I  think,  considering  the  im- 
portance of  this  case,  I  am  justified  in  requiring  you  to 
make  further  effort  to  harmonize  your  opinions,  and  you 
will,  therefore,  return  to  consider  further  upon  your  verdict." 

There  is  no  limitation,  either  by  statute  or  common  law. 
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for  keeping  the  jury  together.  The  time  is  entirely  within 
the  sound  discretion  of  the  court.  Two  days  and  a  half  is 
not  an  unreasonable  time,  especially  when  there  is  a  prob- 
ability that  the  jury  can  agree.  We  can  see  no  abuse  of 
discretion  in  this  respect.  To  charge  the  jury  that  it  is 
their  duty  to  agree  is  one  of  the  most  common  charges 
made  by  every  judge.  For  that  purpose,  and  that  only,  are 
they  sent  out  to  deliberate  upon  their  verdict;  otherwise 
they  would  give  their  verdict  in  their  seats  without  consult- 
ing each  other.  Taken  in  connection  with  the  latter  part 
of  the  charge,  which  says  they  should  harmonize  their 
opinions  if  they  can  conscientiously  do  so,  we  are  at  a 
loss  to  discover  how  the  charge  should  work  any  injury  to 
the  defendant  if  the  jury  were  to  find  a  verdict  upon  such  a 
charge.  It  could  not  be  inferred  that  they  would  be  any 
more  likely  to  convict  than  they  would  to  acquit. 

The  ruling  of  the  court  below  is  sustained. 

The  order  overruling  the  motion  for  a  new  trial  is  sus- 
tained and  the  judgment  below  affirmed,  with  directions  to 
the  court  below  to  fix  the  time  for  carrying  the  judgment 
into  effect. 
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ANKENT  &  SON,    Appellants,    v.    R.    W.    HENRY, 

Respondent. 

.  Indorser— Pbomissoby  Note — Coiumercial  Law— Notice. — The  undertak- 

ing of  an  indorser  is  conditional;  that  is,  his  promise  is  that  he  will  pay 

I  provided  payment  shall  be  demanded  of  the  maker  and  due  notice  of 

'  his  nefj^lect  or  refusal  shall  be  given. 

Ixdobsee — Contract  with  Indorsers. — The  person  receiving  a  note  by  in- 
dorsement contracts  with  the  indorser  whom  he  expects  to  hold,  that  he 
will  present  it  to  the  maker  at  maturity,  for  payment,  and  if  not  paid 
that  he  will  give  notice  of  non-payment  without  delay. 

Appeal  from  the  first  jadicial  district,  Nez  Perce  county. 
George  G.  Hough,  for  the  appellants. 
Albert  Heed,  for  the  respondent. 

The  opinion  was  delivered  by  Bowebs,  C.  J.,  Kelly  and 
Miller,  JJ.,  concurring. 

This  action  is  against  the  defendant  as  indorser  on  a 
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promissory  note.  The  declaration  shows  that  on  the  ninth 
day  of  October,  A.  D.  1865^  Jacob  Hoffman  made,  executed 
and  delivered  his  certain  promissory  note  in  writing, 
whereby  he  undertook  and  promised  on  or  before  the  first 
day  of  June,  A.  D.  1866,  to  pay  to  R.  "W.  Henry,  the  defend- 
ant in  this  action,  the  sum  of,  etc. ;  2.  That  afterwards  said 
£.  W.  Henry  indorsed  and  assigned  said  note  to  L.  P. 
Brown,  wHo  before  its  maturity,  indorsed  and  assigned  the 
same  to  the  plaintiffs  herein. 

The  defendant  in  his  answer  admits  the  allegations  of 
the  complaint,  and  this  he  might  possibly  very  well  have 
done,  and  yet  have  been  entitled  to  judgment  in  his  favor 
upon  the  pleadings.  Such  would  undoubtedly  have  been 
the  judgment  had  the  attention  of  the  court  been  called  to 
the  state  of  the  pleadings;  for  we  think  it  well  settled  that 
in  order  to  charge  an  indorser,  demand  for  payment  of  the 
maker,  and  notice  of  dishonor  to  the  indorser,  or  the  facts 
which  excuse  such  demand  and  notice,  must  be  proven  by 
the  plaintiff  on  the  trial,  as  they  constitute  in  great  part  the 
right  to  recover  in  the  action,  and  as  a  necessary  conse- 
quence of  this,  must  be  averred  in  the  complaint. 

The  answer,  however,  in  this  case  sets  up  as  a  separate 
and  distinct  defense  that  no  demand  for  payment  was  made 
upon  the  maker  Hoffman,  and  that  no  notice  of  dishonor 
was  ever  given  whereby  to  charge  the  defendant  as  indorser. 

The  judge  who  tried  the  case  in  the  court  below  (a  jury 
having  been  expressly  waived)  perhaps  simply  for  the  reason 
as  before  stated,  that  his  attention  was  not  called  to  the 
character  of  the  allegations  in  the  complaint,  or  possibly 
for  the  reason  that  permission  was  granted  to  amend  and 
such  amended  complaint  left  out  of  the  record  by  mistake, 
seems  to  have  heard  the  testimony,  and  found  the  facts  as 
to  the  sufficiency  of  the  demand  and  notice,  and  these  are 
the  only  questions  presented  in  the  record  for  review.  The 
facts  as  found  by  the  court  are : 

1.  Said  note  was  not  presented  to  the  maker,  Jacob  Hoff- 
man, for  payment  until  the  eighteenth  day  of  June,  A.  D. 
1866. 

2.  That  no  sufficient  notice  was  given  to  the  defendant^ 
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R.  W.  Henry,  of  non-payment  of  the  same,  whereby  to 
to  charge  him  as  indorser,  and  upon  the  facts  found,  the 
court  adjudged  a  dismissal  of  the  action  with  costs  to  the 
defendant. 

No  objection  appears  to  have  been  made  to  the  facts 
found,  and  we  are  unable  to  see  anything  in  the  record  from 
which  it  would  appear  that  such  findings  are  in  the  slight- 
est degree  unsupported.  It  is  equally  clear  that  the  facts 
so  found  support  the  conclusion.  The  undertaking  of  an 
indorser  is  conditional;  that  is,  his  promise  is  that  he  will 
pay,  provided  the  payment  shall  first  have  been  properly 
demanded  of  the  maker,  and  due  notice  of  his  neglect  or  re- 
fusal shall  have  been  given.  The  person  receiving  a  note 
by  indorsement  contracts  with  every  one  liable  as  indorser 
whom  he  expects  to  hold,  that  he  will  present  it  to  the 
maker  at  maturity  for  payment,  and  in  case  of  his  failure  to 
pay  the  same,  that  he  will  give  notice  of  such  failure  within 
a  reasonable  time  and  without  delay.  Neglect  in  any  of 
these  respects  will  be  fatal  to  a  recovery. 

The  judgment  of  the  court  below  must  be  affirmed  with 
costs. 

Judgment  affirmed. 


THE  PEOPLE,  Eespondents,  v.  JOHN  BUTLER,  Ap- 

PELLANT. 

Criminal  Law— Motion  to  Skt  Aside  Indictment— Practice. — After 
pleading  to  an  indictment,  and  the  setting  of  the  case  for  trial,  it  is  too 
late  to  move  to  quash  or  set  aside  the  indictment. 

Courts — OFyiCERS. — Courts  will  take  official  cognizance  of  their  own  officers. 

Indictment. — The  criminal  practice  act  does  not  require  the  district  attor- 
ney to  sign  indictments;  nor  does  it  prescribe  a  faUure  to  sign  as  a 
ground  for  setting  the  indictment  aside. 

Motion  to  Set  Aside  Indictment. — The  statute  having  prescribed  the 
grounds  upon  which  a  motion  to  set  an  indictment  aside  may  be  made, 
all  other  grounds  are  excluded. 

Indictment — Robbery. — In  an  indictment  for  robbery,  the  words ^  "felo- 
nious" and    *'rob"  carry  with  them  the  intent,  and  are  sufficient. 

Idem. — An  indictment  is  sufficient  in  substance  if  it  describes  the  offense  in 
the  language  of  the  statute  by  which  it  is  created  or  defined. 

Appeal  from  the  second  judicial  district,  Ada  county. 
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George  C.  Houghy  for  the  appellant. 

E.  J.  Curtis,  district  attorney ,  for  the  respondents. 

Opinion  by  Milleb,  J.;  Bowers,  C.  J.,  and  Kelly,  J., 
concurriug. 

The  defendant  was  indicted  by  the  grand  jury  of  the  county 
of  Ada,  at  the  November  term,  1868,  for  the  crime  of  robbery. 
Upon  being  arraigned,  the  defendant  demurred  to  the  in- 
dictment on  the  ground  that  ''the  facts  therein  stated  do 
not  constitute  a  public  offense."  After  argument,  the  de- 
murrer was  overruled  by  the  court,  to  which  ruling  defend- 
ant's counsel  excepted.  Afterwards  the  defendant  moved 
the  court  to  set  aside  the  indictment  on  the  ground  'Hhat 
said  indictment  is  not  signed  by  the  proper  officer;  that 
said  indictment  is  signed  by  E.  J.  Ourti^  as  district  attor- 
ney, when  in  fact  one  J.  J.  May  is  district  attorney  in  and 
for  the  second  judicial  district,  as  will  appear  from  the  cer- 
tificate hereto  annexed."  The  motion  to  quash  was  over- 
ruled by  the  court.  The  defendant  then  entered  a  plea 
of  not  guilty,  but  afterwards,  before  trial,  withdrew  his 
plea  of  not  guilty  and  pleaded  guilty  in  open  court;  and 
judgment  was  pronounced  on  said  plea  that  the  defendant 
be  imprisoned  in  the  territorial  prison  for  the  term  of  five 
years.  The  defendant  now  appeals  to  this  court  from  the 
judgment  of  the  district  court. 

The  points  raised  by  the  appellant  are:  1.  Upon  the  de- 
murrer as  to  the  sufficiency  of  the  indictment;  and,  2.  By 
motion  to  quash,  that  the  indictment  is  not  signed  by  the 
proper  officer.  We  think  the  motion  to  quash  was  made 
too  late;  particularly  after  a  judgment  upon  the  plea  of 
guilty  it  can  not  be  considered.  The  motion  to  quash 
was  made  under  section  274  of  the  criminal  practice  act. 
The  transcript  shows  that  after  the  ruling  upon  the  demur- 
rer, and  after  the  plea  of  not  guilty  had  been  entered, 
and  the  case  had  been  set  for  trial,  the  defendant,  without 
leave  first  had,  and  without  withdrawing  his  plea  of  not 
guilty,  filed  his  notice  to  quash.     A.ssuming  the  motion 
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good,  it  came  too  late.  Under  our  statute  it  should  have 
been  made  before  demurrer  and  plea,  and  especially  before 
the  case  is  set  down  for  trial  of  the  issue  of  facts  raised  by 
the  plea  of  not  guilty.  But,  again,  the  grounds  of  the 
motion  are  not  well  taken.  It  states  as  its  only  ground  that 
the  indictment  is  not  signed  by  the  proper  officer,  for  the 
reason  that  it  is  signed  by  E.  J.  Curtis,  district  attorney, 
whereas  J.  J.  May  is  district  attorney,  as  appears  by  the 
certificate  of  the  latter's  election  thereto,  in  1866,  from  the 
secretary's  office.  As  to  who  was  or  was  not  district  attor- 
ney, it  is  not  relative  to  the  point  in  issue.  The  court  below 
finds  against  the  motion,  which  for  that  purpose  is  decisive 
of  the  point,  as  courts  will  take  judicial  cognizance  of  their 
own  officers.  Assuming,  however,  the  grounds  of  the  mo- 
tion are  correct,  the  motion  should  be  denied. 

The  criminal  practice  act  nowhere  in  all  its  provisions 
for  the  finding  or  presentment  of  indictments  makes  it 
obligatory  upon  the  district  attorney  to  sign  the  indict- 
ment, nor  does  it  prescribe,  in  case  of  his  failure  so  to  sign, 
that  the  same  may  be  set  aside.  The  statute  creating  the 
office  of  district  attorney,  etc.  (Laws  of  the  Third  Session, 
p.  187,  sec.  3),  says  that  the  district  attorney  ''shall  sign 
all  bills  of  indictment  that  may  be  found  by  the  grand 
jury.  The  criminal  practice  act,  however,  does  not  say 
that  such  failure  shall  vitiate  the  indictment,  and  be  good 
grounds  to  set  it  aside.  The  criminal  practice  act,  however, 
does  prescribe  how  and  for  what  reason  an  indictment  may 
be  set  aside.  Section  274  prescribes  three  grounds,  and 
three  only,  for  setting  aside  an  indictment:  1.  When  it  is 
not  found,  indorsed  or  presented  as  prescribed  by  this  act; 
2.  When  the  names  of  the  witnesses  examined  by  the  grand 
jury,  or  whose  depositions  are  read  before  them,  are  not 
appended;  and,  3.  When  any  person  other  than  the  district 
attorney  or  the  witnesses  are  permitted  by  the  grand  jury 
to  be  present  while  the  charge  embraced  in  the  indictment 
is  under  consideration.  Whatever  may  be  the  rule  at  com- 
mon law,  the  statute,  by  ^defining  and  allowing  the  three 
grounds  above  stated,  excludes  all  others.  Expressio  ttnius 
pei'sonce  est  exclusio  cdterius.     We  must  be  governed  by  the 
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statute  in  everytliing  prescribing  the  manner,  form,  and  sub- 
stance of  indictment,  and  the  procedure  thereunder,  through 
the  whole  course  of  a  criminal  investigation.  {People  t. 
Cronin,  34  Cal.  191.) 

But,  again,  the  record  shows  that  after  making  the  motion 
to  quash,  and  upon  its  being  overruled,  the  case  being  set 
down  for  trial,  the  defendant  withdrew  in  open  court  his 
plea  of  not  guilty,  and  in  open  court  made  l^is  plea  of 
guilty,  and  judgment  was  afterwards  rendered  and  duly 
entered.  A  plea  of  guilty  confesses  all  the  matters  charged 
in  the  indictment;  "it  is  a  plea  by  which  a  defendant  who 
is  charged  with  a  crime  admits  or  confesses  it."  (1  Bouv. 
Diet.  573.)  Judgment  upon  such  a  plea  places  the  de- 
fendant in  no  worse  position  than  upon  the  plea  of  not 
guilty  as  to  all  objections  going  to  the  body  of  the  indict- 
ment. If  the  indictment  does  not  charge  a  public  offense, 
and  the  objection  has  been  raised  by  the  demurrer,  as  in 
this  case,  or  by  motion  in  arrest  of  judgment,  the  indict- 
ment and  judgment  should  be  set  aside. 

This  brings  us  to  the  consideration  of  the  points  raised 
by  the  demurrer.  The  indictment  is  for  robbery.  "  Rob- 
bery is  the  felonious  and  violent  taking  of  money,  goods,  or 
other  valuable  thing  from  the  person  of  another  by  force  or 
intimidation."  The  point  urged  by  the  appellant  against  the 
indictment  is  that  it  nowhere  shows  "the  intent  of  the  de- 
fendant to  steal  or  rob."  This  point  is  not  well  taken;  we 
think  the  intent  of  the  defendant  to  steal  or  rob  clearly  and 
sufficiently  appears  in  the  indictment.  It  charges  first  a 
felonious  assault  upon  the  person  robbed,  by  the  defendant 
putting  him  feloniously  in  bodily  fear,  thereby  the  feloni- 
ously and  violent  robbing,  taking  and  carrying  away  by  de- 
fendant from  his  person  of  the  property.  The  words  "feloni- 
ous" and  "  rob"  carry  with  them  the  intent,  and  are  suffi- 
cient. "An  indictment  is  sufficient  in  substance  if  it  de- 
scribes the  offense  charged  in  the  language  of  the  statute  by 
which  it  is  created  or  defined."  (People  v.  fVhite,  34  Cal. 
183.) 

Indictments  in  matters  of  averment  are  sufficient  if  they 
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allege  all  the  acts  or  facts  which  have  been  used  by  the  leg- 
islature in  defining  the  particular  offense  charged.  {People 
V.  Oronin,  34  Cal.  191.) 

The  appeal  is  clearly  frivolous,  and  the  judgment  of  the 
court  below  is  affirmed. 


THE  PEOPLE,  EX  rel.  W.  W.  .  GLIDDEN,  Plaint- 
IPFS  IN  Error,  v.  J.  H.  T.  GEEEN  ET  AL.,  Defend- 
ants IN  Error. 

Intervention — Quo  Warranto.  —  The  right  of  intervention  given  by 
statute  exists  only  in  actions  which  are  purely  civil  in  their  character. 
The  statutory  proceeding  in  the  nature  of  a  quo  vxirrcttUo  is  quant  crim- 
inal in  character,  and  in  such  action  the  right  to  intervene  does  not  exist. 

Officer— Term  of  Office.— The  right  of  an  officer  to  hold  office  until 
his  successor  is  elected  and  qualified,  is  as  much  a  part  of  his  estate  in 
the  office  as  the  original  term  for  which  he  was  elected. 

Error  to  the  district  court  of  the  second  judicial  district, 
Ada  county. 

McBride  &  Henley ^  for  the  plaintiffs  in  error. 

Scaniker  &  Buitneater,  H.  E.  Pricketl  and  E,  J.  Cicrtis,  for 
the  defendants  in  error. 

Miller,  J.,  delivered  the  opinion  of  the  court,  Bowers, 
0.  J.,  and  Kellt,  J.,  concurring. 

On  the  fourteenth  day  of  January,  1868,  the  people,  upon 
the  relation  of  W.  W.  Glidden,  by  the  district  attorney  (un- 
der section  272  of  the  civil  practice  act  (Laws  of  Idaho, 
first  session,  p.  138),  filed  the  complaint  herein,  in  the 
court  below — third  judicial  district,  in  and  for  the  county 
of  Ada,  charging  that  defendant  Green,  ^'without  any 
legal  right,  warrant  or  authority  whatever,"  had  since  the 
sixth  day  of  January,  1868,  '^held,  used,  and  exercised" 
the  office  of  coauty  treasurer  of  Ada  county;  that  Green  had 
been  elected  to  said  office  at  the  general  election  held 
in  Aagust,  1865,  and  entered  upon  the  exercise  thereof 
in  January,  1886;  that  the  relator  was  elected  to  said  office 
at  the  election  held  in  Aagust,  1867,  for  two  years,  com- 
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mencing  January,  1868,  and  had  duly  qualified,  and  con- 
cludes by  asking  judgment  of  ouster  from  said  office  of 
defendant  Green,  and  "further  judgment  that  the  said  W. 
"W.  Glidden  be  entitled  to  the  said  office."  To  this  com- 
plaint, the  defendant  Green  on  the  twenty-fifth  day  of 
January,  1868,  filed  his  demurrer  upon  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  upon  the  further  ground  of  the  non- 
joinder of  parties  plaintiff.  Upon  the  complaint  and  de- 
murrer issue  was  joined  and  the  case  submitted,  and  after 
argument  on  the  twenty-seventh  of  April,  1868,  judgment 
was  rendered  sustaining  the  demurrer,  with  leave  to  the 
plaintiff  to  amend. 

Afterwards  on  the  fourth  day  of  May,  1868,  the  people  ex 
reL  Glidden,  by  the  district  attorney,  filed  their  amended 
and  supplemental  complaint,  pleading  matters  occurring  af- 
ter the  filing  of  the  original  complaint,  to  wit,  the  removal 
of  Green  on  the  eighteenth  of  April,  1868,  by  action  of  the 
board  of  county  commissioners  for  Ada  county,  and  the  ap- 
pointment of  Glidden  to  the  office  on  the  same  day  by  said 
board,  and  his  subsequent  qualification  under  said  appoint- 
ment on  the  twenty-third  day  of  April,  1868.  After  the 
joinder  of  issue  on  the  demurrer  to  the  original  complaint 
and  the  submission  of  the  demurrer  upon  argument  to 
the  judgment  of  the  court,  but  before  the  rendition  of 
the  judgment  thereon,  to  wit,  on  the  twenty-fifth  day  of 
April,  1868,  Thomas  E.  Logan  filed  his  bill  of  interven- 
tion claiming  that  he  was  elected  to  the  office  of  county 
treasurer  of  Ada  county  in  August,  1866;  that  he  had  never 
received  his  certificate  of  election,  that  he  had  not  taken  the 
oath  of  office  or  filed  the  necessary  bond  required  by  law,  but 
avers  his  readiness  to  do  so,  and  that  he  was  elected  to  hold 
the  office  for  two  years  from  January,  1867,  and  that  Glid- 
den claims  to  hold  by  an  election  held  in  August,  1867,  for 
two  years  from  January,  1868,  and  that  no  vacancy  existed 
in  said  office  at  the  time  of  Glidden*s  election  which  could  be 
legally  filled  by  election. 

To  the  filing  of  this  intervention,  defendant  Green  ob- 
jected, and  also  demurred  to  the  same  on  the  fifth  day  of 


Jan.  1869.]  People  v.  Green.  237 

Opinion  of  the  Court — Miller,  J. 

May,  1868.  The  court  below  heard  the  objections  to  the 
filing  of  the  intervention  and  the  demurrer  thereto  at  the 
same  time,  and  gave  judgment  on  the  demurrer,  and  dis- 
missed the  intervention  on  the  seventh  of  May,  1868.  After- 
wards, on  the  fourteenth  day  of  May,  the  plaintiff  did 
through  the  district  attorney,  in  "open  court,"  withdraw 
his  amended  complaint  and  abandon  the  further  prosecution 
of  said  proceeding,  and  thereupon  judgment  was  entered 
for  the  defendant  Green  for  his  costs  and  the  complaint  dis- 
missed. 

The  intervenor,  Thomas  E.  Logan,  now  sues  out  a  writ 
of  error  to  this  court  for  the  reversal  of  the  judgment  of  the 
court  below  on  the  demurrer  of  defendant  to  his  petition  of 
intervention.  The  respondent  in  error,  Green,  moves  this 
court  to  quash  the  writ  upon  the  grounds  that  the  same  was 
improperly  issued,  in  this,  that  there  is  no  writ  of  error 
allowed  under  the  statute,  that  title  10  of  the  civil  practice 
act  is  in  direct  conflict  with  title  9,  Laws  of  Idaho,  first  ses- 
sion, pp.  140,  147,  sees.  281,  312,  and  that  the  appeal  is 
the  only  proper  remedy.  TVe  are  not  prepared  at  pres- 
ent to  pass  upon  this  motion,  neither  is  it  necessary  in 
order  to  fully  and  fairly  decide  the  case  upon  its  merits. 
There  are  other  points  upon  which  it  must  turn,  no  matter 
what  view  we  might  take  of  the  motion  to  quash  the  writ. 
The  points  presented  for  our  decision  are: 

1.  Did  the  intervenor,  Logan,  have  the  right  to  intervene 
in  the  original  action  of  The  People  ex  rel,  Oildden  v.  Green? 

2.  If  Logan  did  have  the  right  to  intervene,  does  his 
petition  of  intervention  show  a  cause  of  action  ? 

Section  601,  p.  204,  Laws  of  Idaho,  first  session,  says: 
''Any  person  shall  be  entitled  to  intervene  in  an  action  who 
has  an  interest  in  the  matter  in  litigation,  or  in  the  success 
of  either  of  the  parties  to  the  action,  or  an  interest  against 
both.  An  intervention  takes  place  when  a  third  person  is 
permitted  to  become  a  party  to  an  action  between  other 
persons,  either  by  joining  the  plaintiff  in  claiming  what  is 
sought  by  the  complaint,  or  by  uniting  with  the  defendant 
in  resisting  the  claims  of  the  plaintiff,  or  by  demanding 
anything  adversely  to  both  plaintiff  and  defendant." 
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SectioD  602  says:  **  Any  third  person  may  intervene  either 
before  or  after  issue  has  been  joined."  Under  section  602, 
admitting  both  his  right  to  intervene  and  the  sufficiency  of 
his  complaint  in  intervention,  Logan  was  not  in  time  in  fil- 
ing his  petition  according  to  the  rule  laid  down  in  Rocker 
V.  Kellyy  14  Cal.  There  the  petitioner  filed  his  bill  after 
issue  joined,  and  as  th^  case  was  in  the  act  of  trial,  and  the 
court  held  he  was  too  late.  Here  Logan  files  his  petition 
after  the  joinder  of  issue  on  the  demurrer,  and  the  submis- 
sion of  the  case  thereon;  and  the  court  below,  under  the 
rule  laid  down  in  Hocker  v.  Kelly,  above  cited,  should  not 
have  allowed  him  to  file  his  petition,  but  should  have  sus- 
tained defendant  Green's  objections  to  its  being  filed  in  the 
first  instance. 

But  to  the  first  proposition  upon  the  record  as  to  Logan's 
right  to  intervene:  The  statute  uses  the  word  ^'action"  in 
speaking  of  the  right  to  intervene.  This  means  a  civil  ac- 
tion purely.  Is  the  original  proceeding  a  civil  action  in 
which  Logan  seeks  to  intervene  ?  We  think  not.  It  is  a 
quasi  criminal  proceeding  instituted  in  the  name  of  the 
people  in  the  discretion  of  the  district  attorney  upon  his 
own  information,  or  "upon  the  complaint  of  a  private  per- 
son" against  a  usurper  of  any  public  office  or  franchise, 
etc.,  for  the  purpose  of  priiharily  ousting  him,  and  the 
judgment  need  not  necessarily  be  upon  the  right  of  -the 
party  alleged  to  be  entitled  to  the  office,  but  only  upon  the 
right  of  the  defendant.  This  is  by  the  express  terms  of 
the  statute,  section  276,  civil  practice  act.  The  right  to  have 
the  defendant  arrested  (section  276)  and  his  being  amenable 
to  a  fine  in  the  discretion  oi  the  court  (section  280)  clearly 
stamp  the  character  of  the  proceeding  as  one  which  is  any- 
thing but  a  civil  action.  Originally  this  proceeding  was 
purely  a  criminal  one,  being  an  information  in  the  nature  of 
a  quo  warranto,  issued  upon  the  application  of  the  attorney- 
general  from  the  king's  bench,  and  the  writ  having  issued, 
the  defendant  was  ousted  and  punished;  and  as  all  offices 
were  supposed  to  be  in  the  king,  the  person  entitled  was 
thereupon  inducted  into  it.  (4  Cow.  100,  note.)  In  New 
York  under  a  similar  statute  to  ours,  in  22  Barb.  114,  the 
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court  refused  to  mandamus  the  attorney-general  upon  his 
refusal  to  file  an  information  upon  the  application  of  a  per- 
son alleging  himself  entitled  to  an  office,  the  court  hold- 
ing substantially  that  it  was  not  a  matter  of  right  with  any 
person  claiming  an  office,  to  have  an  information  filed  in 
the  name  of  the  people  for  the  ouster  of  an  incumbent,  but 
that  it  was  a  matter  of  discretion  with  the  attorney-general, 
whether  a  proper  case  was  made  out  for  the  issuance  of  the 
information,  holding  that  the  word  "may"  must  be  inter- 
preted in  its  literal  sense,  and  leaving  it  discretionary  with 
the  attorney-general.  Can  that  be  called  a  civil  action,  ^.  6., 
the  ordinary  proceeding  by  which  a  right  is  enforced  or  a 
wrong  remedied — when  a  party  suing  to  enforce  an  alleged 
legal  right,  must  get  the  permission  of  a  second  person  to 
commence  the  action  in  the  name  of  a  third?  The  propo- 
sition seems  very  plain.  If,  therefore,  the  original  pro- 
ceeding be  not  a  purely  civil  action,  Logan  has  no  right  to 
intervene.  But,  again,  if  Logan  does  intervene,  he  must 
claim  with  the  plaintiff  or  with  the  defendant,  or  against 
both.  He  certainly  does  not  claim  with  the  people,  for 
they  say  by  the  district  attorney  that  Glidden  is  entitled  to 
the  office.  He  does  not  claim  with  Green,  for  he  says  Green 
is  a  usurper,  and  that  he  (Logan)  is  entitled  to  the  office. 
He  must  therefore  claim  against  both  the  people  and  Green. 
Now,  the  people  alone  can  have  judgment  of  ouster.  If  he 
claims  against  both  the  people  and  Green,  he  claims  against 
the  prayer  of  the  people,  i.  e.,  the  ouster  of  Green,  and 
also  prays  at  the  same  time  the  enforcement  of  his  own 
right  to  the  office,  and  his  induction  therein,  which  is  ab- 
surd. 

But  admitting  that  the  proceeding  is  purely  a  civil  action, 
has  the  intervener  such  an  interest  therein  as  will  entitle 
him  to  intervene.  The  right  to  intervene  has  been  taken 
from  the  code  of  Louisiana,  and  adopted  into  our  practice. 
It  is  not  every  kind  of  interest  which  will  entitle  a  party  to 
intervene.  The  true  rule  is  laid  down  by  Chief  Justice 
Field  in  Haun  v.  The  Volcano  Water  Co.,  13  Cal.  62,  and 
subsequently  confirmed  by  the  supreme  court  of  Californra, 
in  18  Id.  378,  21  Id.  280.    Says  the  learned  judge  in  the  case 
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just  cited:  '*The  interest  mentioned  in  the  statute  wliich 
entitled  a  person  to  intervene  in  a  suit  between  other  parties 
must  be  in  the  matter  in  litigation,  and  of  such  a  direct 
and  immediate  character  that  the  intervenor  will  either  gain 
or  lose  by  the  direct  legal  operation  and  effect  of  the  judg- 
ment." Applying  the  rule  as  here  laid  down  to  the  original 
proceeding  of  The  People  ex  reL  Glidden  v.  Green,  could  the 
judgment  in  that  case  affect  Logan's  title  to  the  oflSce  ?  "We 
think  not.  Logan  claimed  by  the  election  in  1866,  Glidden 
by  the  election  in  1867,  and  Green  to  hold  for  two  yefars 
(under  the  election  of  1805)  from  January,  1866,  and  until 
his  successor  was  elected  and  qualified.  It  is  difficult  to  see 
how  a  judgment  in  favor  of  Glidden,  or  of  Green  as  against 
Glidden,  could  affect  Logan's  right  to  the  office,  or  that  he, 
Logan,  **  would  either  gain  or  lose  by  the  direct  legal  opera- 
tion and  effect  of  the  judgment." 

But  admitting  the  right  of  Logan  to  intervene,  does  his 
petition  in  intervention  show  a  cause  of  action  ?  Green,  it 
is  alleged,  wrongfully  withholds  the  office  since  January, 
1867,  but  the  petition  directly  avers  that  the  intervenor  has 
failed  to  qualify,  although  claiming  by  an  election  in  1866, 
to  hold  the  office  for  two  years  from  January  1867.  Now, 
section  107,  p.  499,  Laws  of  Idaho,  first  session,  says:  **  The 
county  treasurer  shall  hold  his  office  for  the  term  of  two 
years,  and  until  his  successor  is  chosen  and  qualified." 
The  right  to  hold  until  his  successor  is  elected  and  qualified 
is  as  much  a  part  of  the  estate  in  the  office  as  the  origiual 
term  of  two  years.  (6  Wend.  422;  10  Cal.  38;  20  Id.  503.) 
Now,  before  Logan  can  show  his  right  to  the  office,  admitting 
his  claim  to  be  valid,  he  must  procure  the  ouster  of  Green ; 
before  Green  can  be  ousted,  it  must  be  shown  that  he 
wrongfully  holds;  to  show  this  it  must  be  proved  not  only 
that  his  successor  has  been  elected,  but  that  he  has  duly 
qualified — not  only  that  he  is  entitled  to  the  office,  but  that 
he  is  qualified  to  enter  into  the  possession  the  moment  of 
the  defendant's  ouster  therefrom.  The  intervenor  does  not 
show  himself  in  that  condition,  and  the  petition  is  in  this 
respect  fatally  defective. 

The  judgment  of  the  court  below  is  affirmed. 
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WILLIAM  VINCENT,   Appellant,  v.  THOMAS  LAR- 
SON ET  AL.,    Eespondents. 

ExxcuTOBY  Contract — Considehation— Evidence. — It  is  competent  for  a 
party  to  an  executory  contract  to  show  by  parol  evidence  that  the  consid- 
eration has  been  paid. 

Written  Contract,  Extrinsic  Evidence  to  Explain.— Extrinsic  evidence 
is  admissible  to  expUin  the  recitals  and  promises  of  a  written  contract. 

Specific  Performance — Discretion  of  Courts. — The  specific  performance 
of  a  contract  is  not  a  matter  of  right,  strictly  speaking,  but  a  matter  in 
the  sound  and  reasonable  discretion  of  the  court. 

Appeal  from  the  second  judicial  district,  Owyhee  county. 

F.  OanaJd  and  J.  G.  Herdy,  for  the  appellapt. 
Henry  Martin^  for  the  respondents. 

Opinion  by  Kelly,  J.;  Bowers,  C.  J.,  and  Miller,  J., 
concurring. 

Bill  in  chancery  for  the  specific  performance  of  a  contract 
for  the  purchase  and  sale  of  certain  mining  ground,  three 
hundred  and  fifty  feet  in  the  second  south  extension  of  the 
Oro  Fino  quartz  lode.     The  case  comes  before  us  on  appeal 
from  the  judgment  of  the  court  below,  sustaining  two  de- 
murrers to  the  bill.     The  bill  avers  the  sale  to  plaintiff  by 
Larson  of  certain  mining  ground,  situated  in  Owyhee  county, 
and  consisting  of  three  hundred  and  fifty  feet  of  a  quartz 
rein,  on  the  thirteenth  day  of  April,  1868;  that  on  that  day 
the  defendant,  Larson,  executed  and  delivered  to  plaintiff 
a  writing  obligatory,  under  seal,  stamped  and  acknowledged 
and  recorded,  by  which  he  agreed  to  convey  to  plaintiff 
three  hundred  and  fifty  feet  of  a  quartz  lode — on  the  pay- 
ment to  him  by  plaintiff  of  the  sum  of  five  thousand  two 
hundred  and  fifty  dollars  in  coin,  on  or  before  the  first  day 
of  June,  1868;  that  on  the  said  thirteenth  day  of  April,  1838, 
and  after  the  execution  of  the  instrument  by  him,  defend- 
ant delivered  lawful  and  peaceable  possession  of  said  three 
hundred  and  fifty  feet  of  mining  ground  to  plaintiff;  that 
plaintiff  entered  into  possession  thereof;  opened  and  devel- 
oped the  same;  expended  over  one  thousand  dollars  in  so 
doing,  and  made  all  his  preparations  to  continue  the  work- 
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ing  thereof;  and  by  his  labor  thereon,  the  said  mining 
ground  has  been  proved  to  be  of  great  value;  that  on  the 
first  day  of  June,  1868,  he  tendered  to  Larson  the  full 
amount  of  the  purchase  money  in  coin — five  thousand  two 
hundred  and  fifty  dollars,  and  demanded  of  Larson  a  deed 
to  said  premises;  that  Larson  refused  to  execute  said  deed; 
that  he  now  brings  the  money  into  court  and  tenders  it  in 
payment  for  said  mining  ground;  that  Larson  is  wholly 
irresponsible  and  insolvent,  etc.,  and  asks  that  Larson  be 
compelled  to  convey. 

The  points  raised  by  respondents'  counsel  in  the  argu- 
ment of  the  demurrer  go  to  the  validity  of  the  contract  or 
agreement  between  the  parties  for  the  purchase  of  the  mine. 
For  the  purpose  of  considering  these  questions,  we  will  give 
the  language  specially  referred  to  in  the  contract.  After 
reciting  in  the  usual  form  that  the  said  Thomas  Larson  is 
held  and  bound  uuto  William  Vincent  in  the  penal  sum  of 
five  thousand  •  two  hundred  and  fifty  dollars,  for  which  he 
will  well  and  truly  pay,  etc.,  the  condition  is  recited  in  the 
following  words:  ''The  conditions  of  the  above  obligation 
are  such  that  whereas  the  abovc-bounden  Thomas  Larson 
bas  on  the  day  of  the  date  hereof  sold  to  said  William  Yin- 
cent  the  following-described  property,  to  wit:  [here  follows 
a  description  of  the  mining  ground]  for  the  sum  of  fifteen 
dollars  per  foot  in  coin,  amounting  to  the  sum  of  five  thou- 
sand two  hundred  and  fifty  dollars,  which  said  sum  of  money 
is  to  be  paid  to  the  said  Thomas  Larson,  in  coin,  on  or  be- 
fore the  first  day  of  June,  1868,  and  the  said  Thomas  Lar- 
son shall,  on  the  first  day  of  June,  1868,  or  at  any  time  be- 
fore, on  the  payment  of  said  sum  of  money,  so  to  be  paid 
as  aforesaid,  make,  execute,  stamp  and  deliver  unto  the  said 
William  Vincent,  or  to  such  person  or  persons  as  he  may 
designate,  a  good  and  sufficient  deed  or  deeds  of  convey- 
ance of  the  said  mining  property  heretofore  described. 
Now,  if  the  said  William  Vincent  shall  fail  to  pay  the  said 
sum  of  money  at  the  time  aforesaid;  or  if  the  said  William 
Vincent  shall  so  pay  the  said  sum  of  money  at  or  before  the 
time  aforesaid,  and  the  said  Thomas  Larson  shall  upon  such 
payment  well  and  faithfully  on  his  part  perform  the  cove- 
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nants  herein,  then  this  obligation  to  be  null  and  void,  oth- 
erwise to  be  and  remain  in  full  force  and  effect." 
The  grounds  presented  by  the  demurrer  are: 

1.  That  the  contract  sought  to  be  specifically  enforced  is 
without  consideration. 

2.  That  the  contract  lacks  the  essential  element  of  mutu- 
ality. 

3.  That  it  is  not  a  matter  of  right  to  grant  specific  per- 
formance. 

It  is  contended  by  respondents'  counsel  that  this  instru- 
ment constitutes  the  whole  contract;  that  no  evidence  can 
be  introduced  aliunde  to  show  that  plaintiff  entered  into 
the  possession  of  the  premises,  made  improvements,  paid 
or  offered  the  purchase  money,  or  in  any  way  accepted  the 
contract.  Strictly  speaking,  all  contracts  are  the  subject  of 
an  offer.  If  one  party  says,  *'I  will  give  you  so  much 
money  for  this  thing,"  or  the  other  says,  "I  will  give  you 
this  thing  for  so  much  money,"  all  agree  that  this  is  an  offer 
to  sell  or  buy,  and  if  the  offer  is  accepted,  it  ripens  into  a 
contract.  To  execute  the  contract,  one  party  must  pay  the 
money,  and  the  other  must  deliver  the  thing  sold.  But  the 
execution  of  the  contract  is  an  independent  matter,  and 
may  or  may  not  immediately  follow  the  contract.  It  may 
be  immediately  executed  by  one  party  and  not  by  the  other. 
Then  the  party  who  has  executed  would  have  a  right  to 
compel  the  other  p&rty  to  execute  his  part  of  the  contract. 
If  we  take  into  consideration  the  force  of  the  contract  as 
contradistinguished  from  the  execution  of  the  contract,  we 
shall  not  be  at  a  loss  to  determine  what  evidence  may  be 
introduced  to  compel  the  performance  or  execution  of  the 
contract.  Thus,  if  A.  was  to  enter  into  a  written  contract 
to  haul  all  the  logs  on  a  certain  lot  by  a  certain  time  for  a 
specified  price,  no  one  would  pretend  that  A.,  after  reciting 
the  contractf  could  not  set  up  that  he  had  hauled  the  logs 
within  the  time  specified,  and  payment  was  refused.  In 
fact,  he  must  do  so,  and  must  substantiate  it  by  proof,  to 
entitle  him  to  recover.  It  is  true  that  hauling  the  logs  was 
his  part  of  the  contract,  but  it  was  the  performance,  and  if 
declared  upon  according  to  the  tenure  of  the  contract,  his 
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right  to  show  the  fact  by  parol  eyidence  wonld  be  absolate, 
for  it  could  not  be  ingrafted  into  the  contract,  when  the 
performance  was  to  take  place  within  a  limited  time  there- 
after. Again,  if  notes  had  been  giyen  for  the  considera- 
tion money  for  the  conveyance  of  land,  could  there  be  any 
doubt  that  such  notes  would  be  recoverable,  when  the  deed 
expressed  that  the  consideration  had  been  paid  in  hand  ? 
Now,  it  is  certain  that  the  consideration  can  be  inquired 
into  by  the  contracting  parties;  yet,  if  you  produce  the 
higher  proof  arising  from  the  deed  when  the  consideration 
is  confessed  to  be  paid,  it  will  not  defeat  a  recovery  on  the 
notes;  so  when  to  parties  make  a  jx>int  conveyance  of  land, 
and  the  purchase  money  is  paid  to  one,  the  other  party  may 
sue  the  one  and  recover  the  money  for  his  share,  notwith- 
standing the  recital  in  the  deed,  that  the  money  was  paid 
to  both.  He  is  entitled  to  show  by  parol  evidence  the  true 
fact,  and  if  he  is  entitled  to  more  than  half  the  money,  he 
may  go  beyond  the  deed,  and  show  what  share  of  the  prop- 
erty he  actually  conveyed,  in  order  to  determine  his  share 
of  the  money. 

Now,  if  A.  give  B.  his  bond  or  note,  it  would  be  not- only 
extravagant,  but  wholly  inconsistent  with  the  character  of 
the  transaction  to  recite  in  the  obligation  that  it  was  deliv- 
ered and  in  the  possession  of  A;  still  we  would  set  that 
fact  up  in  the  complaint  if  suit  was  brought,  with  the  right 
to  prove  it  by  parol  evidence,  nor  is  it  common  to  make 
recitals  of  delivery  in  any  contracts,  notwithstanding  de- 
livery, possession,  or  performance  must  be  averred  when 
suit  is  brought  by  a  party  entitled  to  recover,  and  that 
averment  must  be  made  good  by  evidence  beyond  the  con- 
tract itself. 

Hence,  it  is  certain  that  some  evidence  without  must  be 
admissible  in  the  explanation  or  interpretation  of  every 
contract,  however  plain  the  meaning  of  the  contract,  or  in- 
telligible and  certain  its  language.  **  Extrinsic  evidence  is 
admissible  to  identify  its  subjects,  or  its  objects,  or  to  ex- 
plain its  recitals  or  its  promises,  so  far,  and  only  so  far,  as 
it  can  be  done  without  any  contradiction  of,  or  any  depart- 
ure from,  the  meaning  which  is  given  by  a  fair  and  rational 
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interpretation  of  the  words  actually  used."  The  bill  in  this 
case  avers  the  acceptance  by  plaintiff,  by  entering  into  the 
possession,  developing  the  mine,  expending  large  sums  of 
money,  and,  lastly,  by  offering  the  full  payment  of  the  pur- 
chase money,  on  the  first  day  of  June,  1868. 

Says  Judge  Story:  "A court  of  chancery  will  look  to  the 
substance  and  not  the  form  of  the  contract."  ''The  juris- 
diction of  courts  of  equity  to  decree  a  specific  perform- 
ance of  contracts,  is  not  dependent  upon,  or  affected  by 
the  form  or  character  of  the  instrument.  What  these 
courts  seek  to  be  satisfied  of  is  that  the  transaction  in 
substance  amounts  to,  and  is  intended  to  be,  a  binding 
agreement  for  a  specific  object,  whatever  may  be  the  form 
or  character  of  the  instrument.  Thus  if  a  bond  with  a 
penalty  is  made  upon  condition  to  convey  certain  lauds 
upon  the  payment  of  a  certain  price,  it  will  be  deemed,  in 
equity,  an  agreement  to  convey  the  land  at  all  events,  and 
not  to  be  discharged  by  the  payment  of  the  penalty,  al- 
though it  has  assumed  the  form  of  a  condition  only.  Courts 
of  equity  in  all  cases  of  this  sort  look  to  the  substance  of 
the  transaction,  and  the  primary  object  of  the  parties."  (2 
Story  Eq.  sec.  715.)  The  ''substance  of  the  transac- 
tion, and  the  primary  object  of  the  parties"  in  this  case 
was  the  sale  of  the  mining  ground  in  question.  The  bond 
in  question  was  a  written  offer  to  sell,  at  a  given  price,  pro- 
vided payment  should  be  made  on  or  at  any  time  before  the 
first  day  of  June,  1868.  It  is  signed  by  the  party  to  be 
charged,  Larson,  and  expresses  a  consideration  or  imports 
one  because  under  seal,  and  therefore  is  not  within  the 
statute  of  frauds.  It  has  been  accepted  by  the  plaintiff, 
and  is  so  averred  in  the  bill,  and  being  so  accepted,  the  offer 
and  its  acceptance  constitute  the  entire  contract  which  is 
sought  to  be  enforced.  But  respondents'  counsel  say  there 
is  no  consideration.  They  take  it  that  a  consideration  of 
some  sort  or  other  is  absolutely  necessary  to  form  a  good 
contract,  that  a  nvdum  pactum,  or  an  agreement  to  do  or  to 
pay  anything  on  one  side,  without  any  compensation  to  the 
other,  is  totally  void  in  law,  and  a  man  can  not  be  com- 
pelled to  perform  it. 
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If  we  take  an  abstract  view  of  the  question,  that  may 
be  true,  for  the  bond  does  not  recite  that  Vincent  paid  Lar- 
son anything  to  make  or  keep  the  offer  good.  But  we  must 
not  stop  with  this  narrow  constraction  of  a  question  which 
admits  a  more  enlarged  view,  and  certainly  many  qualifica- 
tions. We  have  said  that  this  contract  was  tinder  seal. 
Now,  it  can  not  be  denied  that  contracts  under  seal  are  valid 
without  a  consideration  expressed.  Express  contracts  are 
specialties,  or  those  which  are  made  under  seal,  as  deeds, 
bonds,  and  the  like;  they  are  not  merely  written,  but  deliv- 
ered over  by  the  party  bound.  The  solemnity  and  deliber- 
ation with  which,  on  account  of  the  ceremonies  to  be  ob- 
served, a  deed  or  bond  is  presumed  to  be  entered  into,  at- 
tach an  importance  and  character  which  do  not  belong  to  a 
simple  contract.  In  the  case  of  a  specialty,  no  considera- 
tion is  necessary  to  give  it  validity,  even  in  a  court  of 
equity.  (3  Bing.  Ill,  112.)  Such  is  the  character  of  bonds 
of  public  officers,  enfeoffments,  deeds  poll,  covenants  to  re- 
new, or  perhaps  more  properly  speaking,  every  bond  im- 
ports in  itself  a  sufficient  consideration.  Negotiable  in- 
struments, as  bills  of  exchange  and  promissory  notes,  carry 
with  them  prima  facie  evidence  of  consideration.  But  sup- 
pose we  ooneider  this  bond  or  agreement  as  an  offer  only. 
Strictly  speaking,  all  contracts  are  made  by  saying  I  will 
give  you  this  thing  for  this  money,  or  I  will  give  you  this 
money  for  this  thing.  The  offer  must  be  before  the  ac- 
ceptance. If  it  is  accepted  at  once,  it  then  becomes  a 
binding  contract.  But  it  is  not  necessary  that  the  offer 
should  follow  instantaneously.  So  long  as  the  parties  re- 
main together  and  talk  over  the  matter,  if  it  is  not  expressly 
withdrawn,  the  offer  is  binding,  if  accepted.  As  a  general 
rule  the  offer  will  continue  only  for  a  reasonable  time.  If 
the  party  addressed  go  away  without  accepting  then  he  will 
be  too  late  to  come  back  and  bind  the  proposer  by  accept- 
ing, unless  the  proposer  shall  assent  in  turn.  All  the  law  writ- 
ers agree  in  this  proposition.  "  The  proposer  may,  himself, 
determine  how  long  the  offer  shall  continue.  He  may  say, 
I  will  give  you  an  hour,  or  until  this  time  to-morrow,  or 
next  week,  to  make  up  your  mind.    Then  the  party  to  whom 
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the  propositioD  is  made  knows  how  long  the  offer  is  to  con- 
tinue. He  may  avail  himself  of  the  hour,  the  day,  or  the 
week  given  for  inquiry  or  consideration,  or  making  the 
necessary  arrangements;  and  if  within  the  prescribed  time 
he  expresses  his  assent  [supposing  the  proposition  not  in 
the  mean  time  withdrawn],  he  completes  the  contract  as  ef- 
fectually as  if  he  had  answered  in  the  same  way  at  the  first 
moment  after  the  offer  was  made."  Parsons  on  Contracts, 
vol.  1,  435;  Story  do.,  381;  Ohitty  do.,  12-14.  The  only  dif- 
ference has  been  to  enlarge  the  rule,  so  that  the  party  who 
makes  an  offer  on  time,  shall  not  be  entitled  to  withdraw  it 
before  the  lapse  of  the  appointed  time.  Such  is  the  doc- 
trine in  France,  Scotland,  and  Holland;  and  in  Louisiana, 
where  the  civil  law  was  borrowed  from  the  Bomans.  And 
many  eminent  law-writers  argue  that  it  is  more  consonant 
with  the  principles  of  justice  to  hold,  that  whenever  an 
offer  is  made,  granting  to  a  party  a  certain  time,  within 
which  he  is  to  be  entitled  to  decide  as  to  whether  he  will 
accept  it  or  not,  the  party  making  such  offer  is  not  at  lib- 
erty to  withdraw  it  before  the  lapse  of  the  appointed  time, 
unless  by  agreement  with  the  other  party.  Ohiet  Justice 
Story  says : 

"  The  reason  which  is  given  that  the  offer  is  without  con- 
sideration and  gratuitous,  until  accepted,  does  not  seem  to 
be  well  founded.  The  consideration  is  the  expectation  or 
hope  that  the  offer  will  be  accepted,  and  this  is  sufficient 
legally  to  support  the  promise.  The  agreement  is  therefore 
to  be  looked  upon  as  an  engagement  by  the  one  party  that 
he  will  not  sell  within  a  certain  time,  in  consideration  that 
the  other  party  will  consider  the  matter  and  not  give  a  re- 
fusal at  once.  Again,  the  making  of  such  an  offer  might 
betray  the  other  party  into  a  loss  of  time  and  money  by  in- 
ducing him  to  make  examination  and  to  inquire  into  the 
value  of  the  goods  offered;  and  this  inconvenience  assumed 
by  him  is  a  sufficent  consideration  for  the  offer.  Sup- 
pose that  on  faith  of  the  offer  he  proceeds  to  make  ar- 
rangements to  enable  him  to  purchase,  or  to  make  calcula- 
tions to  determine  whether  he  is  in  a  condition  to  buy,  or 
whether  the  offer  is  worth  accepting,  and  is  fairly  exerting 
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his  best  judgment  on  the  matter,  is  there  any  justice  in  al- 
lowing the  other  party  to  interfere  and  break  his  promise, 
after  inducing  a  loss  of  time,  or  money,  or  convenience?" 

Says  Chief  Justice  Marshall,  in  the  case  of  Violet  y.  Pat- 
ten, 5  Cranch,  142:  ''To  constitute  a  consideration  it  is 
not  necessary  that  a  benefit  should  accrue  to  the  person 
making  the  promise.  It  is  sufficient  that  something  valua- 
ble flows  from  the  person  to  whom  it  is  made,  and  that  the 
promise  is  the  inducement  to  the  transaction." 

Now,  in  the  case  in  question,  did  not  Larson  expect 
that  some  advantage  would  flow  to  him  from  Vincent  for 
making  the  offer,  or  hope  for  it  at  least?  It  would  seem 
that  any  gain  to  the  promisor,  or  loss  to  the  promisee,  how- 
ever trifling,  ought  to  be  sufficient  consideration  to  support 
an  express  promise.  In  other  words,  should  not  the  offer 
and  acceptance  be  taken  as  simultaneous  acts,  and  stand 
together  as  constituting  an  entire  agreement,  and  such  a 
one  as  the  courts  ought  to  enforce  ? 

But  admit  that  there  is  some  difference  of  authority  in 
regard  to  allowing  the  proposer  to  withdraw  his  offer,  we 
can  not  do  less  than  adopt  the  English  law;  on  which  all 
the  authorities  say  that  the  acceptance  is  binding  when  the 
proposer  does  not  withdraw  his  offer,  and  if  the  contract  is 
under  seal  it  expresses  a  consideration. 

The  bill  in  this  case  avers  the  contract  under  seal,  avers 
acceptance  by  entering  into  possession  under  the  contract, 
the  development  of  the  mine,  expending  large  sums  of 
money,  and  lastly,  by  offering  the  full  payment  of  the  pur- 
chase money  on  the  first  day  of  June,  1868.  All  this  is 
taken  as  confessed  by  the  demurrer,  for  which  reason  we 
must  consider  this  agreement  valid  and  binding. 

In  3  Gushing,  224,  Boston  and  Maine  Railroad  v.  Barilett, 
it  w^as  held  that  a  proposition  in  writing  to  sell  land  at  a 
certain  price,  if  taken  within  thirty  days,  is  a  continuing 
offer,  which  may  be  retracted  at  anytime;  but  if,  not  being  re- 
tracted, it  is  accepted  within  the  time,  such  offer  and  accept- 
ance constitute  a  valid  contract,  the  specific  performance 
of  which  may  be  enforced  by  a  bill  in  chancery,  Fletcher, 
J.,  there  observed:  "In  the  present  case,  though  the  writing 
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signed  by  the  defendant;  was  but  an  offer,  and  an  offer  which 
might  be  revoked,  yet  while  it  remained  in  foroe  and  un- 
revoked, it  was  a  continuing  offer  during  the  time  limited 
for  acceptance;  and  during  the  whole  of  that  time  it  was  an 
offer  every  instant;  but  as  soon  as  it  was  accepted  it  ceased 
to  be  an  offer  merely,  and  then  ripened  into  a  contract.  The 
counsel  for  the  defendant  is  most  surely  in  the  right  in  say- 
ing that  the  writing  when  made  was  without  consideration, 
and  did  not  therefore  form  a  contract.  It  was  then  but  au 
offer  to  contract;  and  the  parties  making  the  offer  most  un- 
doubtedly might  have  withdrawn  it  at  any  time  before  ac- 
ceptance. But  when  the  offer  was  accepted  the  minds  of 
the  parties  met,  and  the  contract  was  complete.  There  was 
then  the  meeting  of  the  minds  of  the  parties,  which  con- 
stitutes and  is  the  definition  of  a  contract.  The  acceptance 
by  the  plaintiffs  constituted  a  sufficient  legal  consideration 
for  the  engagement  on  the  part  of  the  defendants.  There 
was  then  nothing  wanting  in  order  to  perfect  a  valid  con- 
tract on  the  part  of  the  defendants.  It  is  precisely  as  if 
the  parties  had  met  at  the  time  of  the  acceptance,  and  the 
offer  had  been  made  and  accepted  and  the  bargain  had  been 
completed  at  once." 

This  case  is  precisely  analogous  to  the  one  now  before  us, 
only  in  this  the  court  do  not  say  that  the  contract  was  under 
seal,  and  probably  it  was  not,  for  the  court  says  the  accept- 
ance by  the  plaintiff  constitutes  a  sufficient  legal  consider- 
ation for  the  engagemeat  on  the  part  of  the  defendant. 

In  a  recent  case  in  Massachusetts  the  court  says:  ''A  bill 
in  equity  to  compel  specific  performance  of  a  bond  in  com- 
mon form,  conditioned  to  convey  to  the  complainant  a  par- 
cel of  land  in  the  country,  upon  the  payment  of  a  stipulated 
price,  on  or  before  the  first  day  of  April,  which  alleges  that 
the  complainant,  after  date  of  the  bond,  occupied  and  im- 
proved the  land  with  the  respondent's  knowledge  and  con-- 
sent,  and  tendered  the  price  on  the  twenty-fifth  day  of  May 
next  ensuing,  is  not  demurrable  upon  the  ground  that  time 
was  the  essence  of  the  contract."  (Bernard  v.  Lee,  97 
Mass.  92.)  Courts  have  gone  still  further,  and  in  peculiar 
circumstances  will  enforce  parol  contracts  for  the  convey- 
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anoe  of  land.  (Le  Fevre  v.  Le  Fevre,  4  Serg.  &  E.  240. 
See  also  Dart  ou  Vendors  and  Purchasers  of  Beal  Estate, 
476;  also  note  1,  2  Story  Eq.,  sec.  768.)  It  is  nnnecessarj 
to  discuss  this  part  of  the  subject  any  farther,  or  multiply 
authorities  upon  the  point.  It  is  sufficient  to  consider  that 
the  whole  weight  of  authorities  go  to  support  the  consider- 
ation as  alleged  in  the  plaintiff's  bill. 

The  respondent  says  there  is  no  mutuality  in  this  con- 
tract. Under  this  head  they  urge  that  the  plaintiff,  not 
having  signed  the  contract,  there  is  nothing  binding,  for  one 
can  not  be  bound  without  the  other.  The  contract  was 
signed  by  Larson,  the  party  to  be  charged.  The  name  of 
Vincent  was  mentioned  in  the  body  of  the  contract,  declar- 
ing that  the  contract  run  from  Larson  to  him.  This  was 
necessary,  because  the  contract  must  run  to  somebody  in 
order  to  give  a  right.  Vincent  was  that  person;  it  was  put 
there  by  his  direction  and  consent.  His  name  is  as  much 
in  the  contract  as  Larson's,  for  the  purposes  of  the  offer, 
and  would  bind  him  as  much  as  it  would  Larson  the  mo- 
ment he  accepted  the  offer  in  full. 

In  the  case  of  Coleman  v.  Upcot,  5  Vin.  527,  pi.,  the 
court  held  "that  an  agreement  concerning  land  was  within 
the  statute,  if  signed  by  the  party  to  be  charged;  and  there 
was  'no  need  of  its  being  signed  by  both  parties,  as  the 
plaintiff,  by  his  bill  for  a  specific  performance,  had  submit- 
ted to  perform  what  was  required  on  his  part  to  be  per- 
formed." The  same  question  is  reviewed  in  the  case  of 
Clayson  v.  Baily,  14  Johns.  484,  and  fully  discussed  and 
numerous  authorities  cited. 

It  is  so  well  settled  in  this  country  and  in  England  that 
there  is  nothing  to  disturb  the  strong  and  united  current  of 
authority,  that  it  is  sufficient  that  the  contract  is  signed  by 
the  party  to  be  charged.  Notwithstanding  the  opinion,  of 
Lord  Badsdale  to  the  contrary,  quoted  by  the  respondents; 
for  that  opinion  is  now  universally  overruled.  Again,  the 
respondent  says  the  contract  must  be  of  such  a  nature  as 
to  give  a  right  to  one  party  as  well  as  the  other.  We  think 
this  statement  must  be  taken  with  some  qualifications. 
"The  contract  may  be  of  such  a  nature  as  to  give  a  right 


Jan.  1869.]  Vincent  u.  Larson.  251 

Opinion  of  the  Court — Kelly,  J. 

to  the  performance  to  the  one  party  which  it  does  not  give 
to  the  other.  As,  for  instance,  where  a  lessor  covenants  to 
renew  upon  the  request  of  his  lessee,  or  where  the  agree- 
ment is  in  the  nature  of  an  undertaking.  Bat  the  more 
accurate  yiew  of  such  cases  as  the  first,  perhaps  of  all  that 
could  be  quoted  as  wanting  mutuality,  seems  to  be  that 
they  are  conditional  contracts.  And  when  the  condition 
has  been  made  absolute,  as,  for  instance,  by  a  request  to  re- 
view, they  would  seem  to  be  mutual,  and  capable  of  en- 
forcement by  either  party."  (Fry  on  Special  Performance, 
sec.  291.) 

•  Nor  can  it  be  sustained  upon  any  very  good  ground  that 
the  right  to  renew  is  based  upon  'the  consideration  in  the 
old  lease.  We  know  that  courts  have  sometimes  so  held, . 
but  it  seems  more  like  an  apology  for  a  reason  than  any 
reason  actually  shown.  Suppose  the  covenant  had  been  on 
the  part  of  the  lessee,  leaving  it  optional  with  the  lessor  or 
not,  should  we  say  the  right  to  compel  a  renewal  was  based 
upon  the  ground  that  the  lessor  had  had*  a  former  lease  of 
the  promise,  and  that  was  a  consideration  in  a  subsequent 
offer?  Is  it  not  more  reasonable  to  say  that  the  obligations 
in  the  old  lease  were  mutual,  and  both  were  discharged,  and 
the  covenant  to  renew  is  the  renewal  of  the  old  covenant  in 
the  nature  of  a  special  undertaking,  to  be  accepted  or  not 
by  the  lessee  ?  So  it  might  be  said  of  leases  when  there  is 
a  covenant  to  sell,  leaving  it  optional  with  the  lessee  to  pur- 
chase at  the  expiration  of  his  lease.  Or,  to  use  the  words 
of  Mr.  Fry,  and  say  '4t  is  a  continuing  contract  at  the  op- 
tion of  the  lessee  to  determine  it." 

We  have  said  so  much  incidentally  on  this  question,  it 
needs  but  little  to  explain  wherein  lies  the  mutuality  of  this 
contract,  viewing  the  contract  as  an  offer  on  time,  and  every 
instant  an  offer  until  accepted,  and  the  contract  being  in  all 
its  terms  absolute  by  paying  the  money  or  offering  the  same, 
the  contract  was  then  perfect  and  binding  on  one  party  as 
much  as  the  other.  To  say  that  Larson  could  not  enforce 
the  contract  before  it  was  accepted,  would  be  saying  what 
every  proposer  might  say  and  continue  to  say  as  long  as  he 
was  submitting  his  proposition;  but  he  could  not  say  so 
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after  his  proposition  had  been  accepted.  It  is  a  self-evi- 
dent proposition,  as  mach  as  two  and  two  make  four,  that 
Larson  could  enforce  this  contract  the  moment  it  was  com- 
pleted, and  could  ever  since  do  so  by  accepting  the  money, 
to  wit,  the  five  thousand  two  hundred  and  fifty  dollars, 
which  all  agreed  was  the  consideration  to  be  paid. 

Again,  the  respondents  say  it  is  not  a  matter  of  right  to 
grant  specific  performance  of  contracts.  They  do  truthfully 
state  this  proposition.  It  is  not  a  matter  of  right  in  either 
party,  but,  as  Judge  Story  says:  "It  is  a  matter  of  discre- 
tion in  the  court;  not,  indeed,  of  arbitrary  or  capricious 
discretion,  dependent  upon  the  mere  pleasure  of  the  judge, 
but  that  sound  and  reasonable  discretion  which  governs 
itself,  as  far  as  it  may,  by  general  rules  and  principles;  but 
at  the  same  time  which  withholds  or  grants  relief,  accord- 
ing to  the  circumstances  of  each  particular  case,  when  these 
rules  will  not  furnish  any  exact  measure  of  justice  between 
the  parties." 

Human  laws  are  too  uncertain  and  humanity  too  imper- 
fect to  prescribe  a  rule  for  every  imaginable  question. 
Something  must  be  left  to  the  judge.  Some  discretion 
must  be  exercised  by  the  court  in  the  administration  of  jus- 
tice, or  we  shall  fall  far  short  of  doing  unto  others  as  we 
would  that  others  should  do  unto  us.  It  is  true,  we  learn 
justice  from  the  law,  and  from  our  innate  knowledge  of 
right  and  wrong,  and  with  the  application  of  legal  learning, 
correcting  and  distinguishing  it  as  best  we  may,  for  the 
purposes  of  administration.  Equity  sometimes  stops  short 
of  the  law,  and  sometimes  goes  far  beyond.  Whoever  should 
undertake  to  lay  down  rules  and  principles,  as  absolute  au- 
thority to  govern  all  cases,  would  fall  far  short  of  adminis- 
tering justice  in  any  court.  But  guided  by  the  unerring 
knowledge  of  the  past  in  the  administration  of  justice,  we 
shall  find  a  safe  and  convenient  guide  to  our  future  inqui- 
ries, and  with  little  hesitancy  be  able  to  apply  them  with 
beneficial  interest  to  all  the  transactions  of  men. 

We  have  already  shown  that  the  courts  of  equity  will 
look  at  the  substance  of  the  transaction  to  see  if  it  is  a 
binding  agreement  for  a  specific  object.     If  a  court  of  law 
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is  inadequate  to  relieve  the  injured  party,  only  by  a  com- 
pensation in  damages,  a  court  of  equity  will  redress  the 
wrong  by  declaring  a  performance  in  specie.  The  judg- 
n^ent  of  a  court  of  law  operate?  on  the  right  of  a  party, 
and  the  decree  of  a  court  of  equity  on  the  person.  This 
constitutes  the  distinction  between  a  court  of  equity  and  a 
court  of  law,  on  the  ground  that  damages  at  law  may  not  in 
the  particular  case  afford  a  complete  remedy. 

"The  cases  in  which  a  court  of  equity  decrees  specific 
performance  of  contracts,  are  those  where  damages  recov- 
ered at  law  would  not  answer  the  intention  of  the  parties  in 
making  the  contract."     {Seymour  v.  Delaney^  3  Cow.  445.) 

"The  court  decreed  specific  performance  of  a  contract 
for  the  sale  of  lands,  though  the  contract  was  in  the  form 
of  a  penal  bond,  and  defendant  resided  out  of  the  state." 
{Telfair  v,  Telfair,  2  Desau.  271.) 

"When,  from  the  nature  of  the  relief  sought,  perform- 
ance of  a  covenant  in  specie  will  alone  answer  the  purposes 
of  justice,  the  court  of  chancery  will  compel  a  specific  per- 
formance instead  of  leaving  the  complainant  to  an  inade- 
quate remedy  at  law."  {Stuyvesant  v.  Mayor  etc.  of  New 
York,  11  Paige,  414.) 

"Equity  views  a  bond  conditioned  to  convey  land  as 
articles  of  agreement,  and  will  decree  a  specific  perform- 
ance of  the  condition."     (1  Oilman,  454.) 

"This  court  has  power  to  decree  specific  performance  of 
a  bond  with  a  penalty,  conditioned  for  the  conveyance  of 
land."    (Ensign  v;  Kellogg,  4  Pick.  1.) 

"Equity  may  decree  the  performance  of  a  general  cove- 
nant of  indemnity,  though  it  sounds  only  in  damages." 
(Champion  v.  Brotun,  5  Johns.  Ch.  406.)  See  d\^o  Parkhirst 
et  al.  V.  Vancourtland,  14  Johns.  15. 

Now,  is  there  anything  inadequate  in  decreeing  the  spe- 
cific performance  of  the  contract  at  bar?  On  the  contrary, 
from  a  survey  of  the  whole  case,  all  the  equities  appear  to 
be  with  the  plaintiff. 

He  entered  into  possession  of  the  mining  ground  under 
the  bond,  and  was  inducted  into  possession  by  defendant, 
opened  the  mine,  expended  money,  and  made  the  mine 
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valuable;  and  on  the  day  fixed  in  the  bond,  offered  full  pay- 
ment of  the  agreed  purchase  money;  defendant  all  the 
while  standing  by  silent,  and  without  revoking  the  offer 
made  in  the  bond.  Such  an  agreement  is  a  direct  encour- 
agement to  expend  money,  and  it  would  be  against  all  con- 
science to  annul  it,  as  soon  as  the  benefit  expected  from 
the  expenditure  is  beginning  to  be  perceived.  He  can  not 
now,  after  the  contract  being  thus  executed,  be  allowed  to 
interpose  his  defense  by  demurrer.  To  allow  such  a  course, 
would  be  clearly  against  equity  and  good  conscience. 

Judgment  reversed  and  cause  remanded  with  directions 
to  the  court  below  to  overrule  the  demurrers  to  the  com- 
plaint and  to  allow  the  defendants  to  answer. 


CHABLES  KRAFT,  Respondent,  v.  HENRY   GREAT- 
HOUSE,  Appellant. 

Statute  of  LiirrrATiONS. — ^The  statute  of  limitations  can  not  be  raised  in 
the  sapreme  court  for  the  first  time,  as  upon  a  general  demurrer  to  the 
complaint.  It  must  be  taken  advantage  of  in  the  court  below,  by  answer 
or  demurrer. 

Statute  of  Frauds.  —The  statute  of  frauds  must  be  pleaded  in  the  court 
below,  or  it  can  not  be  considered  upon  appeal. 

Appeal  from  the  second  jadicial  district,  Ada  county. 

Scaniker  dk  Burmester,  for  the  appellant. 

H.  E,  PiHckeU  and  J.  Brumback,  for  the  respondent. 

Eellt,  J.,  delivered  the  opinion  of  the  court.  Miller, 
J.,  concurring. 

This  action  is  brought  upon  an  account  for  the  recovery 
of  eight  hundred  and  fourteen  dollars.  The  complaint  al- 
leges that  the  defendant  and  plaintiff  on  the  thirteenth  day 
of  March,  1865,  entered  into  a  verbal  contract  whereby  the 
plaintiff  was  to  board  one  or  both  of  the  two  sous  of  de- 
fendant, William  and  George,  and  to  advance,  when  neces- 
sary, money  in  payment  for  tuition,  clothing,  etc.,  furnished 
them,  and  defendant  agreed  for  each  and  every  day  the 
plaintiff  should  board  his  said  sous  or  either  of  them,  he 
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would  pay  the  plaintiff  one  dollar  per  each  day  for  each, 
and  all  money  advanced  by  plaintiff  for  tuition,  clothing, 
etc.,  furnished  his  said  sons  by  plaintiff.  Then  follow  two 
counts.  The  first  count  alleges  that  in  pursuance  of  said 
contract,  plaintiff  boarded,  schooled,  paid  tuition,  etc.,  for 
defendant's  sons  up  to  the  thirty-first  day  of  July,  1866, 
when  plaintiff  and  defendant  had  a  settlement,  and  upon  an 
account  stated  there  was  found  due  plaintiff  the  sum  of 
seventy-one  dollars. 

The  second  count  alleges  that  the  plaintiff,  in  pursuance 
of  the  aforesaid  contract,  continued  to  board,  school,  and 
clothe  said  children  from  the  thirtieth  day  of  July,  1866, 
until  the  thirtieth  day  of  July,  1868,  showing  the  particular 
items,  etc.,  amounting  to  seven  hundred  and  forty-three 
dollars.  And  he  then  prays  judgment  for  the  seventy-one 
dollars,  and  the  seven  hundred  and  forty-three  dollars, 
amounting  in  the  whole  to  eight  hundred  and  fourteen  dol- 
lars. The  summons  and  complaint  were  duly  served.  The 
defendant  made  no  appearance,  and  judgment  was  entered 
by  default,  by  the  clerk  in  the  court  below,  from  which 
defendant  appeals  to  this  court.  The  complaint,  service, 
default,  and  judgment,  in  all  things  appear  regular. 

But  appellant  interposes  two  objections  to  the  complaint, 
upon  which  he  asks  a  reversal  of  the  judgment — to  the 
first  count,  the  statute  of  limitations;  and  to  the  second 
count,  the  statute  of  frauds.  Appellant's  counsel  claim 
that  under  a  demurrer  which  states  in  general  terms  that 
the  complaint  does  not  contain  facts  sufficient  to  constitute 
a  cause  of  action,  the  defense  of  the  statute  of  limitations 
maybe  made;  and  when  demurrable  on  the  ground  that  the 
complaint  does  not  state  facts  sufficient,  etc.,  advantage  can 
be  taken  of  the  defect  at  any  stage  of  the  proceedings, 
either  before  or  after  judgment — the  defect  is  never  waived. 
In  support  of  this  position  counsel  refer  to  authorities  in 
New  York  and  California.  In  New  York  the  rule  of  de- 
cision is  that  a  general  demurrer  raises  the  question  as  to 
the  sufficiency  of  the  complaint.  (1  Seld.  357.)  But  there 
are  certain  exceptions.  The  statute  of  limitations  can  not 
be  raised  except  by  answer.     (3  New  York  Stats.)    Appel- 
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laut's  coansel  also  insist  that  in  California,  ander  a  statute 
precisely  in  the  words  of  ours,  a  general  demurrer  has  been 
held  sufficient  to  raise  the  statute  of  limitations  up  to  1864, 
and  in  the  case  of  Brovm  v.  Martin^  25  Cal.  83,  where  a 
majority  of  the  court  hold  that  a  general  demurrer  would 
not  lie,  unless  it  specially  referred  to  the  statute  of  limita- 
tions, was  not  the  law  in  the  case,  but  that  the  dissenting 
opinion  was  the  better  law,  and  ought  to  govern  in  such 
cases.     The  minority  opinion  refers  to  the  case  of  UUison  v. 
Hnlleck,  6  Cal.  393.     The  claim  in  this  case  was  against  the 
estate  of  a  deceased  person,  and  there  was  no  allegation  in 
the  complaint  that  the  claim  had  been  presented  to  the  de- 
fendants, executors  of  Folsom,  and  had  been  rejected  by 
them.     Under  the  laws  of  California,  **no  holder  of   any 
claim  against  an  estate  shall  maintain  any  action  thereon, 
unless  the  claipi  shall  have  been  first  presented  to  the  exec- 
utor or  administrator."  .  It  is  further  provided,  that  every 
claim  shall  be  accompanied  with  the  affidavit  of  the  holder, 
that  the  amount  is  justly  due,  and  that  no  payments  have 
been  made  thereon.     For  the  want  of  this  affirmative  mat- 
ter in  the  complaint,  the  defendants  put  in  a  general  de- 
murrer.    The  court   say,  upon  the  question  whether  this 
point  should  have  been  taken  advantage  of  by  answer  or 
demurrer:  "We  are  satisfied  that  the  demurrer  was  prop- 
erly interposed.     The  non-presentation  was  not  a  matter 
of  avoidance  only,  to  be  taken  advantage  of  by  plea.     The 
general  right  to  sue  an  administrator  was  taken  away  by  the 
statute,  except  in  case  of  presentation  and  rejection  of  the 
account,  and  the  declaration  should  have  set  out  the  excep- 
tion." The  reason  of  the  rule  is  this :  the  statute  of  limitations 
does  not  take  away  the  right,  but  only  goes  to  the  remedy. 
In  suing  the  claims  of  deceased  persons,  the  statute  does  not 
take  away  the  right  to  sue  the  executor  or  administrator,  unless 
certain  things  are  done.     If  statutes  of  limitation  did  take 
away  the  right,  as  appellant's  counsel  contend,  then  a  gen- 
eral demurrer  would  be  as  effectual  in  the  case  of  Brotcn  v. 
Martin  as  in  the  case  of  Ellison  v.  Halleck,  and  we  think  the 
court  would  have  so  held.     For  if  the  right  is  destroyed  the 
court  has  no  jurisdiction,  and  that  question  should  be  con- 
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sidered  at  any  stage  of  the  proceedings,  either  in  the  origi- 
nal or  appellate  court.  Statutes  of  limitation  are  inter- 
posed for  the  purpose  of  preventing  litigation.  It  has  been 
wisely  determined  there  ought  to  be  some  time  fixed  in 
which  parties  ought  not  to  be  allowed  to  set  up  stale  de- 
mands. They  are  denominated  statutes  of  repose,  and  pro- 
ceed upon  the  presumption  that  claims  ought  to  be  extin- 
guished when  they  are  not  presented  within  a  proper  time. 
The  language  of  Chief  Justice  Murray  in  the  case  of  Billings 
▼.  Hally  7  Cal.  4,  answers  this  question  fully.  He  says, 
''that  statutes  of  limitations  are  designed,  to  effect  the 
remedy,  and  not  the  right  or  contract;  that  they  do  not  en- 
ter into  the  contract  as  part  of  the  law  thereof;  and  that  it 
would  be  inconsistent  with  sound  morality  and  wise  legisla- 
tion to  suppose  that  it  was  ever  intended  that  when  a  party 
gave  his  obligation  to  pay  a  particular  debt,  he  was  pre- 
sumed to  have  had  in  his  mind  a  particular  period  of  time 
beyond  which,  if  he  contracted  his  obligation,  his  liability 
would  cease." 

Appellant's  counsel  contend  that  it  is  a  personal  privilege 
with  them  to  pay  the  judgment  in  the  court  below,  or  come 
into  this  court  and  have  it  reversed.  The  personal  privilege 
with  the  defendant  was  to  go  into  the  court  below  and 
plead  the  statute  of  limitation.  Having  failed  to  do  so,  or 
make  any  appearance  whatever,  he  comes  to  this  court  and 
asks  to  have  a  demurrer  understood  as  being  interposed  to 
the  sufficiency  of  the  complaint  on  the  ground  that  the  com- 
plafnt  does  not  show  that  the  cause  of  action  is  within  the 
statute  of  limitations.  If  the  court  had  no  jarisdiction  to 
render  a  judgment  in  any  case  barred  by  the  statute  of  lim- 
itations, then  appellant's  counsel  are  right,  and  the  case 
ought  to  be  reversed.  Suppose  the  defendant  had  gone 
into  the  court  below,  and  had  answered  to  the  merits,  and 
the  issue  had  been  tried,  and  judgment  went  against  him, 
could  he  then  have  come  to  this  court  tipon  the  same  ground 
on  which  he  now  asks  to  have  the  judgment  reversed?  Most 
certainly  he  could,  if  appellant's  counsel  are  right  in  this, 
that  the  statute  of  limitations  takes  away  the  right,  because 

the  court  would  then  have  no  jurisdiction. 
17 
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Again,  suppose  he  had  gone  into  the  court  below,  and  ex- 
pressly waived  the  statute  of  limitations,  could  the  court 
then  try  an  issue  or  render  a  judgment  upon  any  matter 
submitted  outside  of  and  beyond  the  statute  of  limitations? 
Certainly  not,  if  the  court  had  no  jurisdiction;  for  then 
stipulation  could  not  confer  jurisdiction.  In  the  case  of 
Stewart  v.  Sander,  16  Oal.  372,  the  court  refused  to  allow 
the  answer  to  be  amended  so  as  to  set  up  the  statute  of 
limitations,  although  it  was  apparent  upon  the  face  of  the 
complaint  that  the  statute  had  run.  A  motion  to  dismiss 
the  action  and  a  motion  in  arrest  of  judgment  were  both 
overruled,  and  the  ruling  in  the  court  below  was  sustained 
unanimously  by  all  the  judges  of  the  supreme  court.  (See 
also  Cooke  v.  Spear,  2  Cal.  411.)  In  the  case  of  Robinson 
V.  Smith  et  al.,  14  Cal.  254,  two  defendants  filed  a  joint  plea 
of  the  statute  of  limitations,  and  the  plea  being  held  bad 
as  to  one  defendant,  the  court  on  the  trial  permitted  the 
other  defendant  to  file  a  separate  plea  of  the  statute  on  ap- 
peal :  held,  this  act  was  in  the  discretion  of  the  court  and 
no  abuse  of  its  power. 

In  De  Vprey  v.  De  Uprey,  24  Cal.  352;  Broivn  v.  MaHin, 
25  Id.  82;  FarweU  v.  Jackson,  28  Cal.  105,  it  is  decided  that 
when  the  statute  of  limitations  is  raised  by  demurrer,  the 
demurrer  must  state  the  objection.  In  the  following  cases 
it  was  decided  that  the  statute  of  limitations  must  be  raised 
in  some  form  in  the  court  below,  either  by  answer  or  de- 
murrer. {McDonald  v.  Bear  River  Co.,  13  Cal.  221;  Chrat- 
ten  V.  Wiggins,  23  Id.  16;  Brown  v.  Martin,  25  Id.  82; 
People  y.  Broadway  Wharf  Co.,  31  Id.  33;  Vassaidt  v.  Oats, 
31  Ind.  225.)  From  these  decisions  and  the  decisions  in 
New  York  and  other  states,  and  the  authorities  laid  down 
in  the  text-books,  we  must  hold  that  the  statute  of  limita- 
tions is  a  personal  privilege  which  goes  to  the  remedy,  and 
not  the  right.  The  defendant  may  plead  it,  or  waive  it. 
If  he  fails  to  plead  it  in  any  form,  he  thereby  waives  it,  and 
he  can  not  take  advantage  of  his  waiver  in  this  court.  If 
for  any  excusable  neglect  the  defendant  allowed  judgment 
to  be  taken  against  him  ia  the  court  below,  his  remedy  was 
in  that  court  under  the  sixty-eighth  section  of  the  practice 
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act.  If  he  had  offered  to  plead  the  statute  of  limitations 
and  his  offer  had  been  refused,  it  might  be  a  good  ground 
to  come  to  this  court.  But  such  questions  must  be  first 
raised  in  the  court  below.  It  is  true,  in  early  days  courts 
were  adverse  to  pleading  statutes  of  limitation,  and  they 
often  held  very  rigidly,  but  the  rule  has  been  very  much 
relaxed  in  modem  courts,  and  we  think  with  good  effect. 
What  we  do  hold  is  that  the  statute  of  limitations  must  be 
pleaded  either  by  answer  or  demurf  er,  and  that  question  must 
be  presented  to  the  court  below.  It  is  contended  that  the 
second  count  is  barred  by  the  statute  of  frauds,  for  the  rea- 
son that  the  claim  is  upon  a  verbal  contract  made  on  the 
thirty-first  day  of  March,  1865,  sixteen  months,  or  more  than 
one  year,  prior  to  the  thirtieth  of  July,  1866. 

The  performance  of  the  contract,  as  shown  by  the  com- 
plaint, commenced  on  the  thirty-first  day  of  March,  1865, 
and  not  '^hen  the  parties  looked  over  their  accounts  and 
struck  a  balance.  It  was  a  continuing  contract  from  day  to 
day,  subject  to  be  terminated  by  either,  or  both  parties. 
Hence  there  are  two  very  cogent  reasons  why  this  part  of 
the  judgment  should  not  be  reversed:  1.  The  contract  is  not 
within  the  statute  of  frauds.  2.  The  statute  of  frauds  has 
never  been  pleaded.  {McLees  v.  Hale  &  Brown,  10  Wend, 
426;  Osbum  v.  EndicoU,  6  Cal.  153.) 

Judgment  of  the  court  below  affirmed. 

Bowers,  0.  J.,  dissenting: 

I  dissent  from  a  part  of  the  conclusion  of  the  court. 


GEOBGE  F.  SETTLE,  Plaintifp,  v.  E.  C.  STERLING, 

Prison  Commissioner,  Defendant. 

Requisition — Agent — Officer. — The  position  of  an  agent  named  in  a  re- 
quisition to  receive  and  return  a  fugitive  from  justice,  is  an  office;  and 
such  officer  is  entitled  to  the  fees  and  emoluments  fixed  by  law  for  his 
services. 

Governor — Fees  of  Agent. — The  governor  has  a  right  to  the  appointment 
of  an  agent;  but  can  not  fix  any  terms  as  to  his  fees. 

Agreement — Agent — Fees. — ^Any  agreement  by  an  agent  named  in  a  requi- 
sition to  take  less  or  more  than  the  fees  allowed  by  law  is  illegal  and 
void. 
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Judgment  rendered  pro  forma  in  the  district  court  of  the 
second  judicial  district,  Ada  county,  and  adjourned  into 
this  court  by  consent  of  parties. 

Frank  Oanahl,  for  the  plaintiff. 
E.  J.  Curtis,  for  the  defendant. 

Miller,  J.,  delivered  the  opinion,  Eellt,  J.,  concurring, 
Bowers,  G.  J.,  dissenting. 

This  case  comes  before  us  upon  the  consent  of  parties. 
The  parties  hereto,  under  section  336,  Civil  Practice  Act, 
page  153,  Laws  of  Idaho,  first  session,  have,  without  action, 
agreed  upon  a  case,  and  presented  a  submission  thereof  to 
the  court  below,  duly  verified  according  to  law  by  both  their 
affidavits.  The  court  below  entered  a  judgment  pro  fcyfma 
in  favor  of  the  defendant,  and  from  that  judgment,  by  con- 
sent of  both  parties,  had  in  open  court,  this  case  comes  be- 
fore us.  The  case  on  the  agreed  statement  and  submission 
duly  verified  as  aforesaid  by  the  affidavits  of  both  parties  was 
argued  in  due  course  by  counsel  for  both  parties  before  a  full 
bench,  and  afterwards  judgment  thereon  was  duly  entered 
by  Justices  Kelly  and  Miller  (Bowers,  C.  J.,  being  absent 
at  court  in  Boise  county),  on  the  sixth  day  of  March,  1869, 
in  favor  of  the  plaintiff,  and  directing  a  writ  of  mandate  to 
issue,  commanding  the  defendant  to  audit  the  account  of 
plaintiff;  which  writ  did  issue  on  the  same  day  and  was 
obeyed  by  defendant. 

The  statement  as  submitted  and  sworn  to  by  both  parties, 
states  as  follows : 

1.  That  in  September,  1868,  the  grand  jury  of  Alturas 
county  duly  presented  and  found  by  their  indictment  one 
John  A.  Andrews  guilty  of  the  crime  of  grand  larceny. 

2.  That  at  that  time  the  said  John  A.  Andrews  was  a  fugi- 
tive from  justice,  being  then  in  the  state  of  Indiana. 

3.  That  the  governor  of  Idaho  duly  issued  his  requisition 
upon  the  governor  of  Indiana  for  the  body  of  said  John  A. 
Andrews,  and  duly  appointed  the  said  George  F.  Settle  the 
agent  for  the  territory  to  demand  of  the  governor  of  Indiana 


Jan.  1869.]      Settle  v.  Sterling.  261 

Opinion  of  the  Court — Miller,  J. 

the  said  John  A.  Andrews  to  bring  him  to  this  territory  in 
pursaance  of  said  requisition. 

4.  That  before  issuing  his  said  requisition  and  the  appoint- 
ment thereunder  of  said  Settle,  by  the  governor  as  afore- 
said, he,  the  said  governor,  required  of  said  Settle,  the  ex- 
ecution by  him  of  the  paper  hereto  annexed. 

5.  That  said  Settle,  in  pursuance  of  said  requisition,  pro- 
ceeded to  Indiana,  and  did  perform  all  his  necessary  duties 
under  and  by  virtue  of  said  requisition,  and  did  make  and 
file  before  the  said  Sterling,  as  prison  commissioner,  his 
account  for  his  said  services,  duly  verified  according  to  law, 
and  that  said  account  is  true,  just,  and  correct. 

6.  That  said  account  was  so  presented  to  and  filed  by  said 
Sterling,  as  prison  commissioner,  on  January  2,  1869,  and 
the  services  rendered  therein  were  so  rendered  by  said 
Settle  from  the  twenty-second  of  September,  1868,  to  the 
twenty-fifth  of  December,  1868,  under  said  requisition. 

7.  That  said  Sterling,  as  prison  commissioner,  refused  on 
the  second  day  of  January,  1869,  to  audit  said  account  of 
said  Settle,  and  still  refuses  to  audit  said  account,  on  the 
ground  and  for  the  reason  of  the  execution  by  him  of  the 
paper  hereto  annexed. 

8.  The  said  Settle  asks  for  the  peremptory  writ  of  man- 
date of  this  court  compelling  said  E.  G.  Sterling,  as  prison 
commissioner,  to  audit  his  account  aforesaid  against  the 
territory.     Signed,  GEORGE  F,  SETTLE, 

E.  C.  STERLING. 

Territory  of  Idaho,  county  of  Ada,  88. 

George  F.  Settle  and  E.  0.  Sterling,  being  each  duly 
sworn  for  himself,  says  that  the  foregoing  statement  of  facts 
is  true  and  correct;  that  the  controversy  is  real  and  the  pro- 
ceeding in  good  faith  to  determine  the  rights  of  the  parties 
thereto.  GEORGE  F.  SETTLE, 

E.O.STERLING. 

Subscribed  and  sworn  to  before  me  this  sixteenth  day  of 
January.  1869. 

Sol  Hasbrouge, 

Clerk  district  court,  second  judicial  district,  of  Idaho 
Territory. 
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Boise  City,  Idaho  Territory,  September  24,  1868. 

Whereas,  a  certain  bill  of  iiidiotment  has  been  foaud 
against  one  John  A.  Andrews  by  the  grand  jury  of  Alturas 
county,  Idaho  territory,  bearing  date  September  11,  1868, 
charging  said  Andrews  with  committing  a  felony,  and 

Whereas,  said  Andrews  has  fled  this  territory  and  is  now 
in  the  state  of  Indiana,  and 

Whereas,  the  governor  of  Idaho,  to  wit,  Hon.  D.  W. 
Ballard,  is  about  to  issue  his  requisition  upon  the  governor 
of  Indiana  for  the  rendition  of  said  John  A.  Andrews  as  a 
fugitive  from  justice,  and  is  about  to  appoint  George  Frank- 
lin Settle  as  a  suitable  person  to  receive  and  return  said 
Andrews  from  the  state  of  Indiana  to  the  sheriff  of  Alturas 
county,  Idaho.  Now  it  is  expressly  understood  and  agreed 
on  the  part  of  said  Oeorge  Franklin  Settle,  by  and  with  the 
governor,  D.  W.  Ballard,  upon  the  issuing  of  the  said  re- 
quisition, and  his  appointment  as  agent,  or  suitable  person 
to  return  said  Andrews,  and  in  consideration  of  the  interest 
of  snid  George  Franklin  Settle  in  the  property  stolen  or 
embezzled,  by  said  Andrews,  charged  in  said  indictment  as 
a  felony,  and  a  hope  to  recover  the  same,  and  in  considera- 
tion of  the  sum  of  one  dollar,  advanced  by  the  governor, 
the  receipt  of  which  is  hereby  acknowledged,  I  hereby 
agree  to  accept  said  agency,  and  proceed  to  the  state  of  In- 
diana with  said  requisition,  and  use  due  diligence  to  return 
said  fugitive  Andrews.  And  I  further  certify  and  agree, 
that  no  other  or  further  charge  or  claim  shall  ever  be  made 
by  me,  or  in  my  behalf,  against  the  territory  of  Idaho,  or 
against  Alturas  county,  on  account  of  any  services  I  may 
or  shall  render  by  reason  of  the  issuing  of  said  requisition 
for  said  John  A.  Andrews. 

In  witness  whereof  I  have  hereunto  set  my  hand  this 
twenty-fourth  day  of  September,  1868. 

GEORGE  FRANKLIN  SETTLE. 

Attest: 

S.  R.  HOWLETT. 

The  question  submitted  for  the  decision  of  the  court 
was,  whether  or  not  the  said  Settle  was  bound  by  the  in- 
strument so  signed  by  him,  under  the  circumstances. 


Jan.  1869.]      Settle  v.  Sterling.  263 

Opinion  of  the  Court — ^Miller,  J. 

However  commendable  the  conduct  of  the  governor  in 
looking  after  the  pecaniary  interests  of  the  territory  may 
be,  and  as  in  this  case  the  same  really  was,  I  think  the 
paper  signed  by  Settle  no  bar  whatever  to  the  enforcement 
of  his  claim  against  the  territory. 

Looking  to  the  instrument  alone,  and  not  to  the  state- 
ment, for  any  elucidation  of  the  circumstances  under  or  the 
consideration  upon  which  the  same  was  made,  and  treating 
the  same  either  as  a  contract  sui  generis  or  a  waivdr,  it  is 
alike  objectionable,  either  as  being  based  upon  no  con- 
sideration or  upon  an  illegal  one.  The  paper  reciting  the 
fact  of  the  indictment,  and  that  the  governor  is  about  to 
issue  his  requisition  for  Andrews,  and  to  appoint  Settle  the 
agent  of  the  territory  to  execute  the  same,  states  as  follows : 

''Now  it  is  expressly  understood  and  agreed,  on  the  part 
of  said  Settle,  by  and  with  the  governor,  D.  W.  Ballard, 
upon  the  issuing  of  the  requisition,  and  his  appointment  as 
agent  to  return  said  Andrews,  and  in  consideration  of  the 
interest  of  said  Settle  in  the  property  stolen  or  embezzled 
by  said  Andrews,  and  a  hope  to  recover  the  same,  and  in 
consideration  of  the  sum  of  one  dollar,  advanced  by  the 
governor,  the  receipt  of  which  is  hereby  acknowledged,  I 
hereby  agree,  etc." 

The  considerations,  then,  for  Settle's  agreement  not  to 
charge  the  territory  anything  for  his  services  are:  1.  The 
issuing  of  the  requisition  and  his  appointment  as  agent 
thereunder;  2.  Settle's  interest  in  the  property  stolen  by 
Andrews,  and  "  a  hope"  through  the  requisition  and  by  its 
means  to  recover  the  same;  3.  One  dollar  by  the  governor 
to  him  paid.  All  three  of  these  considerations  are  illegal, 
and  no  contract  will  be  enforced  based  thereon.  If  the 
first  be  the  only  consideration,  then  the  instrument  signed 
by  Settle,  and  the  agreement  therein  contained,  was  the  in- 
ducement to  the  governor  to  issue  his  requisition  and  ap- 
point Settle  the  agent  thereunder.  It  was  either  the  gov- 
ernor's duty  to  issue  the  requisition  for  Andrews,  or  it  was 
not.  It  was  either  an  illegal  act,  or  a  legal  one.  If  the 
agreement  made  by  Settle  was  the  consideration  for  the  act 
in  either  case,  or  the  inducement  to  it,  it  was  based  upon 
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an  illegal  consideration — ^being  against  pnblic  policy — and 
therefore  void;  if  the  second  consideration,  L  e,,  ^'  a  hope*' 
by  Settle  through  the  requisition  to  obtain  his  property  by 
Andrews  stolen,  the  agreement  by  Settle  not  to  charge  the 
territory  anything  is  based  upon  a  consideration  clearly  il- 
legal— being  against  public  policy — ^in  this,  that  it  is  against 
the  administration  of  public  justice.  For  how  could  Settle 
expect  to  realize  "a hope"  of  recovering  his  stolen  prop- 
erty? By  obeying  the  requisition,  bringing  back  Andrews 
and  criminally  prosecuting  him  ?  Certainly  not.  Only  by 
disobeying  the  requisition — ^failing  to  enforce  it — ^and  with 
Andrews  compounding  the  felony  charged  against  him.« 

If  the  third  consideration,  to  wit,  the  one  dollar  by  Gov- 
ernor Ballard  advanced,  be  the  true  consideration,  it  is 
equally  illegal,  and  alike  fatal  to  the  agreement.  The  posi- 
tion of  agent,  under  the  requisition,  was  an  office,  and  at 
the  time  of  the  then  appointment  and  the  rendition  of  the 
services  by  Settle  thereunder,  with  its  fees  and  emoluments 
fixed  by  law.  The  governor  had  the  right  of  appointment, 
but  could  not  fix  any  terms  as  to  its  fees.  He  could  not 
buy  them  for  one  dollar  or.  any  other  sum.  Any  agreement 
by  an  officer  to  take  less  or  more,  or  any  other  sum  than 
the  fees  allowed  by  law,  would  be  illegal  and  void.  ( Vide 
7  Bac.  Abr.,  title  Office  and  Officers.)  The  governor,  iu 
advancing  the  one  dollar,  was  not  purchasing  the  fees  of 
the  office  for  himself  or  for  any  other  person;  the  one  dollar 
was  but  the  ancillary  consideration  to  the  consideration  of 
the  appointment  of  Settle  as  the  agent  of  the  territory,  and 
a  waiver  by  Settle  of  all  compensation  in  consideration  of 
his  appointment  would  be  clearly  illegal,  as  it  would  be 
buying  an  office  pertaining  to  the  administration  of  public 
justice.     (Vide  7  Bacon,  aupj-a.) 

But  again  viewing  the  instrument  signed  by  Settle  as 
based  upon  no  consideration,  but  as  being  simply  a  waiver 
of  his  right  to  the  fees  of  the  office  of  agent  under  the 
requisition,  is  he  estopped  by  it  to  claim  his  compensation 
allowed  under  the  law  ?  I  think  not.  It  has  been  clearly 
established  that  an  officer  can  not  assign  the  fees  of  his 
office;  they  can  not  be  levied  on;  and  he  can  not  sell  them, 
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or  their  source — ^hia  oflBice.  If  he  can  not  assign  or  sell,  he 
can  not  clearly  waive.  He  can,  it  is  true,  refuse  to  demand 
them  or  to  enforce  his  claim,  and  in  this  way  may  waive, 
bat,  when  demanded,  if  entitled  to  them,  they  must  be  paid. 
But  again,  admitting  the  instrument  signed  by  Settle  to 
be  valid  and  binding  upon  its  face,  the  statement  shows 
clearly  that  it  was  given  by  Settle  upon  an  illegal  considera- 
tion. Parol  evidence  is  always  admissible  to  show  the  ille- 
gality of  a  contract,  no  matter  how  valid  it  may  be  upon  its 
face.     (Chitty  on  Con.  731.) 

The  statement  sworn  to  by  both  Settle  and  Sterling  dis* 
tinctly  states  that  before  issuing  the  requisition,  and  the 
appointment  of  Settle,  the  governor  required  of  Settle  the 
execution  of  the  aforesaid  agreement.  (Vide  statement, 
sec.  4.)  In  other  words,  the  signing  of  the  instrument  was 
the  inducement  to  the  governor  to  issue  the  requisition  and 
to  appoint  Settle. 

It  was  either  the  governor's  duty  to  do  this,  or  it  was  not. 
It  was  either  legal  or  illegal.  Any  contract  made  with  an 
officer  to  do  an  illegal  act  is  clearly  void,  and  so  also  any 
contract  to  induce  him  to  do  his  duty.  (  Vide  Chitty  on  Cont. , 
title  Illegal  Contracts;  Story  on  Cont.,  title  Illegal  Con- 
tracts.) Here  the  statement  is  full  and  to  the  point.  Sec- 
tion 4  uses  the  word  '' required,"  and  this  is  sworn  to  by 
both  Settle  and  Sterling,  the  parties  to  the  submission. 
This  point  is  alone  decisive  of  the  case. 

Again,  the  contract,  or  the  paper  signed  by  Settle,  is  un- 
stamped, and  so  remains,  and  under  the  laws  of  congress  of 
1862,  in  that  condition  can  not  be  made  available  as  a 
defense. 

A  mandamus  is  ordered  to  be  issued,  commanding  the 
defendant  to  audit  the  plaintiff's  account. 
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WA  CHING  ET  AL.,  Plaintiffs,  v.  CHRIS.  CON- 
STANTINE, Defendant. 

Practice — Chancebt  Pleading. — The  old  rules  of  chancery  pleading  are 
abolished  by  the  code. 

Idem— Equitable  Defense— Pleading. — Under  the  provisions  of  sec.  49 
of  the  code,  an  equitable  defense  may  be  pleaded  to  a  legal  cause  of 
action. 

Idem— Equitable  Jubisdiction — Legal  Jurisdiction. — Legal  and  equita- 
ble relief  may  be  sought  in  the  same  action,  and  by  the  same  complaint, 
but  the  grounds  therefor  must  be  distinctly  and  separately  stated. 

Adjoubned  into  this  court  from  the  district  conrt  of  the 
second  jadicial  district,  Boise  county.  Demurrer  to  com- 
plaint. 

Ainalie  &  Foote,  for  the  plaintiffs. 
S.  A,  Merritt,  for  the  defendant. 

« 

Bo  WEBS,  C.  J.,  delivered  the  opinion,  £elly  and  Milleb, 
JJ.,  concurring^ 

This  cause  comes  into  this  court  from  the  second  judicial 
district  court,  by  agreement  of  the  parties,  under  and  in 
accordance  with  the  provisions  of  section  326  of  the  civil 
practice  act.  The  question  submitted  for  determination  is, 
whether  or  not  an  action  at  law  may  be  blended  with  a  pe- 
tition for  auxiliary  relief  addressed  to  the  equity  powers  of 
the  court,  under  the  law  and  practice  of  this  territory.  It 
is  conceded  by  counsel,  that  our  system  as  defined  in  the 
practice  act  is  the  same  as  that  of  California.  Under  the 
practice  in  California  the  actions  may  be  so  blended,  the 
courts  only  requiring  that,  ''in  the  comments  of  a  com- 
plaint in  an  action  at  law,  the  grounds  of  equity  interposition 
should  be  sttited  subsequently  to  and  distinct  from  those 
upon  which  the  judgment  at  law  is  sought."  (Natoma  Water 
and  Mining  Co,  v.  ClarMn,  14  Cal.  544.)  Section  1  of  our 
practice  act  reads:  ''There  shall  be  in  this  territory  but 
one  form  of  civil  action  for  the  enforcement  or  protectit>n 
of  private  rights,  and  the  redress  or  prevention  of  private 
wrongs,  which  shall  be  the  same  at  law  and  in  equity." 
Under  a  section  substantially  the  same  as  this,  it  has  been 
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held  in  California,  that  civil  actions  embrace  both  legal  and 
equitable  actions.  (19  Gal.  481.)  Also,  that  the  forms  of  ac- 
tion have  been  abolished  by  the  code.  (24  Gal.  463;  18  Id. 
127;  16  Id.  243;  12  Id.  147.) 

Section  39  of  our  practice  act  is  as  follows:  "The  com- 
plaint shall  contain :  1.  The  title  of  the  action,  specifying 
the  name  of  the  court  and  the  name  of  the  county  in  which 
the  action  is  brought,  and  the  names  of  the  parties  to  the 
action,  plaintiff  and  defendant.  2.  A  statement  of  the 
facts  constituting  the  cause  of  action,  in  ordinary  and  con- 
cise language.  3.  A  demand  of  the  relief  which  plaintiff 
claims.  If  the  recovery  of  money  or  damages  be  demanded, 
the  amount  thereof  shall  be  stated.'* 

This  is  precisely  the  language  of  the  thirty-ninth  section 
of  the  Galifornia  practice  act,  and  the  courts  of  that  state 
have  in  a  number  of  instances  given  a  judicial  construction 
to  the  section.  We  feel  fully  justified  in  saying  that  the 
conclusion  they  have  reached  is,  in  effect,  that  the  old  rules 
of  chancery  pleading  are  suspended  by  the  codes.  (12  Gal. 
147.)  The  forty-ninth  section  of  our  practice  act  is  as  fol- 
lows: "  The  defendant  may  set  forth  by  answer  as  many  de- 
fenses and  counter  claims  as  he  may  have.  They  shall  each 
be  separately  stated,  and  the  several  defenses  shall  refer  to 
the  causes  of  action  which  they  are  intended  to  answer,  in 
a  manner  by  which  they  may  be  intelligibly  distinguished." 

Now,  were  we  to  hold  that  actions  at  law  and  in  equity 
can  not  be  blended  in  this  territory  as  in  Galifornia,  it 
would  be  equivalent  to  nullifying  section  49  of  the  practice 
act,  to  say  nothing  of  its  effect  upon  the  first  and  thirty- 
ninth,  which  three  sections,  it  will  be  seen,  form,  in  great 
part,  the  substantial  base  upon  which  our  code  of  proced- 
ure is  erected.  No  one  will  deny  but  that  actions  at  law  are 
now,  and  so  long  as  our  practice  act  remains  as  it  now  is 
will  be  often  brought  in  the  future,  to  which  an  equitable 
defense  may  be  interposed,  if  such  an  one  is  permissible; 
and  it  would  be  strange,  indeed,  should  we  find  a  court 
holding  that  such  a  defense  could  not  be  made,  in  view  of 
the  forty-ninth  section  just  quoted. 

The  foregoing,  it  would  seem,  should  be  decisive  of  the 
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question;  but  it  is  said  that  in  the  case  of  Stacy  v.  Abbot, 
the  district  court  came  to  a  different  conclusion.  In  that 
case  the  rule  is  stated  as  follows:  "I  conclude  that  in  all 
cases  arising  under  the  laws  of  the  territory,  it  is  compe- 
tent for  the  legislature  to  regulate  the  practice  which  shall 
obtain  in  the  territorial  courts,  including  chancery  as  well 
as  common  law  cases.'' 

This  we  deem  a  correct  statement  of  the  law.  The  judge 
of  that  court  proceeds,  however,  to  add  that  "  the  two  juris- 
dictions can  not  be  blended  in  the  same  complaint."  This 
latter,  however,  was  not  an  issue  in  the  case,  nor  was 
it  necessarily  decided.  It  may,  therefore,  reasonably  be 
deemed  obiter,  and  we  doubt  very  much  whether  Judge 
Cummins  himself  would  feel  bound  by  it  as  an  adjudication 
of  the  question  until  after  deliberation  directed  to  that  par- 
ticular question,  he  had  reached  the  same  conclusions. 

Our  answer,  therefore,  is  that  the  two  jurisdictions  may 
be  blended  in  the  same  complaint,  subject  only  to  the  con- 
dition that  the  different  grounds  of  relief  shall  be  distinctly 
and  separately  stated. 

Cause  remanded  to  the  district  court  with  directions  to 
overrule  the  demurrer  to  the  complaint. 


GODFREY  GAMBLE.  Respondent,  v.  DUNWELL, 
ANKNET  ET  AL.,  Appellants.  ^ 

Practice — Appeal. — Upon  an  appeal  from  a  judgment,  without  a  statement 
or  bill  of  exceptions,  nothing  can  be  considered  but  the  judgment  roll. 

Findings  of  Court. — When  a  court  fails  to  find  upon  a  question,  that  ques- 
tion can  not  be  considered  for  the  first  time  in  this  court,  unless  the  find- 
ing is  necessary  to  enable  the  court  to  render  judgment. 

Idem. — IleUif  that  all  questions  put  in  issue  and  not  found  upon  by  the  district 
court  would  have  been  found  against  the  appellants,  or  were  deemed  im- 
material 

Jurisdiction — Equity. — The  fact  that  the  property  is  not  within  the  juris- 
diction of  the  court  constitutes  no  bar  in  a  court  of  equity,  for  a  court  of 
equity  acts  upon  the  person. 

Appeal  from  the  first  judicial  district,  Nez  Perce  eouiitj. 
<7.  B.  Bosborotigh,  for  the  appellants. 
Ainslie  &  Foote,  for  the  respondent. 
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Kelly,  J.  delivered  the  opinion.  Bowers,  C.  J.,  and  Mil- 
ler, J.,  concurring. 

This  id  an  appeal  brought  from  the  first  judicial  district. 
The  defendants  had  notice  of  the  findings  and  judgment  of 
the  court  below,  but  made  no  motion  for  a  new  trial.  At  the 
next  term  of  the  court  they  made  an  ineffectual  effort  to  file 
a  motion  for  a  new  trial,  but  the  ^ame  was  not  allowed,  and 
the  case  comes  here  on  an  appeal  from  the  judgment  of  the. 
court  below,  and  nothing  can  be  considered  but  the  judg- 
ment roll.  It  is  an  equity  case  brought  for  the  foreclosure 
of  a  mortgage  upon  personal  property.  The  complaint 
filleges  that  Dunwell  mortgaged  certain  personal  property, 
then  being  on  the  Nez  Perce  Indian  Beservation,  at  a  way 
station  known  as  the  Twelve-mile  House  in  Nez  Perce  county, 
Idaho  territory.  The  complaint  further  charges  that  de- 
fendants, Nixon  and  the  Ankneys,  with  the  full  knowledge  of 
plaintiff's  mortgage  and  his  ownership  in  said  property,  and 
with  intent  to  cheat  and  defraud  plaintiff  out  of  the  same, 
conspired  together,  took  and  disposed  of  said  property  or 
a  certain  portion  thereof,  and  hold  or  claim  the  residue 
thereof  under  a  pretended  sale  from  the  defendant  Nixon  to 
the  defendants  Ankneys,  and  that  said  sale  or  pretended 
ownership  of  Nixon  and  the  Ankneys  is  without  any  con- 
sideration whatever.  The  prayer  of  the  complaint  asks  to 
have  the  defendants  Nixon  and  the  Ankney  account  to  the 
court  for  the  property  claimed  by  them,  and  all  property 
that  remains  be  sold,  etc.,  in  the  usual  form  of  the  fore- 
closure of  a  mortgage. 

The  defendant  Dunwell  allows  a  default  to  be  entered 
against  him,  and  the  defendants,  Nixon  and  the  Ankneys,  an- 
swer, and  admit  the  taking  and  conversion  of  all  the  property, 
but  deny  that  the  plaintiff  had  any  mortgage  or  ownership 
in  the  property,  or  that  they  had  any  knowledge  of  the  same, 
or  that  they  committed  any  fraud;  and  for  a  further  answer, 
justify  by  saying  that  Dunwell  and  Nixon  were  partners, 
and  owned  said  property  as  partnership  property,  and  that 
the  defendants  Ankneys  were  creditors  of  said  Dunwell  and 
Nixon,  and  they  bought  said  property  of  Nixon  to  pay  said 
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partnership  debts.  They  make  a  farther  plea  to  the  juris- 
diction of  the  court,  by  saying  that  the  said  Dunwell  had 
no  right  to  grant,  convey,  or  mortgage  said  property,  and 
that  the  execution  of  said  pretended  mortgage  did  not  con- 
vey any  title  to  said  plaintiff  whatever  to  said  property  men- 
tioned in  plaintiff's  complaint,  for  that  the  said  premises 
ar^  situated  upon  the  Nez  Perce  Indian  reservation,  and 
therefore  not  subject  or  capable  of  being  sold,  granted,  or 
conveyed,  as  alleged,  and  are  not  within  the  jurisdiction  of 
the  court.  The  court  below  found  in  favor  of  all  the  neces- 
sary allegations  in  plaintiff's  complaint  to  charge  the  de- 
fendants in  appeal,  and  against  the  denials  and  matters  in 
avoidance  set  up  in  the  answer,  and  that  the  defendants 
Ankneys  had  consumed,  sold,  and  converted  all  of  said 
property,  or  placed  the  same  beyond  the  jurisdiction  of  the 
court,  and  rendered  judgment  against  the  Ankneys  for  the 
value  of  the  property  so  converted. 

It  is  contended  by  appellant's  counsel  that  Dunwell  and 
Nixon  were  creditors  of  the  Ankneys,  and  that  fact  appears 
by  the  complaint.  The  complaint  and  answer,  in  this  and 
some  other  particulars,  are  almost  incomprehensibly  drawn. 
The  only  allegation  in  the  complaint  is,  that  the  Ankneys 
have  a  docketed  judgment  against  Dunwell  and  Nixon  for 
one  thousand  four  hundred  and  five  dollars.  The  answer 
says  that  they  had  this  judgment  entered,  but  entered  satis- 
faction at  the  same  time,  so  that  in  case  their  title  to  the 
property  failed  they  could  have  satisfaction  set  aside;  they 
claimed  nothing  under  it.  The  complaint  is  filed  nearly  a 
year  after  the  taking  of  the  property  by  the  Ankneys,  and 
does  not  show  when  the  judgment  was  docketed  or  anything 
farther  about  their  being  creditors,  and  the  court  does  not 
find  when  they  became  creditors,  or  whether  they  wfere  ever 
creditors  of  Dunwell  and  Nixon. 

We  have  already  held,  in  the  case  of  Hazard y.  Cole  et  ah, 
that  when  the  court  fails  to  find  upon  a  question,  the  ques- 
tion can  not  be  considered  for  the  first  time  in  this  court, 
unless  the  finding  would  be  necessary  to  enable  the  court  to 
render  judgment.  The  court  did  find  in  this  case  that  the 
Ankneys  had  full  notice  of  the  mortgage  or  sale  to  Gamble, 
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aud  that  Nixon  had  no  title  to  the  property,  and  that  the  Ank- 
neys  purchased  the  same  without  consideration.  And  this  is 
sufficient  to  charge  the  Ankneys,  though  the  property  be  in 
the  possession  of  the  mortgagor.  For  it  must  be  held  that 
all  questions  put  in  issue  and  not  found  upon  would  have 
been  found  against  the  appellants,  or  they  were  deemed  im- 
material. From  the  findings  of  the  court  below,  it  does  not 
appear  that  the  Ankneys  had  any  title  or  right  to  the  prop- 
erty more  than  any  stranger.  They  took  the  property  as 
trespassers  under  a  pretended  sale  from  Nixon.  From  the 
answer,  and  from  the  first,  fifth,  sixth,  and  seventh  findings 
of  the  court,  it  would  appear  that  the  defendants  in  appeal 
relied  upon  the  title  of  Nixon  to  them,  and  that  Nixon's 
title  grew  out  of  an  existing  partnership  with  Nixon  and 
Dun  well;  and  that  the  court  had  no  jurisdiction  in  this,  that 
the  property  was  on  an  Indian  reservation.  Those  findings 
are  against  the  appellants,  and  of  course,  if  Nixon  had  no 
title,  he  did  not  convey  any  to  the  Ankneys,  and  the  absolute 
title  being  in  the  mortgagee.  Gamble,  he  had  to  presume 
the  property  against  the  trespasser  or  fraudulent  holder,  or 
recover  bis  judgment  for  the  conversion.  The  fact  that  the 
property  was  not  within  the  jurisdiction  of  the  court  con- 
stitutes no  bar  in  a  court  of  equity  if  the  person  is  within 
the  jurisdiction;  for  a  court  of  equity  acts  upon  the  person. 

For  these  reasons  we  must  affirm  tho  judgment  of  the 
court  below. 

Judgment  affirmed.    

THE  PEOPLE,  Kespondents,  v.  SIMEON  WALTEES, 

Appellant. 

C^naxAL  Law — Ikdictment — Mukder. — A  failure  to  set  forth  the  title  of 
the  action  in  an  indictment  is  not  fatal.  The  statute  requiring  it  is  di- 
rectory.    Sufficiency  of  an  indictment  for  murder  considered. 

Appeal  from  the  district  court,  second  judicial  district, 
Boise  county.  The  defendant  was  indicted  for  the  crime  of 
murder  by  a  grand  jury  of  Ada  county.  On  defendant's  ap- 
plication, the  place  of  trial  was  changed  to  Boise  county. 
The  jury  returned  a  verdict  that  they  found  the  defendant 
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guilty  "  as  charged  in  the  indictment."  Upon  that  verdict 
the  district  court  sentenced  and  adjudged  the  defendant  to 
suffer  death.  From  that  judgment  the  defendant  appealed. 
No  objection  was  made  by  the  defendant's  counsel  to  the 
form  of  the  verdict,  in  the  supreme  court,  on  appeal, 
and  that  question  was  not  considered.  After  the  a£Srmance 
of  the  judgment  by  the  supreme  court,  and  the  issuance  of 
a  remittitur,  other  counsel  for  the  defendant  filed  a  petition 
for  a  rehearing  in  the  supreme  court,  upon  the  ground  that 
the  verdict  did  not  justify  the  judgment. 

P.  E.  Edmondson,  for  the  appellant. 

George  Ainslie,  district  attorney,  for  the  respondents. 

Kelly,  J.,  delivering  the  opinion  of  the  court.  Bowebs, 
C.  J.,  and  Miller,  J.,  concurred. 

The  points  relied  upon  are: 

1.  The  indictment  does  not  set  forth  the  title  to  the  ac- 
tion. 

2.  No  venue  is  laid  in  the  indictment. 

3.  The  indictment  does  not  appear  to  be  found  by  a 
grand  jury. 

4.  The  indictment  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  in  this:  No  offense  is  charged  in 
the  indictment.  Appellant's  counsel  contend  that  inasmuch 
as  the  two  hundred  and  thirty-third  section  of  the  criminsd 
practice  act  requires  that  ''  the  indictment  shall  contain  the 
title  to  the  action,"  the  defect  is  fatal. 

We  do  not  think  so.  The  indictment  in  this  regard  is 
directory.  The  two  hundred  and  forty-second  section  of 
the  practice  act  says:  '*  The  indictment  shall  be  sufficient, 
if  it  can  be  understood  therefrom:  1.  That  it  is  entitled  in 
a  court  having  authority  to  receive  it,  though  the  name  of 
the  court  be  not  actually  set  forth."  The  next  section  reads 
as  follows:  ^'No  indictment  shall  be  deemed  insufficient, 
nor  shall  the  trial,  judgment,  or  other  proceedings  thereon, 
be  affected,  by  reason  of  any  defect  or  imperfection  in 
matters  of  form,  which  shall  not  tend  to  the  prejudice  of 
the  defendant." 
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It  is  not  contended  but  the  title  to  the  court  is  fully  set 
forth.  How  a  failure  to  state  the  title  to  the  action  should 
prejudice  the  defendant's  rights  we  are  unable  to  under- 
stand. 

2.  The  point  that  no  yenue  is  laid  in  the  action  is  too 
narrow  a  construction  of  language  for  any  court.  ''Idaho 
Territory,  Ada  County,"  is  mentioned  in  the  caption  of  the 
indictment  and  the  title  of  the  court,  and  again  as  the  place 
where  the  jury  is  impaneled  and  sworn,  and  next  the  offense 
is  specially  charged  to  haye  been  committed  in  "Ada 
county,"  and  it  is  further  charged  that  the  offense  is  against 
the  laws  of  Idaho  territory,  etc.  In  fact  it  is  hard  to  see 
how  the  venue  could  be  laid  more  specifically. 

3.  The  point  that  the  indictment  does  not  appear  to  be 
found  by  a  grand  jury  is  likewise  insufficient.  "  The  jurors 
of  the  people  of  the  United  States  of  the  territory  of  Idaho, 
in  and  for  the  body  of  the  county  of  Ada,  to  wit:  i.  c,  good 
and  lawful  men  of  said  county  then  and  there  being,  duly 
sworn  and  charged  to  inquire  for  the  people  of  the  United 
States  in  the  territory  of  Idaho  and  the  body  of  the  county 
aforesaid,  upon  their  oaths  do  present,  etc.  Signed  by 
,  foreman  of  the  grand  jury." 

'*  Presented  in  open  court  by  the  grand  jury  and  filed  in 
their  presence,"  etc.,  is  sufficient,  and  so  held  in  numerous 
cases. 

4.  The  objection  "that  no  offense  is  charged"  can  not 
have  any  weight  whatever. 

"  That  Simeon  Walters  on  etc.,  at  etc.,  in  and  upon  one 
Joseph  Bacon,  feloniously,  willfully,  and  of  his  malice  afore- 
thought, did  make  an  assault,  and  the  said  Simeon  Walters 
with  a  certain  knife,  the  said  Joseph  Bacon  then  and  there 
being,  feloniously,  willfully,  and  of  his  malice  aforethought, 
did  strike,  stab,  and  thrust,  giving  to  the  said  Joseph  Bacon 
then  and  there  with  the  knife  aforesaid,  in  and  upon  the 
body  of  said  Joseph  Bacon,  one  mortal  wound,  of  which 
said  mortal  wound  the  said  Joseph  Bacon  then  and  there 
instantly  died."  And  so  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say  "  that  the  said  Simeon  Walters,  the 
said  Joseph  Bacon,  in  manner  and  form  aforesaid,  then  and 

18 
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there,  felonioasly,  willfully,  and  of  his  malice  aforethought, 
did  kill  and  murder." 

This  language  of  itself  can  not  be  interpreted  or  tortured 
into  anything  but  a  charge  of  murder,  and  is  good  in  a 
common  law  indictment.  ( The  People  v.  Cronin^  34  Cal.  196; 
The  People  v.  Ztwgr,  27  Id.  507.) 

The  judgment  of  the  court  below  is  affirmed,  with  direc- 
tions to  the  court  below  to  fix  the  time  for  carrying  the 
original  sentence  into  execution. 


THE  PEOPLE  V.  SIMEON  WALTEES,  on  Petition  for 

A  Beheabing. 

JumsDiCTioiT. — ^After  a  -criminal  case  has  been  certified  back  to  the  district 
court,  the  supreme  court  has  no  longer  any  jurisdiction  over  it,  but  all 
necessary  orders  must  be  made  by  the  court  to  which  it  has  been  certified. 

J.  W.  Huston  and  H.  E.  Prickett  for  the  appellant. 
George  Ainslie  for  the  respondents. 

Opinion  by  Noggle,  C.  J.,  Lewis,  J.,  concurring. 

At  the  March  term  of  the  district  court  for  Boise  county 
the  defendant,  Simeon  Walters,  was  tried  by  a  jury  for  the 
crime  of  murder,  and  found  guilty  as  charged  in  the  indict- 
ment. The  indictment  contains  five  counts,  charging  the 
defendant  with  the  willful  murder  of  Joseph  Bacon.  Be- 
fore the  trial,  the  defendant  moved  to  quash  the  indictment; 
his  motion  was  overruled  by  the  court  and  he  excepted  to 
the  decision.  He  afterwards  demurred  to  the  indictment; 
the  demurrer  was  overruled  and  he  excepted  as  before. 

It  is  unnecessary  for  us  at  this  time  to  state  the  grounds 
of  the  motion  or  Uie  causes  of  the  demurrer.  The  defend- 
ant, among  other  things,  then  requested  the  court  to  ap- 
point a  reporter,  whose  duty  it  should  be  to  fully  report  the 
trial  of  the  case;  the  request  was  refused  by  the  court; 
after  which  the  cause  was  tried  and  the  defendant  was  con- 
victed, as  before  stated.  After  the  jury  returned  into  court 
with  a  verdict  of  *'  guilty  as  charged  in  the  indictment,"  as 
aforesaid,  the  defendant  moved  the  court  to  arrest  the  judg- 
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ment,  which  was  likewise  denied  by  the  court,  to  which 
decision  of  the  court  the  defendant  excepted.  The  court 
afterwards,  and  during  the  same  term,  rendered  judgment 
and  pronounced  the  following  sentence  upon  the  defendant, 
viz.:  "And  the  sentence  of  the  law  is,  that  you,  Simeon 
Walters,  are  to  be  taken  from  hence  to  the  prison  from 
which  you  came,  and  from  thence  to  the  place  of  execution, 
and  then  on  Wednesday,  the  twelfth  day  of  May  next,  be- 
tween the  hours  of  twelve  at  noon  and  six  o'clock  in  the 
afternoon,  you  are  to  be  hanged  by  your  neck  until  you  are 
dead,  and  may  God,  whose  laws  you  have  broken,  have 
mercy  on  your  soul." 

From  the  foregoing  judgment  the  defendant  appealed  to 
the  supreme  court,  and  the  case  was  sent  here  and  entered 
upon  the  calendar  of  this  court  at  the  adjourned  term  in 
May,  1869,  only  a  few  days  after  the  appeal  had  been  taken, 
and  as  yet  being  of  the  Jatiuary  term,  1869.  The  case  was 
accordingly  submitted  to  this  court  (as  the  defendant  claims, 
against  his  earnest  request  for  further  time),  and  the  judg- 
ment of  the  district  court  was  affirmed,  and  the  district  court 
directed  to  carry  out  the  said  sentence.  The  January  term 
of  the  supreme  court  has  not  yet  closed.  A  petition  for  a 
rehearing  is  presented.  Under  section  491  of  the  criminal 
practice  act,  on  page  298  of  the  laws  of  this  territory,  en- 
acted at  the  first  session,  the  judgment  of  the  supreme 
court  was  entered  in  the  minutes,  and  a  certified  copy  of 
the  entry  was  forthwith  remitted  to  the  clerk  of  the  court 
from  which  the  appeal  was  taken.  It  is  also  enacted  in  the 
same  act»  section  493,  that  after  the  certificate  of  judgment 
has  been  remitted  as  provided  in  section  491,  the  appellate 
court  shall  have  no  further  jurisdiction  of  the  appeal  or  the 
proceedings  thereon. 

The  case  having  been  remitted,  the  power  of  this  court 
over  the  case  is  at  an  end. 

The  petition,  therefore,  for  a  rehearing  must  be  denied. 

This  court  has  no  power  to  make  a  rule  for  its  practice, 
either  criminal  or  civil,  in  conflict  with  the  statute.  The 
rule  of  this  court,  therefore,  providing  for  a  practice  in 
conflict  with  the  foregoing  statutes  can  have  no  effect. 
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Points  decided. 

O.   S.  HAZAED,   Plaintiff,  v.  THOMAS  COLE,  Jb., 

ET  AL.,  Defendants.    ^ 

Findings — Pbacttce. — When  no  testimony  is  reported  in  a  statement,  from 
which  this  court  can  determine  as  to  the  propriety  or  impropriety  of  the 
findings  of  the  court  below,  the  presumption  is  that  the  testimony  was, 
in  every  respect,  sufficient  to  support  the  findings. 

Statute  OF  Frauds — Change  of  Possession. — ^The  statute  of  frauds  does 
not  require  personal  property  to  be  removed  from  the  place  where  situ- 
ated when  sold.  It  does  not  in  any  sense  refer  to  the  place,  but  to  the 
actual  and  continued  change  of  possession.  • 

Recokd,  ALkTTERS  OF. — In  respect  to  matters  of  record  in  which  two  parties 
are  interested,  they  are  within  the  knowledge  of  both,  and  neither  party 
has  a  right  to  rely  upon  the  recollection  of*  the  other. 

Judgments— Impeachment — Fraud. — A  judgment  can  only  be  impeached 
in  equity  for  fraud  in  its  concoction,  and  in  no  case  for  mere  irregularity 

Judgments — Gold  Coin. — A  judgment  for  gold  coin  is  not  in  any  event  void 
because  it  is  so  rendered.  It  may  be  irregular,  but  is  then  subject  to 
modification  only,  either  in  the  same  court  on  motion,  or  on  appeal  by 
this  court. 

Sheriff's  Sale — ^Voidable  Jxtdgmbnt. — ^A  purchaser  at  a  sherifTs  sale, 
iinder  execution,  upon  a  judgment  which  is  voidable  only,  acquires  a 
good  title. 

"Waiver — Acquiescence — Presumption. — ^What  has  been  done  and  long 
acquiesced  in  until  the  rights  of  third  parties  have  grown  up  thereunder, 
should  be  presumed  to  have  been  rightly  done. 

Sheriff's  Sale — Purchaser  at  Sheriff's  Sale. — A  purchaser  under  execu- 
tion does  not  depend  for  his  title  upon  the  fact  or  the  regularity  of  the 
sheriff  making  such  sale. 

Bills  of  Exchange — Damages. — The  language  of  the  statute  concerning  the 
damages  to  be  allowed  upon  protested  bills  of  exchange  clearly  imports 
that  it  was  not  the  intention  of  the  legislature  to  restrict  such  damages 
to  bills  di'awn  by  07ie  person  or  corporation  on  another  person  or  corpora- 
tion elsewhere. 

Certificate  of  Sale — Filing — Notice. — The  filing  of  a  certificate  of  sale 
of  real  estate  by  the  officer  making  the  sale,  and  in  the  manner  pre- 
scribed by  statute,  imparts  to  all  the  world  constructive  notice  of  the 
estate  acquired  by  the  purchaser  under  it,  as  well  as  the  fact  of  sale  and 
its  legal  consequences. 

Presumption — Judgment. — On  motion  for  new  trial,  or  on  appeal,  every 
intendment  is  in  favor  of  the  judgment  or  ruling  of  a  court  of  record. 
The  party  complaining  must  show  error  affirmatively. 

Findings. — It  is  not  a  ground  for  a  new  trial  that  the  findings  were  not  filed 
until  after  the  adjournment  of  the  term  of  court. 

Case  adjourned  into  the  supreme  court  from  the  district 
court  of  the  third  judicial  district,  Owjhee  county. 
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Martin  dt  Johnson  and  McBride  &  Henly  for  the  plaintiff. 

Roshorough  &  Preston^  Scaniker  dk  Burmesfer,  Fra^nk 
GanaJd,  F.  E.  Ensign  and  S.  A.  Merritt  for  the  defendants. 

Bowers,  C.  J.,  delivered  the  opinion  of  the  court,  Kelly, 
J.,  concurring  specially. 

This  action  was  commenced  in  the  third  judicial  district 
court,  on  a  bill  filed,  in  which  is  alleged  several  distinct 
grounds  of  relief,  concluding  with  a  general  prayer,  that  the 
court,  by  its  judgment  and  decree,  may  give  such  relief  "as 
the  nature  of  the  circumstances  of  this  case  may  require." 
Upon  the  trial  the  court  below  dismissed  the  bill,  and  gave 
judgment  for  costs  in  favor  of  defendants.  Motion  for  a 
new  trial  was  made.  Upon  the  hearing  of  the  motion  in 
the  court  below,  upon  suggestion  of  the  judge,  counsel  for 
plaintiff  and  defendants  in  open  court  consenting,  the  cause 
was  adjourned  to  this  court,  under  and  in  accordance  with 
the  terms  and  provisions  of  section  326  of  the  civil  practice 
act,  and  the  question  is,  shall  this  court  advise  and  direct 
that  the  judgment  and  decision  of  the  court  below  rendered 
on  the  second  day  of  July,  A.  D.  1868,  be  vacated  and  set 
aside,  and  a  new  trial  ordered  ?  The  case  was  tried  before 
Judge  Cummins,  and  the  facts  found  by  the  court  were : 

1.  That  on  the  eleventh  day  of  September,  1866,  the  de- 
fendant, the  Lincoln  Silver  Mining  Company,  by  its  assist- 
tant  treasurer,  C.  F.Balcom,  at  Silver  City,  thereunto  duly 
authorized,  drew  its  bill  or  draft  for  ten  thousand  dollars  on 
its  treasurer  in  Providence,  B>.  I.,  payable  at  the  latter 
place  to  said  defendant  Cole,  in  United  States  gold  coin,  in 
consideration  of  advancements  before  that  time  made  by 
said  Cole  to  said  company,  at  Silver  City,  in  United  States 
currency,  which  amounted  to  that  sum  at  the  rate  of  about  sev- 
enty-two cents  in  the  dollar;  and  Cole  afterwards,  and  before 
the  nineteenth  day  of  October,  1866,  made  further  advance- 
ments to  said  company,  in  legal-tender  notes,  amounting  to 
the  sum  of  one  thousand  three  hundred  and  eight  dollars 
and  ninety-five  cents,  at  the  rate  aforesaid,  for  which  said 
company  agreed  to  pay  Cole  the  said  sum  of  one  thousand 
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three  hundred  and  eight  dollars  and  ninety-five  cents,  in 
gold  coin;  that  said  Cole  paused  said  bill  or  draft  to  be 
presented  to  the  treasurer  of  said  company,  in  Proyidence 
aforesaid,  for  payment;  the  same  was  not  paid,  and  was 
then  and  there  protested  for  non-payment;  that  said  Cole 
afterwards,  and  on  the  said  nineteenth  day  of  October,  1866, 
brought  two  actions  against  said  company  in  the  district  i 

court  for  said  county,  one  on  said  draft  and  the  other  on  \ 

said  account,  and  caused  the  property  of  said  company, 
consisting  of  a  quartz  mill  and  certain  personal  property,  to 
be  attached  in  said  suits,  and  on  the  thirtieth  day  of  October, 
1866,  recovered  judgments  in  his  said  actions,  respectively 
for  the  sums  of  twelve  thousand  six  hundred  and  thirty- 
eight  dollars  and  eighty-seven  cents,  including  interest  and 
costs  and  twenty-five  per  cent,  damages  on  said  draft  or 
bill  of  exchange,  and  for  one  thousand  three  hundred  and 
seventy-two  dollars  and  twenty-five  cents  debt  and  costs,  in 
both  of  which  judgments  was  included  a  clause  th^t  they 
be  paid  and  collected  in  United  States  gold  coin. 

2.  That  on  the  third  day  of  September,  1866,  said  com- 
pany was  indebted  to  said  plaintiff  on  account  in  the  sum  of 
seventeen  thousand  dollars  for  advancements  before  that 
time  made  by  him  to  said  company  on  like  terms  and  rates 
as  those  by  said  Cole,  and  then  agreed  to  make  further 
advancements  to  said  company  to  the  amount  of  about 
three  thousand  and  three  hundred  dollars,  for  which  he 
gave  his  due  bill  to  said  company,  and  then  and  there  re- 
ceived from  said  company,  through  said  Balcom,  a  promis- 
sory note  of  said  company,  dated  third  of  September,  1866, 
for  thirty  thousand  dollars,  payable  in  legal-tender  notes  at 
New  York,  on  demand,  to  said  Hazard,  with  interest  at  the 
rate  of  two  per  cent,  per  month;  that  said  Hazard  after- 
wards paid  to  said  company  the  amount  of  said  due  bill, 
making  the  total  of  his  advancements  to  said  company 
twenty  thousand  and  three  hundred  dollars,  which  was  the 
consideration  for  said  note,  and  the  difference  was  added 
in  order  to  make  up  the  difference  between  currency  and 
gold  coin  at  that  time  in  New  York  city,  it  being  understood 
between  the  parties,  as  in  the  (iase  of  said  Cole,  that  such 
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advancements  were  made  at  gold  coin  rates;  that  after- 
wards, and  before  the  nineteenth  of  October,  1866,  said 
plaintiff  made  further  advancements  to  .said  company, 
amounting  to  about  one  thousand  five  hundred  and  eight 
dollars  and  ninety-four  cents,  on  account;  that  said  Hazard 
on  the  ninteenth  of  October,  1866,  commenced  his  action 
in  said  court  against  said  company  for  said  indebtedness; 
caused  attachments  to  be  levied  on  the  same  and  other 
property  of  said  company  subsequent  to  those  of  said  Cole, 
and  on  the  thirtieth  day  of  October,  1866,  recovered  judg- 
ment thereon  against  said  company  for  the  sum  of  thirty- 
one  thousand  six  hundred  and  twenty  dollars,  to  be  paid 
and  collected  in  currency,  and  the  further  sum  of  one.  thou- 
sand five  hundred  and  eight  dollars  and  ninety-four  cents, 
to  be  paid  and  collected  in  United  States  gold  coin,  and  for 
a  further  sum  of  two  hundred  and  ninety-one  dollars  costs. 

3.  That  by  agreement  of  the  judgment  creditors  execu- 
tions were  stayed  on  said  judgments  for  sixty  days,  by  en- 
try in  the  record,  for  the  purpose  of  giving  time  to  said 
company  to  pay  up  and  resume  their  operations. 

4.  That  said  company  failing  to  pay  up  and  resume  their 
operations,  said  Cole,  on  receiving  notice  of  the  intention  of 
said  company  not  to  pay  up  and  relieve  their  property  and 
prosecute  their  business,  on  the  ninth  of  March,  1867, 
caused  executions  to  be  issued  on  his  said  judgments  to  the 
sheriff  of  said  county,  who  thereupon,  on  the  fourteenth  of 
March,  1867,  sold  the  personal  property  of  said  company, 
so  attached,  as  aforesaid,  for  a  sum  sufficient  to  satisfy  the 
smaller  of  his  said  judgments  and  costs,  and  the  further  sum 
of  two  thousand  one  hundred  and  forty-two  dollars  and 
forty-seven  cents,  which  was  applied  to  the  other  and  larger 
judgment,  and  on  the  sixth  day  of  April,  1867,  sold  the  mill 
premises  and  appurtenances  of  said  company  for  the  sum 
of  eleven  thousand  four  hundred  and  thirty-five  dollars  and 
fifty-four  cents,  in  full  satisfaction  of  the  balance  due  on 
said  larger  judgment.  That  said  Cole  at  said  sales  became 
the  purchaser  of  said  mill  premises  and  most  of  said  per- 
sonal property.  That  said  mill  premises  consisted  of  a 
small  amount  of  land  in  the  vicinity  of  Silver  City,  with  the 
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mill,  office,  boarding-house,  and  other  tenements  pertaining 
to  the  establishment,  all  situate  on  the  same  lot;  that  said 
personal  property  (except  a  portion  of  the  iSrewood  de- 
signed for  milling  uses,  which  was  one  or  two  miles  up  the 
gulch  from  the  mill,  the  balance,  whicif  was  the  larger  por- 
tion thereof,  being  stacked  on  the  lot  near  the  office  and 
mill)  was  some  of  it  in  the  mill,  some  of  it  in  the  office,  some 
of  it  in  the  boarding-house,  and  a  lot  of  lumber  on  said  lot. 
The  weather  being  inclement  and  wintry  the  sale  was  held 
in  the  mill,  and  the  sheriff,  and  also  said  Cole,  announced 
to  the  persons  present  the  property  was  open  and  free  to  in- 
spection for  any  one  desiring  to  bid,  and  all  persons  attend- 
ing the  sale  had  an  opportunity  to  inspect  the  property  if 
they  desired. 

5.  That  said  Cole,  on  sale  of  said  personal  property,  re- 
ceived possession  of  the  personal  property  so  bid  in  by  him, 
hired  a  keeper  to  hold  and  take  care  of  the  same,  and  kept 
the  possession  of  the  same  until  he  sold  it  to  defendant 
Wilson  in.  December,  1867;  and  the  sheriff,  on  the  sale  of 
the  mill  property  on  the  sixth  day  of  April,  1867,  filed  in 
the  recorder's  office  of  said  county  a  certificate  of  such  sale, 
and  delivered  to  said  Cole  a  duplicate  of  the  same. 

6.  That  at  the  time  of  said  sales,  and  for  some  time  be- 
fore and  after,  there  was  a  great  depression  in  the  mining 
business  and  property  in  said  county,  as  well  as  in  other 
businesses,  and  a  great  scarcity  of  money,  in  consequence 
of  which  there  was  little  or  no  demand  for  the  kinds  of 
property  sold.  No  one^of  the  several  mills  in  the  county 
were  running,  and  no  mines  were  yielding  returns.  That 
said  Cole  was  the  highest  and  best  bidder  for  the  property 
purchased  by  him  at  said  sales^  and  no  bidder  offered  any 
higher  or  better  price  therefor;  that  the  executions  on  his 
said  judgments  were  in  their  terms  in  accordance  with  the 
judgments,  and  they  were  read  to  the  bystanders  on  the  com- 
mencement of  said  sales  without  further  announcement  of 
the  terms  of  sale. 

7.  That  the  attorney  of  said  Cole  who  acted  in  procuring 
his  said  judgments,  had  no  special  or  other  powers  from 
said  Cole  than  such  as  pertain  to  the  ordinary  functions 
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of  an  attorney  at  law^  in  respect  to  the  business  of  his 
client. 

8.  That  there  was  no  contract  between  the  plantiff  and 
the  defendant  Cole,  to  the  effect  that  plaintiff  should  fore- 
bear suing  said  company  in  consideration  that  Cole  should 
give  him  the  first  information  of  the  dishonor  of  his  said 
draft  for  ten  thousand  dollars,  and  that  Cole  should  give  him 
such  first  information  in  consideration  of  such  forbearance, 
and  institute  simultaneous  action  and  obtain  simultaneous 
attachments  with  said  Hazard,' but  at  most  only  a  promise  by 
said  Cole  at  the  request  of  said  Hazard,  that  he  would  in- 
form him  of  the  fact  of  such  dishonor  in  case  that  it  occur- 
red; which  promise  said  Cole  fulfilled  by  giving  such  infor- 
mation to  Hazard  on  the  night  of  its  receipt. 

9.  That  on  the  seventh  of  December,  1867,  Cole  obtained 
a  sheriff's  deed  of  said  mill  premises  under  said  sale,  and 
on  the  same  day  by  deed  conveyed  the  same  to  defendant 
Wilson,  and  at  the  same  time  sold  and  delivered  to.  said 
Wilson  the  personal  property  so  purchased  by  him,  and  said 
Wilson  then  and  there  entered  into  the  possession  of  said 
property  under  said  deed  and  sale,  and  still  holds  the  same. 

10.  That  at  the  time  of  his  purchase  from  said  Cole,  de- 
fendant Wilson  had  no  knowledge  of  any  claim,  demand, 
or  alleged  equity  of  said  Hazard,  except  that  he  was  a  judg- 
ment creditor  of  said  company,  subsequent  to  said  Cole. 

As  conclusions  of  law  applicable  to  the  facts  aforesaid, 
the  court  found : 

1.  That  plaintiff  has  established  no  equities  that  would 
entitle  him  to  the  relief  sought,  or  to  any  relief  which  this 
court  could  give. 

2.  That  the  judgments  of  said  Cole  were  valid  subsisting 
judgments,  and  that  the  sales  thereunder  were  valid;  at  the 
most,  they  were  merely  irregular,  so  far  as  the  clause  re- 
quiring the  same  to  be  paid  and  collected  in  gold  coin,  and 
which  irregularity  might  have  been  corrected  by  applica- 
tion to  the  court  in  which  said  judgments  were  rendered,  or 
in  the  appellate  court. 

3.  That  no  application  or  showing  having  been  made  by 
any  party  in  interest  to  the  court  in  which  said  judgments 
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were  rendered,  to  correct  said  irregularities,  or  to  set  aside 
the  sales  made  thereunder  or  by  virtue  thereof,  that  said 
defendant,  John  M.  Wilson,  acquired  a  good  and  valid  title 
to  said  personal  property  and  real  estate  purchased  by  him 
of  said  Cole  on  the  seventh  day  of  December,  1867. 

4.  That  there  was  no  fraud  in  the  judgments  or  sales 
thereunder,  and  this  court  does  not  find  grounds  in  the 
alleged  inadequacy  of  price  to  disturb  the  sales. 

6.  It  results  that  the  defendants  are  entitled  to  judgment 
against  the  plaintiff  for  their  costs,  and  it  is  so  ordered. 

As  appears  from  the  statement,  the  motion  for  a  new  trial 
is  based  upon  two  general  grounds:  1.  Insufficiency  of  the 
evidence  to  justify  the  decision  of  the  court,  and  that  such 
decision  is  against  the  law.  2.  Errors  in  law  occurring  at 
the  trial  and  excepted  to  by  the  plaintiff.  No  exception 
was  taken  to  the  first,  second,  third,  fourth,  sixth,  seventh, 
eighth,  or  ninth  finding  of  fact.  The  only  exception  to 
findings  of  fact  which  is  shown  in  the  statement,  is  to  the 
fifth  and  tenth,  but  in  an  assignment  of  errors  and  excep- 
tions, signed  by  plaintiff's  attorneys  and  filed  as  a  paper  in 
the  case,  after  having  been  served  upon  defendant's  attor- 
neys (which,  however,  has  no  certificate  of  the  judge  who 
tried  the  case  attached  to  it  showing  its  correctness),  the 
tenth  finding  is  excepted  to  as  well  as  several  exceptions  for 
failure  to  find,  etc. 

Upon  the  argument,  counsel  on  each  side  took  an  exten- 
sive range,  pressing  the  consideration  of  their  respective 
views  touching  each  particular  fact  as  found  by  the  court; 
and  while  we  do  not  desire  that  it  shall  be  considered  as  a 
precedent  in  future  cases,  we  propose  to  consider  the  case 
upon  this  basis,  as  argued,  and  it  is  sufficient  to  say  of  the 
several  findings  numbered  respectively  first,  second,  third, 
fourth,  sixth,  seventh,  eighth,  and  ninth,  that  no  testimony 
is  reported  in  the  statement  from  which  this  court  is  able 
to  determine  either  as  to  their  propriety  or  impropriety,  and 
we  consider  it  well  settled  that  in  such  case  this  court  is 
bound  to  presume  that  the  testimony  was  in  every  respect 
sufficient  to  support  the  findings.  The  testimony  in  refer- 
ence to  the  fifth  finding  appears  in  the  statement,  and  it  is 
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insisted  by  counsel  for  plaintiff  that  it  is  insufficient  to  sap- 
port  the  same.  Springer,  the  sheriff,  testified  that  the  sale 
^as  made  by  his  deputy,  himself  not  being  present. 

Ezra  Mills  testified:  ''I  was  deputy  sheritf  in  March, 
1867.  I  made  the  sale  of  the  personalty  March  14,  1867. 
On  the  same  day  of  sale  I  made  a  bill  of  sale  to  Cole,  and 
put  him  in  possession.** 

Thomas  Cole  testified:  ''At  the  sale  I  received  a  bill  of 
sale  of  the  personalty  bought  by  me,  and  the  same  time  re- 
ceived possession  of  it.  I  moved  over  there,  boarded  and 
slept  there,  and  kept  personal  supervision  and  possession 
of  the  property  until  I  went  below,  when  I  hired  and  paid 
a  man  to  take  and  hold  possession  of  it  for  me  until  I  came 
back.  I  kept  possession  of  it  from  the  time  bought  until  I 
sold  the  property  to  Wilson." 

Id  addition  to  the  above  it  also  appears  that  (3ole  after- 
wards sold  a  large  portion  of  the  personalty  and  delivered 
it  to  Wilson.  The  foregoing  is  extracted  from  a  large  mass 
of  testimony  directed  to  this  point,  and  appears  to  fully 
support  the  finding  of  the  court,  unless  the  questions  and 
considerations  of  law'  urged  by  plaintiff's  counsel  shall  have 
the  effect  to  render  such  proof  of  facts  inapplicable  to  this 
case. 

The  testimony  shows  that  the  personalty  was  sold  on  the 
premises  of  the  Lincoln  mill  company,  against  whom  the 
execution  ran,  and  that  after  the  sale  and  purchase  thereof 
by  Cole,  the  property  was  left  upon  the  same  premises,  and 
it  is  insisted  that  this  being  true,  there  was  no  such  actual 
and  continuous  change  of  possession  as  is  required  by  the 
fifteenth  section  of  the  "act  concerning  fraudulent  convey- 
ances," which  provides  that  "every  sale  made  by  a  vendor 
of  goods  and  chattels  in  his  possession  or  under  his  control, 
and  every  assignment,  unless  the  same  be  accompanied  by 
an  immediate  delivery,  and  be  followed  by  an  actual  and 
continued  change  of  possession  of  the  thing  sold  or  assigned, 
shall  be  conclusive  evidence  of  fraud  as  against  the  credit- 
ors of  the  vendor  or  the  creditors  of  the  person  making  such 
assignment,  or  subsequent  purchaser  in  good  faith." 
I   It  is  urged  that  while  there  can  be  no  question  as  to  the 
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gle  reason  why  it  is  not  supported  in  every  particular  by 
the  evidence. 

Hazard  and  Wilson  appear  to  have  been  the  only  wit- 
nesses examined  upon  the  questions  involved  in  this  ex- 
ception, and  did  it  appear  that  the  testimony  of  these  two 
stood  one  against  the  other,  in  their  statements  conflicting, 
the  rule  clearly  is,  that  we  should  hold  the  finding  sup- 
ported. But  upon  examining  the  testimony,  we  find  that 
Wilson  swears  positively  that  he  had  no  notice  except  such 
as  the  record  gave  him,  and  Hazard  says  nothing  about 
notice.  Objection  and  exception  is  also  made  to  the  find- 
ings of  the  court  in  this,  that  the  court  omitted  to  find  a 
fraud  upon  Hazard,  for  that  Oole  admitted  to  Hazard  and 
others,  that  the  time  for  redemption  did  not  expire  until 
the  month  of  December,  1867.  We  are  unable  to  see  how 
such  finding  was  material  or  in  what  manner  it  could  have 
affected  the  ultimate  conclusion.  The  testimony  upon  this 
point  is  meager  and  unsatisfactory.  But  if  it  be  conceded 
that  a  finding  upon  the  fact  complained  of  would  have  been 
as  claimed  by  counsel,  there  is  no  tenable  ground  for  desig- 
nating it  a  fraud.  The  time  at  which  the  right  to  redeem 
expired  was  ascertainable  in  the  office  of  the  recorder  of 
the  county,  and  was  equally  within  the  reach  and  knowl- 
edge of  both  Cole  and  Hazard,  and  neither  party  had  a 
right,  or  was  in  any  manner  justifiable  in  relying  upon  the 
recollection  of  the  other. 

Exception  is  also  made,  that  the  court  omitted  to  find 
that  the  defendant  Wilson  entered  upon  the  premises  under 
a  lease  from  the  agent  of  the  Lincoln  silver  mining  company 
with  the  knowledge  of  Cole,  and  that  he  held  the  same  un- 
der such  lease  until  December,  1867,  Oole  consenting. 
There  is  no  force  in  this  objection.  It  can  make  no  differ- 
ence by  what  terms  Wilson  held  the  premises  before  pur- 
chasing, though  it  had  been  by  brute  force,  the  only  ma- 
terial question  being,  did  he  obtain  the  title  by  his  pur- 
chase ?  This  having  been  answered  in  the  affirmative  by 
the  court,  such  finding  as  is  asked  could  not  affect  the 
case. 

The  statement  shows  only  a  single  exception  to  have  been 
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made  to  any  ruling  of  the  court  during  the  progress  of  the 
trial,  and  that  is  as  follows:  ''Plaintiff  also  assigns  as  error 
the  refusal  of  the  oourt  to  admit  in  evidence  the  amended 
judgment  of  plaintiff,  to  which  ruling  plaintiff  excepted  on 
trial."  There  are,  however,  six  assignments  of  error  con- 
tained in  the  paper  hereinbefore  referred  to,  to  a  part  of 
which  reference  is  made  in  the  statement  in  the  following 
words:  "The  court  erred  in  the  third,  fourth,  fifth,  and 
sixth  exceptions  to  conclusions  of  law  and  assignments  of 
error  on  file  and  served."  The  first  of  these  objections  has 
reference  to  the  facts  as  being  insufficient'  to  support  the 
conclusion,  and  has  already  been  considered.  The  second, 
third,  fourth,  and  fifth  are  directed  particularly  to  the  char- 
acter of  Cole's  judgments,  as  being  void,  irregular,  insuffi- 
cient to  support  the  sheriff's  deed  and  to  carry  the  title,  and 
fraudulent,  and  may  well  be  considered  together  in  what  we 
shall  have  to  say  as  to  said  judgments. 

It  seems  to  be  conclusively  settled,  that  a  judgment  can 
only  be  impeached  in  a  court  of  equity  for  fraud  in  its  con- 
coction. It  is  also  said,  on  the  highest  English  authority, 
approved  and  adopted  by  Kent  and  Story,  that  there  is  no 
case  in  which  equity  has  ever  undertaken  to  question  a 
judgment  for  irregularity.  (2  Story  Eq.,  sec.  1575,  note  1; 
3  Johns,  Ch.  275;  4  Id.  85;  6  Id.  234;  20  Johns.  677;  7  Cal. 
443;  34  Id.  301.) 

The  complaint  in  this  case  charges  no  fraud  in  obtaining 
the  judgments  sought  to  be  set  aside,  except  the  general 
allegation  that  they  were  obtained  in  fraud  of  the  plaintiff's 
rights.  It  is  urged  that  the  judgments  were  void,  in  that 
they  were  rendered  for  gold  coin.  They  were  not  void. 
The  most  that  can  be  said  of  the  judgments  on  this  ground, 
in  any  event,  is,  that  they  were  irregular,  and  might  have 
been  modified  on  motion  in  the  same  court,  or  on  appear 
by  the  appellate  court.  {Beita  v.  Butler,  ante,  185;  2  Nev. 
100;  27  Cal.  100,  496.)  While  a  sale  under  a  void  judg- 
ment  passes  no  title,  if  the  judgment  is  merely  voidable  for 
irregularity  the  sale  is  good.  (8  Cal.  568.)  A  purchaser 
at  sheriff's  sale  under  execution  issued  upon  a  judgment 
which  is  voidable  only,  acquires  a  good  title.   (1  Cow.  622.) 
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In  Hastings  v.  Burning  Moscow,  2  Nev.  100,  it  is  expressly 
held  that  a  sale  on  a  judgment  and  execution  for  gold  coin 
was  valid,  and  passes  the  title;  but  the  court  says  that  upon 
motion  or  on  appeal  and  modification  of  the  judgment, 
where  the  judgment  creditor  purchased  the  property  sold, 
and  still  holds  it,  the  court  will  set  aside  the  sale.  The 
reason  for  this  rule  is  given  by  the  court  in  Reynolds  v. 
Harris,  14  Cal.  667,  thus:  The  judgment  creditor  still  has 
his  judgment,  and  it  works  no  injury  or  loss  to  him,  but  in 
case  of  a  stranger  purchasing  at  the  sale,  or  from  the  pur- 
chaser, after  he  obtains  a  sheriff's  deed,  he  can  not  be  re- 
mitted by  the  court  to  his  former  position.  The  court  says: 
''If  upon  reason  and  authority  the  questions  decided  in  this 
case  were  left  in  such  extreme  doubt,  that  we  might  well 
incline  to  the  one  side  or  the  other,  considerations  of  pub- 
lic policy  would  impel  us  to  solve  the  doubt  in  such  man- 
ner as  to  promote  the  repose  of  titles  held  under  judicial 
sales,  rather  than  by  technical  niceties  to  overthrow  them.** 

In  view  of  the  reasoning  of  the  supreme  court  of  Cali- 
fornia it  may  be  said  that  if  either  defendants  or  creditors 
have  the  right  to  come  into  a  court  of  equity  and  impeach 
and  set  aside  judgments  at  law  and  sales  thereunder,  on  the 
ground  that  the  judgments  and  the  process  thereunder  con- 
tained a  clause  for  their  collection  in  gold  coin,  the  direct 
effect  would  be  to  unsettle  titles  to  a  large  portion  of  prop- 
erty within  this  territory,  and  to  ruin  hundreds  who  have 
reposed  confidence  in  judicial  sales,  and  paid  valuable  con- 
siderations for  titles  thereunder. 

Far  better  would  it  be  upon  reason,  and  we  think  it  to  be 
well  settled  upon  authority  on  the  doctrine  of  waiver  and 
acquiescence,  to  hold  that  what  has  been  done  and  long 
acquiesced  in,  until  rights  of  third  parties  have  grown  up 
thereunder,  should  be  presumed  to  have  been  rightly  done. 
All  mere  irregularities  may  be  waived;  besides,  in  all  these 
cases  of  judgments  with  specific  clauses  for  gold,  gold  dust, 
or  gold  bars,  when  they  have  been  satisfied  by  sale,  and 
titles  thereunder  have  accrued  to  third  parties,  the  judg- 
ment upon  the  doctrine  of  waiver  should  in  each  case  be 
considered  the  law  of  the  case,  and  an  attempt  to  impeach 


Jan.  1869.1  Hazard  v.  Cole.  289 

opinion  of  the  Court — Bowers,  C.  J. 

such  judgmeDts  and  sales  is  as  void  of  merit  as  if  the  debtor 
Lad  paid  such  judgments  without  sales;  for  in  effect  it  is 
then  nothing  more  than  a  payment  of  the  judgment. 

Having  said  this  much  upon  the  theory  that  the  judg- 
ments in  this  case  sought  to  be  set  aside  are  irregular,  be- 
cause of  the  gold-coin  clause  contained,  it  may  be  well 
questioned  if  such  clause  be  an  irregularity. 

In  December,  1864,  the  legislature  of  this  territory  passed 
what  is  commonly  known  as  the  Specific  Contract  Act, 
which  act  was  uniformly  enforced  until  January,  1868, 
when  its  validity  was  questioned  for  the  first  time.  And 
this  court,  as  then  constituted,  held  the  said  act  void,  as 
conflicting  with  the  act  of  Congress,  making  the  promise  of 
the  United  States  government  a  legal  tender,  etc.,  and 
while  this  court  would  not  have  been  the  first  to  disregard 
such  decision,  it  is  asserted  that  the  supreme  court  of  the 
United  States,  in  a  recent  decision  (which  we  have  been 
unable  to  examine),  have  in  substance  and  effect  overruled 
it;  but  as  this  view  of  the  case  was  not  presented  by  coun- 
sel, said  decision  not  having  been  issued  at  the  time  this 
case  was  argued,  we  are  not  satisfied  to  base  our  decision 
upon  the  point  first  made. 

Some  objection  is  made  by  plaintiff  that  there  were  two 
sales,  and  that  the  sheriff's  return  is  defective,  etc.  It  is 
sufficient  to  say  of  this  objection,  that  a  purchaser  under 
execution  does  not  depend  for  his  title  upon  the  return  of 
the  sheriff,  (12  Cal.  133;  4  Wend.  506;  1  Cow.  623;  8  Cal. 
186;  4  Id.  47;  4  Wheat.  506.)  In  this  latter  case,  it  was 
held  that  it  mattered  not  what  return  the  marshal  made,  or 
whether  he  made  any  return  at  all. 

It  is  insisted  that  inasmuch  as  the  draft  which  was  the 
foundation  of  the  larger  of  Cole's  judgments  against  the  Lin- 
coln silver  mining  company  was  drawn  by  one  agent  or 
office  of  said  company  in  this  territory  on  another  agent  or 
office  of  the  same  company  in  Bhode  Island,  it  was  not 
in  fact  a  bill  of  exchange  and,  as  a  consequence  the  addition 
of  twenty-five  per  cent,  to  said  judgment  as  damages  under 
the  act  of  this  territory  was  fraudulent,  and  rendered  the 
19 
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judgment  void.  We  regard  the  better  rule  to  be  as  laid 
down  by  Parsons  (vol.  1,  p.  62),  that  such  a  draft  may  be 
treated  as  either  a  bill  or  a  promissory  note. 

In  addition,  by  express  proyision  of  the  act  of  January  11, 
1866,  damages  are  allowed  on  ''bills  drawn  or  negotiated  in 
this  territory,  on  any  person  or  company,"  etc.,  which  lan- 
guage, as  we  think,  clearly  imports  that  whatever  the  general 
rule  may  be,  the  legislature  of  this  territory  did  not  intend 
a  restriction  to  bills  drawn  by  one  person  or  corporation, 
etc.,  here,  on  another  person  orcorporation,  etc.,  elsewhere. 
Nor  do  we,  in  any  event,  well  see  how  such  thing  could  be 
considered  a  fraud,  such  as  to  invalidate  the  judgment.  If 
the  question  was  raised,  or  in  any  manner  became  an  issue 
on  the  trial,  it  must  have  been  ruled  upon  in  some  way  by 
the  court,  and  so  became  a  judicial  determination  of  the 
matters  involved,  and  if  erroneous,  should  have  been  ex- 
cepted to,  and  corrected  in  the  appellate  court. 

Much  stress  is  laid  by  counsel  in  the  argument,  and  some 
testimony  reported  in  the  statement,  on  what  is  termed 
Hazard's  righ  t  to  redeem  the  property  sold  under  Cole's  judg- 
ments,  he  being  a  subsequent  judgment  creditor,  and  upon 
the  further  fact,  as  alleged,  that  two  certificates  of  sale  were 
filed  with  the  recorder.  We  are  ill  prepared  to  admit  that 
this  question  is  in  any  wise  entitled  to  our  consideration,  for 
the  reason  that  the  complaint  is  in  no  sense  a  bill  to  redeem, 
nor  does  the  testimony  show  any  offer  to  redeem  within  any 
known  rule  of  law.  We  may,  however,  remark  that  the  filing 
of  the  certificate  of  sale  by  the  officer  making  the  sale  in  the 
manner  prescribed  by  statute  was  intended  to  impart,  and 
did  impart,  to  Hazard  and  to  all  the  world,  constructive 
notice  of  the  estate  acquired  by  the  purchaser  under  it — 
notice  not  only  of  the  fact  of  sale,  but  of  the  legal  conse- 
quences.    (31  Cal.  312,  313.) 

The  filing  of  the  certificate  imparts  notice  of  certain  facts, 
and  the  sequence  of  these  facts  is  a  question  of  law,  and  a 
mistake  thereunder  is  at  one's  peril.  Hence  any  statement 
which  may  have  been  made  by  McQuade,  Cole's  attorney  of 
record,  as  to  what  Cole  claimed,  or  what  were  his  rights  in 
the  premises,  can  matter  not.     Hazard  was  bound,  under 


Jan.  1869;]  Hazard  v.  Cole.  291 

Opinion  of  the  Court — Bowers,  C.  J. 

the  rule  jast  stated,  as  matter  of  law  to  bnow  these  things, 
and  if  he,  as  matter  of  fact,  did  not  know,  McQaade,  Cole's 
attorney  was  perhaps  not  just  the  best  person  from  whom 
the  required  information  should  have  been  sought. 

There  is  nothing  shown  in  the  statement  whereby  it  can 
be  seen  that  the  court  erred  in  excluding  the  amended  judg- 
ment offered  in  evidence  by  plaintiff. 

On  motion  for  a  new  trial,  or  on  appeal,  every  intendment 
is  in  favor  of  the  judgment  or  ruling  of  a  court  of  record. 
The  party  complaining  must  show  error  affirmatively.  It 
does  not  appear  from  the  statement  what  the  judgment  or 
the  amendment  was;  nor  in  what  court;  nor  against  whom 
it  was  rendered;  nor  that  it  was  in  any  wise  material  to  any 
issue  in  this  case;  and  as  a  consequence  of  this,  it  does  not 
appear  that  any  material  right  was  affected  by  the  ruling  com- 
plained of.  In  such  a  case  the  exception  must  be  disre- 
garded as  immaterial.  No  error  being  shown,  the  ruling  ex- 
cluding the  proffered  testimony  is  conclusively  presumed  to 
be  correct.  (10  Cal.  267.)  Nor  is  it  ground  for  anew  trial 
that  the  findings  were  filed  after  the  adjournment  of  the 
term.  They  were  filed  within  ten  days  after  the  trial,  which 
is  all  that  is  required  by  the  statute. 

In  conclusion,  we  do  not  hesitate  to  say  that  the  facts 
found  by  the  court  are  fully  supported  by  the  evidence,  and 
are  ample  as  a  predicate  to  support  the  judgment.  The 
omissions  to  find  we  have  shown  to  be  immaterial,  as  affect- 
ing no  substantial  right.  We  are  unable  to  see  any  basis 
upon  which  it  might  be  supposed  that  a  new  trial  would  re- 
sult in  .any  manner  different  from  the  former  trial,  and 
where  such  is  the  ca^e  a  new  trial  will  not  be  granted.  (1 
Cal.  213;  6  Id.  26;  1  Id.  285.) 

The  motion  for  a  new  trial  must  be  denied  and  the  judg- 
ment of  the  court  below  affirmed,  and  it  is  so  ordered. 

In  passing  upon  this  motion,  we  have  considered  it  gen- 
erally, and  in  so  doing  have  passed  upon  several  questions 
which  it  is  insisted  by  counsel  for  defendants  were  not 
properly  before  the  court.  Consequently  we  consider  it 
advisable  to  suggest  that  the  proper  practice  to  be  adopted 
in  the  future  on  motion  for  new  trial  and  on  appeal  is  to 
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incorporate  into  the  statement  or  transcript,  as  the  case  may 
be,  every  question  of  law  or  fact  which  the  court  will  be 
called  upon  to  consider. 
Motion  for  a  new  trial  denied.    Judgment  affirmed. 

Kelly,  J.,  concurring: 

The  basis  of  thissuitis  laid  upon  the  ground  that  the  plaint- 
iff, and  defendant  Cole,  before  the  commencement  of  theii- 
said  actions  entered  into  a  mutual  agreement  whereby  they 
were  to  commence  simultaneous  suits  and  make  their  liens 
mutual  and  share  pro  rata  in  proportion  to  their  respective 
claims  by  reason  of  the  issuing  of  their  said  attachments, 
I.  e.,  that  one  should  not  be  superior  or  stand  preferred  be- 
fore the  other.  The  court  on  the  trial  did  not  find  the 
proof  sufficient  to  support  these  allegations  in  the  bill.  No 
exceptions  were  taken,  and  counsel  admit  that  they  failed 
to  show  the  several  frauds  in  this  regard. 

The  second  and  most  potent  ground  which  the  counsel  for 
plaintiff  raise  for  setting  aside  the  judgments  of  defend- 
ant Cole  is,  that  said  judgments  were  rendered  for  gold 
coin;  that  executions  issued  for  gold  coin  only;  that  bids 
were  not  received  in  any  other  kind  of  money,  and  such 
proceedings  were  a  fraud  upon  plaintiff's  rights  and  equity 
of  redemption. 

Since  we  have  had  this  case  under  consideration,  the  su- 
preme court  of  the  United  States  have  decided  the  question 
in  favor  of  gold-coin  judgments,  and  we  are  bound  by  that 
decision. 

The  third  ground  of  complaint  is,  that  Cole's  judgments 
were  obtained  upon  domestic  bills  of  exchange  drawn  by 
the  Lincoln  gold  and  silver  mining  company,  in  thi»  terri- 
tory, upon  their  house  in  the  state  of  Rhode  Island,  and 
that  twenty -five  per  cent,  damages  are  taxed  up  in  said 
judgments. 

We  do  not  think  this  point  is  well  taken.  The  rule  is 
well  laid  down  in  1  Parsons  on  Notes  and  Bills,  p.  632, 
He  says:  "It  is  not  absolutely  necessary  that  the  drawer 
should  be  a  different  person  from  the  drawee;  for  it  is  very 
common  for  a  man  to  draw  upon  himself;  and  it  has  long 
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been  held  that  such  an  instrument  is  a  good  bill  of  ex- 
change. The  same  principle  applies  when  partners  carry 
on  business  at  two  different  places,  and  one  establishment 
draws  a  bill  on  the  other.  So,  when  a  duly  authorized 
agent  or  oflScer  of  an  incorporated  company  draws  in  be- 
half of  the  company  upon  the  treasurer,  cashier,  or  other 
officer  of  the  company  who  has  the  control  of  or  is  charged 
with  the  duty  of  disbursing  the  company's  funds.  This  is 
in  substance,  it  should  seem,  a  draft  of  the  company  upon 
itself,  and  may  be  treated  either  as  a  bill  of  exchange  or 
a  promissory  note;  and  it  is  a  general  rule  that  when  it  is 
doubtful  whether  the  instrument  is  intended  as  a  bill  of  ex- 
change  or  a  promissory  note,  and  it  possesses  the  requisites 
of  each,  it  may  be  treated  as  either,  at  the  option  of  the 
holder." 

The  fourth  ground  of  complaint  by  plaintiff  is,  that  the 
defendant  Cole,  not  only  taxed  up  the  twenty-five  per  cent. 
damages,  but  he  also  charged  the  interest  on  said  bills  of 
exchange,  and  taxed  the  same  in  his  judgments.  This  is 
undoubtedly  true,  and  would  on  motion,  at  the  proper  time, 
have  been  corrected  by  the  court,  and  modified  or  reduced 
the  judgment  about  eighty  dollars,  or  if  the  court  had  refused 
to  modify  the  judgment  in  this  particular,  such  refusal 
would  be  good  ground  for  assignment  of  error  on  appeal. 
It  was  a  mere  irregularity,  and  can  not  be  attacked  for  the 
first  time  by  a  bill  in  equity,  either  by  the  defendant  in  the 
case  or  by  a  judgment  creditor.  The  bill  must  show  some 
fraud  in  the  concoction  of  the  judgment.  There  is  no  fraud 
contended  for  on  this  point,  and  it  is  doubtful  whether  the 
district  court  would  have  the  right  to  correct  its  own  judg- 
ment in  such  cases  after  the  adjournment  of  the  term.  It 
is  not  probable  that  this  error  was  discovered  by  anybody 
until  Hazard  had  made  his  ineffectual  attempt  to  redeem 
the  Lincoln  mill  property;  for  he  had  contracted  to  Cole's 
judgments,  and  would  not  have  considered  any  fatal  error 
in  the  entry,  or  any  conviction  of  fraud  in  a  judgment  that 
he  desired  to  purchase. 

The  next  or  fifth  ground  of  complaint  in  the  order  in 
which  I  am  considering  this  question  is  to  the  fifth  finding 
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of  the  court.  The  finding  is  as  follows:  ''That  said  Cole, 
on  sale  of  said  personal  property,  received  possession  of  the 
personal  property  so  bid  in  by  him,  hired  a  keeper  to  hold 
aud  take  care  of  the  same,  and  kept  the  possession  of  the 
same  until  he  sold  it  to  defendant  Wilson  in  December, 
1867;  and  the  sheriff  on  sale  of  the  mill  premises  on  the 
sixth  of  April,  1867,  filed  in  the  recorder's  office  of  said 
county  a  certificate  of  such  sale,  and  delivered  to  said  Cole 
a  duplicate  of  the  same." 

The  delivery  or  possession  of  the  personal  property  pur- 
chased by  Cole  at  the  sales,  or  any  fraud  in  that  particular, 
are  not  complained  of  in  the  bill  filed  by  the  plaintiff.  But 
inasmuch  as  the  court  found  upon  this  question,  upon  proof 
submitted  at  the  trial,  and  now  made  a  part  of  the  state- 
ment, and  in  view  of  the  able  arguments  of  counsel  and  the 
importance  the  plaintiff  attaches  to  this  question,  we  have 
carefully  considered  the  evidence  submitted  and  do  not  find 
sufficient  ground  to  overrule  the  opinion  of  the  court  as  to 
this  finding,  or  set  aside  the  judgments  on  this  ground.  If 
there  can  be  anything  said  in  addition  to  what  the  chief 
justice  has  said  in  support  of  the  possession  claimed  by 
Cole,  it  may  be  put  upon  the  ground  that  Hazard  was  cog- 
nizant of,  and  consented  to,  Cole's  possession,  and  the  man- 
ner that  he  took  and  held  the  property.  Webb  swears  that 
he  bought  some  articles  of  personal  property  at  the  sales 
of  the  fourteenth  of  March,  1867,  but  at  request  of  Cole  and 
Hazard  he  did  not  take  them  away,  but  left  them  there 
under  an  arrangement  with  Hazard  and  Cole,  so  that  the 
property  might  be  kept  together.  Three  days  prior  to  the 
fourteenth  of  March,  Cole  aud  Hazard  entered  into  a  mutual 
agreement  in  writing  for  Cole  to  proceed  and  sell  the  prop- 
erty on  his  executions.  The  substance  of  the  agreement 
was  that  the  property  should  not  be  sacrificed;  that  Cole 
should  be  the  purchaser  if  necessary,  and  turn  it  over  to 
Hazard,  by  Hazard's  paying  Cole  the  amount  of  his  judg- 
ments. The  meaning  of  the  contract  was  that  Hazard,  on 
paying  Cole  the  amount  due  him  with  costs,  he,  Hazard, 
should  be  subrogated  in  law  and  equity  to  all  the  rights 


Jan.  1869.]  Hazard  v.  Cole.  295 

Opinion  of  Kelly,  J.,  concurring. 

of  said  Cole  in  every  respect  whatever  in  reference  to  said 
judgments  and  the  property  purchased  at  said  sales. 

It  is  true  Cole  was  to  sell  the  property  according  to  law. 
Hazard,  then,  was  interested  in  the  title  that  Cole  might  ob- 
tain on  his  sales  upon  execution.  Now,  if  Cole  had  com- 
mitted a  fraud  or  such  a  mistake  in  conducting  the  sales, 
then  Hazard  would  have  good  ground  to  complain.  He 
might  seek  his  remedy  in  an  action  at  law  upon  his  con- 
tract, or  if  the  property  was  still  in  the  hands  of  Cole,  he 
might  ask  to  have  the  sales  set  aside.  But,  suppose  that 
Hazard  had  been  a  party  to  the  fraud.  It  could  not  be 
contended  that  he  would  be  entitled  to  any  relief.  Hazard, 
although  a  witness  on  the  stand,  in  his  testimony  now  be- 
fore us  does  not  deny  Webb's  testimony  that  he  had  agreed 
with  Cole  that  the  personal  property  should  be  kept  to- 
gether on  the  premises,  nor  does  he  testify  but  what  Cole, 
either  by  himself  or  his  agent,  had  continued  control  of  the 
property. 

I  do  not  take  it  that  either  party  committed  any'  fraud, 
and  of  course  Hazard  could  not  have  participated  in  any. 
But  let  us  see  what  relation  Hazard  stood  in,  and  how  he 
treated  these  sales.  Hazard  was  at  the  sales  and  saw  how 
they  were  conducted.  He  was  several  times  on  the  prem- 
ises, and  swears  that  he  had  meetings  there  with  the  defend- 
ant, Wilson,  in  regard  to  Wilson's  purchasing  the  property 
before  he  did  make  a  purchase.  He  said,  or  must  have 
known,  that  Cole  had  hauled  the  one  or  two  hundred  cords 
of  wood  from  Long  Gulch,  and  stacked  it  with  the  prop- 
erty or  wood  on  the  premises.  He  knew  the  character  and 
dominion  that  Cole  exercised  over  the  property  then,  as 
well  as  he  does  now.  He  had,  or  at  least  he  should  have 
had,  as  much  anxiety  to  make  his  money  on  his  judgments 
as  he  has  at  any  time  since.  If  Cole  did  not  have  full  and 
complete  possession  of  the  property  and  a  valid  title,  why 
did  Hazard  stand  by  with  his  executions  in  his  hand  and 
refuse  or  neglect  to  levy  ?  The  fact  is.  Hazard  treated  these 
sales  as  valid  and  sufScient.  Can  it  be  supposed  that  if 
Hazard  had  performed  his  contract  with  Cole  for  the  pur- 
chase of  the  property  which  he  was  endeavoring  and  so 
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anxious  to  fulfill,  Cole's  dominion  over  the  property  was 
such  that  he  could  not  deliver  it  over  to  Hazard,  and  if  he 
did  deliver  it  over  no  good  and  sufficient  title  would  pass  ? 
Hazard  did  not  so  consider  it,  but  on  the  contrary  he  stood 
by  with  his  executions  in  his  hand  and  assented  to  the  pro- 
ceedings that  Cole  had  had  under  his  executions  by  offering 
to  purchase.  For  these  reasons  he  ought  not  to  complain 
of  the  character  of  possession  which  he  assented  to,  and 
which  could  in  no  way  injure  him. 

The  next  and  last  ground  of  complaint  is  the  two  sales  of 
the  real  property  made  by  Cole  on  his  executions.  It  is 
contended  by  the  plaintiff  that  these  sales  were  a  fraud  upon 
his  right  of  redemption.  It  appears  that  the  first  sale  was 
made  on  the  sixth  of  April,  1867.  The  time  for  redemption 
on  this  sale  would  run  out  on  the  sixth  of  October,  1867. 
The  second  sale  was  on  the  eighth  of  June,  1867.  The 
time  for  redemption  would  run  out  on  the  eighth  of  Decem- 
ber, 1867.  The  only  return  on  these  executions  is  made 
upon  the  last  sale  or  alias  execution. 

"  Cole  says  that  he  relies  upon  the  first  sale;  that  the  last 
sale  was  made  by  his  attorney,  McQuade,  in  his  absence, 
without  his  advice  or  authority."  ^'Hazard  says  that  Cole 
told  him  the  last  of  August  or  first  of  September  that  his 
time  for  redemption  would  run  out  about  the  first  day  of 
December.  I  told  him  I  thought  I  had  sixty  days  more  in 
addition  to  redeem  in.  He  seemed  surprised,  but  seemed 
to  be  satisfied.  I  found  by  conversation  with  Judge  Miller 
that  I  did  not  have  the  sixty  days  to  redeem  in.  When  I 
came  back  from  San  Francisco  I  went  to  the  recorder's  office 
to  see  the  exact  time  in  which  to  redeem.  I  found  two  cer- 
tificates of  sales.  McQuade,  Cole's  attorney,  came  into  the 
office,  and  I  asked  him  if  he  had  collected  any  more  money 
for  me.  He  first  refused  to  answer;  then  he  said  he  had 
not.  I  then  said,  here  are  two  certificates  of  sales.  He  said, 
that  makes  no  difference;  you  will  find  the  return  was  made 
under  the  alias  execution  and  your  rights  have  been  pre- 
served. We  claim  under  the  last  sale.  Next  morning  I 
met  him  there  again,  and  he  said,  we  claim  under  both 
sales;  if  the  first  is  not  good,  the  last  is.     In  consequence 
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of  tbe  last  sale  I  never  paid  Cole  according  to  the  written 
agreement  made  before  the  first  sale." 

Cole  told  me  he  did  not  expect  I  would.  On  the  twenty- 
seventh  davof  November  I  tendered  Cole  nine  thousand  five 
hundred  and  eighty-two  dollars  legal-tender  notes  in  re- 
demption of  the  Lincoln  mill  property.  He  said  in  reply 
to  my  tender  that  his  judgment  was  for  gold  coin,  and  that  he 
would  not  take  greenbacks;  made  no  other  objection  to  the 
tender.     Martin  Heman  and  E.  H.  Clinton,  witnesses  intro- 

* 

daced  by  Hazard,  testified  in  regard  to  the  tender  in  sub- 
stance the  same  as  Hazard.  Heman  testifies  that  "  Cole 
said  to  him  that  he  would  not  take  greenbacks,  but  if  Haz- 
ard had  tendered  him  coin,  or  greenbacks  at  coin  rates,  he 
would  have  taken  it.*' 

Now,  if  there  was  any  fraud  in  these  sales,  or  in  conse- 
quence of  there  being  two  sales,  and  that  fraud  operated 
upon  the  rights  of  Hazard,  and  defendant  Wilson  was  cog- 
nizant of  or  a  party  to  the  fraud,  his  purchase  can  not  be 
protected,  for  the  sales  ought  to  be  set  aside.  In  the  first 
place,  can  two  sales  be  made  of  the  same  property  for  the 
same  debt,  without  committing  a  fraud?  It  sometimes 
happens,  though  we  trust  not  often,  that  the  preliminary 
^  proceedings  of  a  sale,  such  as  giving  the  requisite  time  or 
the  manner  of  writipg  notices  or  posting  the  same,  or  the 
place  and  manner  of  conducting  the  sales,  are  wholly  insuffi- 
cient and  not  in  accordance  with  the  law,  and  the  sale  for 
that  reason  is  invalid  or  void.  Or  suppose  the  legality  of 
the  sale  may  be  doubtful,  all  of  which  is  done  without 
any  fraud  or  intention  of  fraud,  can  the  party  proceed  to 
make  a  second  sale  without  applying  to  the  court  to  set 
aside  the  first  sale?  Or  suppose  the  second  sale  is  made  by 
mistake  or  without  authority,  does  it  vitiate  the  first  sale  so 
as  to  call  for  the  aid  of  the  court?  If  one  of  the  sales  were 
invalid  and  the  other  good,  then  the  court  could  not  aid  the 
case,  for  the  invalid  sale  would  be  no  sale  at  all.  But  sup- 
pose that  both  sales  were  good  so  far  as  the  proceedings  can 
be  determined;  then  the  first  sale  would  certainly  be  good, 
and  the  party  might  rely  upon  it  even  after  the  second  sale 
had  been  made,  did  it  not  actually  mislead  or  work  an  injury 
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to  the  judgment  debtor  or  judgment  creditors.  It  might  be 
the  better  practice  to  apply  to  the  court  and  there  first  de- 
termine the  validity  of  the  sales,  and  set  aside  the  doubtful 
one,  instead  of  taking  the  responsibility  without  the  aid  of 
the  court.  But  such  determination  of  the  court  would  add 
nothing  to  the  validity  of  a  valid  sale  or  impart  any  better 
notice  to  the  redemptioner  than  any  legal  sale  gives  without 
such  determination.  Hence,  we  must  conclude  that  two 
sales  might  be  made,  and  if  either  were  good,  such  sale 
should  not  be  set  aside  merely  because  there  were  two  sales. 

The  ground  raised  by  plaintiff's  counsel,  that  there  being 
no  return  made  by  the  sheriff  on  the  first  execution,  and  a 
return  having  been  made  on  the  second  or  alias  execution, 
invalidates  the  sale  under  the  first  execution,  is  not  well 
taken.  My  associate  has  shown  in  his  opinion  that  a  return 
may  not  be  made  at  all,  and  still  the  sale  may  be  good. 
The  authorities  are  decisive  on  this  point,  and  it  must  be 
so  held  when  there  is  no  fraud  in  the  transaction. 

We  will  now  consider  how  Hazard  treated  these  sales. 
It  is  not  contended  that  there  was  fraud  practiced  in  making 
the  sales,  or  that  there  was  anything  wrong,  except  in  the 
fact  that  there  were  two  sales.  Hazard  says  he  should  have 
performed  his  agreement  with  Cole  if  he  had  not  discovered  ^ 
that  two  sales  had  been  made.  This  can  not  be,  for  by  his 
own  testimony  he  swears  that  the  first  time  he  discovered 
that  two  sales  had  been  made,  ''  was  when  he  was  in  the  re- 
corder's office  about  the  last  of  August  or  first  of  September, 
1867,"  when  the  terms  of  his  agreement  with  Cole  show 
that  he  should  have  performed  certain  conditions  therein  by 
the  first  of  July,  1867,  two  months  prior  to  the  lime  that  he 
discovered  the  two  sales. 

Admitting  the  facts  as  Hazard  states  them,  by  his  own 
observance  of  the  record,  that  the  time  for  redemption  on 
the  first  sale  ran  out  on  the  sixth  day  of  October,  1867,  and 
the  time  for  redemption  on  the  second  sale  would  be  on 
the  eighth  of  December,  1867,  could  he  be  deceived  in  regard 
to  his  rights?  He  complains  that  Oole  told  him  his  time 
for  redemption  would  expire  about  the  first  of  December. 
But  he  admits  that  he  saw  the  record  of  the  two  sales,  and 
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that  Cole  told  him. about  the  same  time  that  he  claimed 
under  the  first  sale.  From  the  time  that  Hazard  says  he 
first  discovered  that  the  two  sales  had  been  made  until  the 
time  for  redemption  under  the  first  sale,  nearly  forty  days 
had  intervened.  But  Hazard  does  not  pretend  he  made  any 
effort  or  offered  to  redeem  during  this  time.  On  the  twenty- 
seventh  of  November,  1867,  about  the  time  of  redemption 
under  the  last  sale,  he  offered  to  redeem  by  tendering 
greenbacks,  which  Cole  refused  because  they  were  green- 
backs, but  offered  to  allow  him  to  redeem  if  he  would  pay 
coin,  as  his  judgments  called  for.  Three  months  elapsed 
from  the  time  he  discovered  the  two  sales,  and  Cole  told 
he  claimed  under  the  first  sale  up  to  the  time  of  his  offer  to 
redeem,  and  during  this  time  Hazard  and  Cole  and  Hazard 
and  Wilson  were  frequently  together,  and  Hazard  contin- 
ually trying  to  buy  or  sell  out  to  one  or  the  other  of  these 
parties,  and  did  not  complain  of  any  deception  or  fraud  in 
the  sales.  But  when  his  efforts  to  purchase  had  failed,  he 
offers  to  redeem  if  Cole  would  take  greenbacks. 

Now,  did  Hazard  at  that  time  suppose  he  would  obtain  a 
good  title  to  the  property  by  redeeming  from  Cole?.  Did 
he  suppose  the  sales  were  valid  and  his  title  would  be  good 
against  the  Lincoln  mill  company  and  against  other  judg- 
ment creditors?  Most  certainly  he  did.  No  better  evi- 
dence could  be  given  of  this  fact  than  his  offer  to  pay  over 
nine  thousand  dollars  for  the  property  and  accept  such  a 
title  as  Cole  had  acquired  under  his  execution  sales. 

It  is  true  Cole  sold  the  property  to  Wilson  two  or  three 
days  before  the  time  for  redemption  would  run  out  on  the 
last  sale.  But  of  that  there  can  be  no  complaint,  even  if 
Cole  had  claimed  under  the  last  sale,  or  if  Hazard  had  a 
right  to  redeem  therefrom.  He  must  make  a  good  and  suf- 
ficient offer  to  redeem,  one  which  Wilson  (or  Cole  for  Wil- 
son) would  be  bound  to  accept,  and  unless  he  did  make 
such  offer  and  the  offer  was  refused,  he  was  not  defrauded  or 
prejudiced  by  the  sale. 

From  the  whole  history  of  this  case  we  are  led  to  believe 
that  there  was  no  intention  to  deceive,  and  that  Hazard  was 
not  deceived  in  the  manner  or  mode  of  making  the  sales. 
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but  on  the  contrary  he  knew  all  the  facts,  and  all  the  time 
relied  upon  a  hope  to  buy  Cole  or  sell  his  interest  to  Cole 
or  WilsDu,  or  upon  his  right  to  redeem  in  greenbacks. 

However  great  may  be  the  burden  to  the  plaintiff,  or 
however  strong  his  appeal  for  equitable  interposition,  he 
has  not  laid  or  relied  upon  any  substantial  ground  for  re- 
lief, and  his  accumulation  of  seeming  grievances  is  swept 
away  the  moment  he  fails  to  show  that  actual  fraud  has 
been  committed. 

On  Petition  for  a  Eehearing. 

Lewis,  J.  It  is,  perhaps,  well  settled  that  this  court  will 
not  grant  a  rehearing  in  a  case  like  the  one  at  bar,  unless  it 
is  probable  that  a  different  decision  from  the  former  would 
be  made.  It  seems  that  in  California,  from  whence  the  civil 
practice  act  and  whole  judicial  system  of  this  territory  have 
been  taken,  and  the  decisions  of  whose  courts  are  generally 
relied  on  as  good  law,  has  adopted  and  declared  the  rule  in 
that  state  to  be,  that  a  rehearing  will  not  be  granted  with 
the  same  indulgence  as  formerly.  (7  Qal.  330.)  And  while 
this  court  will  at  all  times  be  willing  to  correct  any  errors  it 
may  commit,  yet  in  the  present  case  we  will  not  disturb  the 
action  of  the  court  as  formerly  constituted  unless  manifest 
error  has  been  committed. 

And  in  the  consideration  of  this  petition  it  of  course  be- 
comes  necessary  to  examine  to  some  extent  the  merits  of  the 
case  looking  at  the  bill,  the  answer  and  the  facts,  taking, 
however,  the  facts  as  found  by  Judge  Cummins.  The  basis 
of  the  whole  proceeding  is  a  contract  alleged  by  the  plaintiff 
to  have  been  made  between  himself  and  the  defendant  Cole; 
that  they  should  simultaneously  commence  suits  by  attach- 
ment, against  the  Lincoln  mining  company,  in  the  event 
that  a  certain  warrant  in  Cole's  favor,  drawn  by  an  officer 
of  the  company  upon  the  treasurer  thereof,  at  Providence, 
Rhode  Island,  was  protested  for  non-payment,  or  any  other 
drafts  upon  the  treasurer  of  the  company  were  dishonored; 
he,  Cole,  being  agent  of  the  express  company,  had  made 
such  arrangements  that  he  would  have  the  first  information 
of  the  dishonor  of  any  drafts  on  the  company.     It  seems, 
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also,  that  at  the  time  of  this  alleged  contract,  both  plaintiff 
and  Cole  knew  that  the  Lincoln  silver  mining  company  was 
largely  indebted  to  sundry  laborers,  mechanics,  merchants, 
and  business  men,  who  were  urgent  in  their  demands  and 
threatened  suits  upon  the  jQirsfc  rumor  of  the  dishonor  of  any 
such  drafts. 

The  effect  of  the  contract  was  this:  the  means  of  informa- 
tion possessed  by  Cole  as  express  agent  were  to  be  used  by 
Cole  and  the  plaintiff  to  secure  the  amounts  due  them  from 
the  Lincoln  company,  by  the  attachment  of  its  property, 
while  the  laborer  and  business  man  were  ''to  be  squeezed 
out,"  as  it  were.  Now,  the  court  below  finds  that  there  was 
no  such  contract.  The  old  equity  maxim,  ''  that  he  who 
seeks  equity  must  do  equity,"  as  also  that  a  man  must  come 
into  a  court  of  equity  with  clean  hands,  applied  to  the 
alleged  contract  in  this  case,  would  not  entitle  the  plaintiff 
to  the  relief  sought,  had  he  succeeded  in  establishing  the 
contract.  It  is  true  that  the  parties  might  lawfully  make 
such  a  contract,  but  if,  after  it  was  made,  one  should  disre- 
gard it  and  secure  himself  first,  equity  would  not  interfere, 
but  leave  the  parties  to  their  rights  at  law,  for  the  parties 
would  only  be  placed  in  the  same  condition  in  which  they 
by  their  agreement  sought  to  place  the  other  creditors. 

It  is  also  well  established,  that  when  a  party  has  once  had 
a  plain,  adequate  remedy  at  law,  and  by  his  own  laches  loses 
it,  equity  will  not  relieve  him.  A  court  of  equity  will  not  en- 
courage negligence,  but  will  insist  that  every  man  take  ad- 
vantage of  his  legal  rights  at  the  proper  time.  The  plaintiff 
herein  had  a  plain  simple  remedy  at  law — the  statute  gave 
bim  the  right  to  redeem.  Had  there  been  any  question  as  to 
the  amount  to  be  paid,  or  the  kind  of  money,  the  court 
would  have  saved  his  rights  and  determined  the  sum.  But 
this  is  not  a  bill  to  redeem.  The  court  below  finds  that  the 
real  estate  in  question  sold  for  eleven  thousand  four  hundred 
and  thirty-five  dollars  and  fifty-four  cents.  There  is  noth- 
ing to  show  that  any  such  sum  was  tendered  or  offered,  in 
accordance  with  the  statute. 

The  judgments  of  Cole  were  in  no  sense  void,  but  merely 
irregular,  and  would  have  been  corrected  on  motion  in  the 
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proper  court  by  the  defendant,  or  on  a  bill  to  redeem  by  a 
creditor. 

The  rights  of  the  plaintiff  in  this  case  are  no  greater  than 
those  of  any  judgment  creditor.  He  had  the  right  to  redeem. 
The  law  gave  him  the  right,  and  the  court  would  have 
awarded  it.  In  addition  to  the  rights  given  him  by  law. 
Cole  entered  into  a  special  contract  with  plaintiff,  declaring 
the  sum  at  which  he  might  redeem,  and  plaintiff  agreed  to 
pay  such  sum.  Looking  at  the  whole  case,  we  are  of  opinion 
that  the  conclusion  of  Judge  Cummins,  that  there  is  no 
equity  in  the  bill,  was  correct. 

It  is  especially  found  by  the  court  below  that  there  was 
no  fraud  in  the  judgment  or  sale  thereunder.  We  think  that 
so  far  as  the  records  in  this  case  disclose  the  facts,  Cole 
acted  in  entire  good  faith,  his  sole  object  being  to  secure 
his  claim.  The  plaintiff,  in  addition  to  his  statutory  rights, 
had  a  written  contract  with  Cole  as  to  the  sum  to  be  paid 
and  the  time  of  payment.  What  act  has  Cole  done  that  is 
inequitable?  We  have  shown  that  equity  ought  not  to  en- 
force the  contract  claimed  to  have  been  made,  and  on  which 
this  bill  is  founded. 

We  will  not  in  detail  examine  the  points  made  by  the 
plaintiff  in  his  petition  for  a  rehearing,  but  briefly  refer  to 
some  of  them.  As  to  the  question  of  practice  in  filing  the 
finding  after  the  entry  of  judgment,  in  the  case  at  bar  the 
objection  is  merely  technical;  it  has  worked  no  injury  to 
the  plaintiff.  Whether  the  check  or  w^arrant  on  the  treas- 
urer of  tbe  company  was,  within  the  meaning  of  the  statute, 
a  bill  of  exchange,  we  think  is  of  no  moment  in  this  case. 
We  might  hold  it  not  to  be  such,  and  yet  it  would  make  no 
difference  in  the  determination  of  this  case. 

As  to  the  opinions  of  the  attorney  of  Cole  and  statements 
of  Cole  himself,  as  to  which  sale  he  claims  under,  it  can  be 
of  no  moment;  there  could  be  but  one  valid  sale,  and  the 
plaintiff  was  bound  to  know  the  law  in  that  regard.  And, 
as  we  have  before  suggested,  the  rights  of  the  plaintiff  would 
have  been  saved  and  protected  by  the  court,  and  an  adjudi- 
cation would  bave  been  made  as  to  which  sale  was  legal, 
and  the  sum  required  to  redeem  would  have  been  declared. 
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This  is  one  of  those  unfortunate  cases  involving  a  large 
amount  of  property — rwherein  the  plaintiff  has  slept  upon 
his  rights  till  they  are  gone^  and  then  seeks  the  aid  of  a 
court  of  equity  to  restore  him  to  the  rights  that  the  law  had 
given  him  and  by  his  negligence  he  had  lost. 

We  have  carefully  scrutinized  this  case,  hoping  to  be  able 
to  afford  the  plaintiff  some  relief — indeed,  we  were  anxious 
to  do  so;  but  from  the  whole  case  we  are  satisfied  that 
there  is  no  equity  in  the  bill ;  hence  the  motion  for  a  new 
trial  was  properly  denied,  and  the  petition  for  a  rehearing 
will  be  overruled.  * 

Behearing  denied. 

NoGQLE,  C.  J.    I  concur. 

On  a  Motion  to  Modify  the  Judgment  of  the  Supreme 

Court. 

Lewis.  J.  This  cause  has  been  argued  by  counsel  and 
submitted  to  the  court  on  the  motion  of  plaintiff  to  modify 
the  order  issued  herein,  of  the  eighteenth  of  May,  1869,  and 
to  order  the  clerk  to  transmit  the  papers  on  file  to  the  court 
below. 

This  cause  came  on  to  be  heard  in  the  district  court  for 
Owyhee  October  22,  1868,  and  was  submitted  to  that  court 
on  motion  for  a  new  trial,  and  on  motion  of  the  district 
court  the  motion  of  the  plaintiff  for  a  new  trial  was  ad- 
journed into  this  court  under  the  provisions  of  sec.  326  of 
the  practice  act. 

On  the  twenty-first  of  January,  1869,  this  case  came  on 
to  be  heard  in  this  court  on  the  motion  of  plaintiff  for  a 
new  trial.  The  said  motion  was  argued  at  length  and  was 
submitted  to  and  taken  under  advisement  by  this  court  Feb- 
ruary 3.  On  the  fifteenth  of  May  the  opinion  was  announced 
and  judgment  entered  herein  denying  the  motion  remanding 
the  case.  On  the  seventeenth  of  May  the  clerk  was  ordered 
to  transmit  the  papers  to  the  court  below.  On  the  eighteenth 
of  May,  on  motion  of  counsel  for  defendant,  the  judgment 
of  this  court  was  modified  so  that  this  court  not  only  denied 
the  motion  for  anew  trial,  but  also  affirmed  the  judgment  of 
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the  court  below.  On  the  same  day  a  remittitur  was  issued 
accordingly.  On  the  twenty-second  of  May  the  order  to  the 
clerk  to  transmit  the  papers  to  the  district  court  was  vacated, 
and  of  the  same  date  it  was  ordered  that  remittiturs  in  all 
cases  decided  at  this  term  of  the  supreme  court  be  issued 
on  payment  of  the  clerk's  costs. 

The  above  is  the  status  of  this  case  as  we  glean  from  the 
records  herein. 

The  questions  to  be  determined  by  this  court,  then,  are : 

1.  Ought  the  said  order  be  modified  ? 

2.  Has  this  coirrt  the  authority  to  modify  the  same  ? 
This  court  has  no  original  jurisdiction  in  this  case,  and 

only  acquired  jurisdiction  in  pursuance  of  sec.  326  of  the 
Practice  Act. 

That  act,  among  other  things,  provides  "  that  all  ques- 
tions of  law  arising  on  motions  for  a  new  trial  in  the  dis- 
trict court  may  be  adjourned  into  the  supreme  court  for 
decision,  and  the  supreme  court  may  give  judgment  or  re- 
mand the  case." 

We  are  of  opinion  that  all  cases  that  are  brought  into  this 
court  under  the  extraordinary  provisions  of  this  section, 
which  serves  to  empower  a  district  court  to  transfer  parties 
litigant  to  this  court  without  even  saying  "by  your  leave," 
should  be  determined  solely  upon  the  questions  adjourned 
here  for  decision. 

The  case  at  bar  was  submitted  to  the  district  court  on  the 
plain tiflf^s  motion  for  a  new  trial.  The  question  then  pend- 
ing was:  Shall  a  new  trial  be  ordered  or  denied?  That  was 
the  only  question  adjourned  into  this  court  for  decision,  and 
this  court  had  no  authority  or  jurisdiction  to  hear  and  de- 
termine any  other  question.  The  latter  clause  of  section 
326,  **or  may  make  any  order  according  to  the  justice  of 
the  case,"  in  our  opinion  has  no  application  to  the  case  at 
bar.  This  court  then  having  disposed  of  the  only  question 
before  it,  to  wit,  the  motion  for  a  new  trial,  could  go  no 
further,  and  we  are  satisfied  that  this  court  as  formerlv  con- 
stituted  were  of  that  opinion,  as  evidenced  by  the  order 
made  herein  of  May  15;  and  the  order  of  May  18,  being 
made  without  authority,  should  be  revoked. 
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As  to  the  authority  of  this  court  to  modify  this  judgment 
and  order,  that  will  of  course  depend  on  the  fact  as  to 
whether  the  jurisdiction  terminates  on  sending  down  the 
remittitur.  The  general  rule  seems  to  be  well  settled  that 
this  court  loses  jurisdiction  of  a  case  when  the  remittitur 
has  been  sent  to  and  filed  in  the  court  below.  (Grayson  y. 
Buckle,  1  Cal.  192;  Leese  v.  Clark,  20  Id.  387;  Bowlandv. 
Kreyenhagen,  24  Id.  52.) 

This  general  rule  rests,  however,  on  the  supposition  that 
aU  the  proceedings  have  been  regular,  that  no  fraud  or  im- 
position has  been  practiced  upon  the  court  or  opposite 
party;  for  if  such  appears  to  have  been  the  case,  the  appel- 
late court  will  assert  its  jurisdiction,  and  recall  the  case. 
Against  an  order  or  judgment  improvidently  granted,  upon 
a  false  suggestion  or  under  a  mistake  of  facts,  the  court  will 
a£f6rd  relief  even  after  the  adjournment  of  the  term,  and 
will,  if  necessary,  recall  a  remittitur.     (24  Cal.  52.) 

A  decree  will  be  set  aside  for  irregularity  after  the  record 
has  been  remitted.  {Wales  y.  Travis,  8  Johns.  566;  Cham- 
berlain V.  FUch,  2  Cow.  243.) 

Under  rule  18  of  this  court,  the  plaintiff  in  this  case  has 
to  the  close  of  this  term  to  file  a  petition  for  a  rehearing, 
and  the  remittitur  herein  could  not  properly  issue  until  the 
close  of  the  term,  unless  so  ordered  by  the  court.  No  such 
order  was  made  by  this  court.  The  remittitur  was  issued 
on  the  eighteenth  of  May.  The  general  order  directing  re- 
mittiturs to  issue  on  payment  of  costs  has  not,  then,  been 
made;  and  even  if  it  had  been  so  made,  the  defendants  have 
not  brought  themselves  within  the  rule. 

Believing,  then,  that  the  order  of  this  court,  affirming 
the  judgment  of  the  court  below,  was  at  least  improvidently 
made,  and  that  this  court  has  the  authority  to  correct  the 
same,  we  have  no  hesitation  in  so  doing.  As  to  the  latter 
part  of  plaintiff's  motion,  asking  that  the  papers  be  sent 
down,  we  are  clearly  of  opinion  that  the  papers  in  this 
case  properly  belong  to  the  district  court  of  the  third  judi- 
cial district.  They  were  brought  here  by  that  court  for  the 
purpose  of  determining  the  motion  adjourned,  and  when 
that  question  was  disposed  of,  the  purpose  for  which  they 
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were  here  was  accomplished,  and  being  a  part  of  the  rec- 
ords of  the  court  below,  thej  should  be  returned  there.  It 
would  be  an  unreasonable  practice  to  leaye  the  court  below 
without  any  record  of  this  case,  and  such  as  we  are  not 
willing  to  adopt.    The  papers  should  be  returned. 

We  shall  therefore  order  that  the  remittitur  issued  here- 
in be  recalled;  that  the  order  and  judgment  of  this  court  of 
the  eighteenth  of  May,  1869,  affirming  the  judgment  of  the 
court  below,  be  vacated  and  set  aside;  that  the  papers  here- 
in be  transmitted  to  the  court  below,  and  that  a  remittitur 
issue  in  accordance  with  the  order  and  judgment  of  this 
court  of  the  fifteenth  of  May. 

NoGOLE,  G.  J.:  I  concur. 


JAMES  I.  CRUTCHEB,  Plaintiff,  v.  E.  C.  STERLma, 

Tebbitorial  Tbeasubeb,  Defendant. 

Taxes. — Taxes  are  payable  in  the  legal  currency  of  the  United  States,  at  its 
face  value. 

Tebbitobial  TRKAsnBER.^The  territorial  treasurer  must  pay  the  territorial 
indebtedness  in  such  funds  as  he  receives.  He  can  not  legally  pay  is  any 
other  funds. 

Collectors  of  Taxes. — The  tax  collectors  of  the  several  counties  in  the  terri- 
tory have  no  right  to  demand  the  payment  of  taxes  in  gold  coin,  or  in  any- 
thing but  the  legal  currency  of  the  United  States  at  its  par  valne;  and 
they  must  pay  over  the  same  kind  of  funds  received  by  them. 

Adjourned  into  the  supreme  court,  from  the  district  court, 
second  judicial  district,  Boise  county. 

Ainslie  dt  Foote  and  Samuel  A.  MerriU^  for  the  plaintiff. 
.  George  C.  Hough  and  E.  J.  Curtis,  for  the  defendant. 

NoGGLE,  C.  J.,  delivered  the  opinion,  Lewis,  J.,  concur- 
ring. 

This  action  comes  into  this  court  under  the  proyisions  of 
that  singular  statute  found  in  the  laws  of  the  first  session  of 
the  legislature  of  this  territory,  section  336,  on  page  153. 
The  facts  are  agreed  upon,  and  the  case  was  submitted  to 
the.  district  court  for  Boise  county  on  the  second  day  of 
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November,  1868.  From  some  cause  wbicli  we  do  not  un- 
derstand, the  district  court  did  not  decide  the  case;  but 
under  a  still  more  remarkable  statute  of  the  same  session, 
section  326,  p.  150,  adjourned  the  cause  into  this  court  for 
decision.  Notwithstanding  there  seemes  to  be  law  for  sub- 
mitting and  adjourning  cases  into  this  court,  justice  re- 
quires a  suggestion,  that  all  matters  submitted  to  any  of 
the  district  courts  hereafter  had  better  be  determined  by 
that  court,  and  if  parties  desire  to  have  such  decisions  re- 
viewed by  this  court,  they  can  reach  that  end  under  the  law 
as  it  now  stands,  without  compulsion  or  dictation  on  the 
part  of  the  district  judge.  This  case,  upon  which  the  opin- 
ion of  the  supreme  court  is  required,  is  contained  in  an 
agreed  statement  of  facts,  filed  with  the  clerk  of  the  district 
court  in  Boise  county  November  2, 1868,  and  now  on  file  in 
this  court,  the  matter  having  been  adjourned  by  the  dis- 
trict court  into  this  court,  under  said  section  326  of  the  laws 
of  the  first  session  aforesaid,  for  decision. 

All  there  is  of  the  case  upon  which  this  court  can  act  is 
the  statement  of  facts  on  file  with  the  clerk  of  this  court,  as 
•before  stated,  and  which  has  been  read  upon  the  argument. 
From  this  it  sufficiently  appears  that  the  'plaintiff  was  the 
sheriff  of  the  county  of  Boise,  and  keeper  of  the  prison  as 
therein  stated;  that  as  lawful  holder  and  owner  of  territo- 
rial warrant  No.  52,  drawn  upon  the  prison  fund,  for  the 
sum  of  five  hundred  dollars  and  interest  thereon  at  the  rate 
of  ten  per  cent,  per  annum  until  paid,  the  plaintiff  did,  on 
the  third  day  of  September,  1867,  present  said  warrant 
to  the  defendant  as  territorial  treasurer  for  registration,  and 
that  the  same  was  on  that  day  duly  registered  by  him  as 
such  territorial  treasurer.  The  plaintiff  claims  payment  of 
said  warrant  in  the  legal  coin  of  the  United  States,  or  in 
foreign  coin  at  the  value  fixed  for  each  coin  by  the  United 
States,  or  in  bullion  at  its  coin  value,  or  in  legal-tender 
treasury  notes  at  two  per  cent,  above  San  Francisco  quota- 
tions, as  provided  by  section  2  of  the  revenue  law  of  this 
territory,  passed  at  the  fourth  session  of  the  legislature, 
and  approved  January  11,  1867,  requiring  the  revenue  of 


308  Crutcher  v.  Sterling.  [Sup.  Ct. 


Opinion  of  the  Court — Noggle,  C.  J, 


this  territory  to  be  so  collected,  and  that  the  territorial  pro- 
portion thereof  be  passed  to  the  various  funds  as  collected. 

It  is  further  claimed  by  the  plaintiff  that  before  the  com- 
mencement of  the  proceedings  aforesaid,  he  duly  presented 
the  said  warrant,  for  payment,  to  the  defendant  as  treasurer 
as  aforesaid,  and  demanded  payment  thereof  out  of  said 
prison  fund,  in  legal  coin  of  the  United  States,  or  in  foreign 
coin  at  the  value  fixed  for  such  coin  by  the  laws  of  the 
United  States,  or  bullion  at  its  coin  value,  or  in  legal-tender 
treasury  notes  at  two  per  cent,  above  San  Francisco  quota- 
tions, and  that  payment  thereof  in  such  funds  was  then  and 
there  by  him  refused;  that  he  still  refuses  to  redeem  or  pay 
the  same,  except  in  the  legal-tender  notes  of  the  United 
States  at  their  par  value. 

It  is  further  claimed  by  the  plaintiff  that  if  he  is  com- 
pelled to  take  legal-tender  treasury  notes  of  the  United 
States  at  their  par  value  in  payment  of  said  warrant,^  prin- 
cipal and  interest,  instead  and  in  place  of  the  gold  coin  of 
the  United  States,  at  its  standard  value,  he  will  sustain  a 
loss,  and  will  be  damaged  in  the  sum  of  one  hundred  and 
forty  dollars,  the  difference  in  the  actual  value  of  such  notes 
and  coin,  as  before  stated. 

The  plaintiff  also  claims  that  by  chapter  25  of  the  laws 
of  the  third  session,  the  county  jail  of  Boise  county  is  made 
a  temporary  territorial  prison,  and  that  the  sheriff  of  said 
county  is  thereby  made  the  keeper  thereof  (section  2,  page 
161),  and  that  by  section  14  on  page  163,  of  the  same  act, 
his  compensation  is  fixed;  that  he  is  entitled  to  receive  his 
compensation  from  the  territorial  prison  fund,  as  provided 
in  section  5  on  page  161,  of  said  laws,  at  the  rates  allowed 
by  section  14  of  said  act,  on  page  163. 

We  do  not  feel  called  upon  in  this  case  to  pass  upon  the 
point  made  on  the  part  of  the  plaintiff,  **  that  the  law  re- 
quiring taxes  to  be  paid  in  coin  is  not  in  conflict  with  the 
act  of  congress  making  greenbacks  a  legal  tender  for  all 
debts."  Neither  is  it  necessary  for  us  in  this  case  to  de- 
clare that  chapter  21  of  the  laws  of  the  second  session,  page 
419,  is  in  conflict  with  the  laws  of  congress. 

As  the  case  is  presented,  and  as  the  facts  are  conceded  to 
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be  upon  the  argument,  the  treasurer  of  the  territory  is 
bound  to  pay  out,  upon  all  such  warrants,  and  upon  all  war- 
rants, the  same  kind  of  funds  which  he  receives  for  taxes. 
This  being  the  case,  it  becomes  his  duty  to  require  such 
funds  as  may  legally  be  received  in  payment  of  taxes,  and 
then  he  is  bound  to  pay  out  the  same,  or  sufficient  thereof 
to  discharge  the  legal  demands  against  the  territory.  For 
the  purpose  of  this  case  it  is  immaterial  whether  the  law 
requiring  taxes  to  be  collected  in  coin  was  in  conflict  with 
the  law  of  congress  or  not,  or  whether  a  tax  is  a  debt.  The 
plaintiff  is  entitled  to  have  his  warrant  paid  in  the  same 
kind  of  funds  that  have  been  paid  into  the  treasury  from 
the  collections  of  the  revenue. 

The  most  important  question  remaining  to  be  disposed  of 
by  the  court  is  the  one  relating  to  the  character  of  the  funds 
which  are  now  in  the  hands  of  the  defendant,  as  treasurer, 
or  which  may  hereafter  be  collected  by  him  under  the  laws 
now  in  force,  and  as  the  same  was  in  force  at  the  time  this 
action  was  commenced. 

This  court,  therefore,  may  safely  admit  that  the  plaintiff  is 
correct  in  claiming  that  a  tax  is  not  a  debt,  and  that  the 
laws  of  Idaho  territory  requiring  the  payment  of  taxes  in 
gold,  or  its  equivalent,  are  not  in  conflict  with  the  law  of 
congress  making  greenbacks  a  legal  tender  for  all  debts. 

The  plaintiff's  counsel  admit  that  by  the  laws  of  this  ter- 
ritory now  in  force,  the  collection  of  taxes  in  coin  can  not 
be  enforced,  and  that  the  revenue  of  the  territory  can  only 
be  collected  in  the  legal  currency  of  the  United  States,  at  its 
par  value.  (See  the  laws  of  the  fifth  session,  chap.  1,  sec. 
2.)  This  law  enacted  at  the  last  session  of  the  legislature  of 
the  territory  is  now  and  must  continue  in  force  until  changed 
or  repealed  by  the  power  that  enacted  it. 

The  counsel  for  the  plaintiff  further  admits  that  at  the 
August  term  of  this  court,  in  1867,  it  was  decided  by  the 
highest  legal  tribunal  in  this  territory,  that  the  laws  requir- 
ing the  payment  of  taxes  in  coin,  or  its  equivalent,  are  in 
conflict  with  the  law  of  congress  making  greenbacks  a  legal 
tender  for  all  debts,  and  therefore  void.  See  the  opinion 
of  Justice  Cummins,  delivered  at  the  January  term  of  this 
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court  in  1868,  in  the  case  of  Haaa  v.  Lainkin,  as  evidence  of 
the  fact  admitted  as  above. 

This  court  is  of  the  opinion  that  from  the  time  of  making 
the  decision  in  the  case  of  Haas  v.  LaniJcin,  it  so  far  became 
the  law  of  this  territory  that  the  defendant,  as  treasurer, 
was  bound  by  it.  It  was  not  then  and  has  not  since  that 
time  been  in  his  power  to  disregard  it,  no  matter  how  er- 
roneous that  decision  may  have  been ;  it  was  made  in  a  case 
properly  before  the  court,  of  which  it  had  ample  and  com- 
plete jurisdiction. 

If  a  majority  of  the  judges  concurred,  as  it  appears  they 
did,  even  if  one  of  their  number  dissented,  the  decision  of 
the  court,  from  the  time  it  was  declared,  became  the  law  of 
that  case  and  of  that  question,  and  must  remain  the  law  of 
the  territory  until  overruled  by  this  court,  or  reversed  by 
some  proper  appellate  tribunal,  or  until  it  is  superseded  by 
proper  legislation.  The  case  of  Lane  County  v.  Oregon  has 
been  so  recently  decided,  that  it  in  no  way  affected  the 
former  decision  of  this  court,  or  the  defendant  as  treasurer 
prior  to  the  passage  of  the  law  now  in  force  relating  to  the 
collection  of  taxes,  which  law  is  now  at  least  in  harmony 
with  the  law  of  congress. 

As  a  part  of  the  stipulation  signed  by  both  parties  in  per- 
son, and  by  their  attorneys,  as  submitted  to  the  court,  it  is 
agreed  "  that  the  territorial  portion  of  the  revenue  now 
(i.  e.,  on  the  second  day  of  November,  1868),  in  the  terri- 
torial treasury,  and  apportioned  to  the  various  funds  as  by 
law  directed,  was  collected  in  United  States  legal-tender 
treasury  notes,  at  their  par  value,  by  reason  of  a  decision 
of  the  supreme  court  of  Idaho  territory,  rendered  in  said 
court  at  the  August  term  thereof  in  1867,  and  delivered  on 
the  twenty-first  day  of  January,  in  1868,  wherein  said  law 
was  decided  to  be  in  conflict  with  the  law  of  congress  of 
February  25, 1862,  and  therefore  unconstitutional  and  void." 
If  the  plaintiff  ever  had  a  cause  of  action  against  the  de- 
fendant, the  foregoing  agreement  and  stipulation  put  an 
end  to  the  validity  of  such  a  claim. 

The  parties  in  this  case  are  before  this  court  upon  a  state- 
ment of  facts  agreed  to  by  them,  wherein  they  stipulate  and 
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agree  that  **  the  territorial  portion  of  the  revenue  now  in  the 
territorial  treasury,  and  apportioned  to  the  various  funds  as 
by  law  directed,  was  ooUeoted  in  United  States  legal-tender 
treasury  notes  at  their  par  value,  by  reason  of  a  decision  of 
the  supreme  court  of  Idaho  territory.  That  being  the  case, 
and  that  decision  of  the  court  being  the  declared  law  of  the 
land,  then  and  since,  this  court  is  of  the  opinion  that  the 
action  of  the  defendant  in  this  matter  has  been  proper.  By 
law  the  defendant  has  no  alternative;  he  must  pay  over  to 
the  officer,  person,  or  persons,  entitled  by  the  laws  of  this 
territory  to  receive  the  same,  such  funds  as  he  receives  in 
collecting  the  territorial  revenue.  (Section  1,  chapter  20,  of 
the  laws  of  the  third  session — an  act  to  provide  for  the  better 
protection  and  disbursement  of  public  moneys. )  According 
to  section  four  of  the  same  act,  if  the  defendant  should,  as 
territorial  treasurer,  attempt  to  comply  with  the  demand  of 
the  plaintiff  and  pay  his  warrant.  No.  52,  in  coin  or  its  equiv- 
alent, he,  having  collected  the  territorial  revenue  in  currency 
at  its  par  value,  as  stated  in  the  stipulation  aforesaid,  would 
be  deemed  guilty  of  felony,  and  upon  conviction  thereof  in 
a  court  of  competent  jurisdiction,  he  must  be  punished  by 
imprisonment  in  the  territorial  prison  for  a  period  of  not 
less  than  one  year  nor  more  than  five  years,  or  by  fine  not 
less  than  five  hundred  dollars  nor  more  than  ten  thousand." 

It  is  the  opinion  of  this  court  that  the  defendant  may 
properly  discharge  warrant  No.  52,  and  all  others  presented 
to  him  for  payment,  in  the  legal-tender  notes  which  he  has 
received,  as  such  treasurer,  in  collecting  the  territorial  reve- 
nue at  their  par  value.  This  we  think  is  strictly  in  harmony 
with  the  further  stipulation  of  the  parties,  ''that  the  plaint- 
iff is  entitled  to  receive  from  the  defendant,  as  such  treasurer, 
payment  of  said  warrant  out  of  such  moneys  and  funds  as 
the  court  may  decide  are  only  receivable  for  taxes  and  de- 
mands on  the  territory  under  the  revenue  laws,"  etc. 

Believing  that  the  defendant  has  complied  with  the  law, 
the  court  is  of  the  opinion  that  the  plaintiff  has  failed  to  es- 
tablish a  cause  of  action  against  him,  and  for  the  reasons 
aforesaid,  it  is  the  order  and  direction  of  the  court  that  the 
action  be  and  the  same  is  hereby  dismissed  at  the  cost  of  the 
plaintiff. 
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H.  E.  Prickett  and  E,  J,  Curtis,  for  the  respondent. 

Opinion  by  Lewis,  J.,  Nogole,  C.  J.,  concurring. 

This  is  an  action  brought  by  the  plaintiff,  who  claims  to 
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be  the  owner  in  fee  of  oertain  real  estate  in  Boise  City,  to 
recover  the  same.  The  case  was  tried  by  the  court  below 
without  the  intervention  of  a  jury,  and  judgment  was  ren- 
dered against  the  plaintiff  for  costs.  Plaintiff  appeals.  On 
the  trial  the  plaintiff  offered  in  evidence  a  deed  from  the 
tax  collector  of  Ada  county,  of  date  July  2,  1867,  reciting, 
among  others,  the  following  facts:  That  the  owners  of  the 
following  described  lots,  piece  and  parcel  of  lots,  failed  and 
neglected  to  pay  the  taxes  thereon  for  18C6;  that  notice  was 
duly  published  that  he  would,  on  the  seventeenth  of  De- 
cember, 1866,  at  the  court-house  door,  in  Boise  City,  sell 
said  lands  and  real  estate;  that  the  sale  was  adjourned  from 
day  to  day,  and  on  the  twenty-ninth  of  December,  1866,  he 
did  sell  the  following  described  piece  or  parcel  of  land  to  the 
plaintiff  for  the  sum  of  eighteen  dollars  and  five  cents,  to 
wit:  LotsNos.  two  (2)  and  three  (3)  in  block  thirty-three 
(33)  in  Boise  City.    That  no  redemption  has  been  made. 

The  defendant  sets  up  in  his  answer  that  one  John  Mc- 
Lellan  is  the  owner  as  against  all  persons  save  the  United 
States,  and  that  defendant  occupies  premises  as  the  lessee 
of  McLellan.  The  defense  offered  in  evidence  page  35  of 
the  assessment  roll  of  Ada  county  for  1866,  on  which  page, 
in  the  column  and  under  the  heading  ''Description  of  Beal 
Property,"  is  assessed:  "  One  house  and  fence  on  lots  num- 
bers two  (2)  and  three  (3),  in  block  thirty-three  (33),  in 
Boise  City,  and  in  the  following  column  under  the  heading 
''Cash  Value, '^ the  figures  600.  The  defense  also  proved 
that  the  lots  in  controversy  were  on  the  lands  of  the  United 
States. 

The  plaintiff  assigns  for  errors  of  law,  the  admissions  as 
testimony  in  the  case,  page  35  of  the  assessment  roll,  and 
the  conclusions  of  law  derived  by  the  court  from  the  find- 
ings of  facts. 

The  court  found  the  following  as  the  facts  in  the  case: 

1.  That  the  plaintiff  claims  title  and  the  right  to  the  pos- 
session of  the  premises  mentioned  in  the  complaint  by 
virtue  of  a  tax  deed  from  the  tax  collector  of  Ada  county,  of 
date  July  2,  1867,  which  said  deed  purports  to  be  based 
upon  a  sale  of  said  premises  and  real  estate  for  delinquent 
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taxes  alleged  to  have  been  assessed  against  the  property  for 
the  year  1866. 

2.  That  the  property  mentioned  and  described  in  said 
deed  was  not  assessed  in  the  year  1866,  bat  that  the  assess- 
ment relied  on  to  sapport  the  deed  was  made  upon  the 
house  and  fence  upon  said  real  estate,  and  not  the  real 
estate  itself. 

3.  That  such  assessment  does  not  place  auy  value  in  dol- 
lars and  cents,  or  otherwise,  upon  said  property. 

As  conclusions  of  law  the  court  finds:  1.  That  the  assess- 
ment is  void.  2.  That  the  tax  collector  had  no  right  to  sell 
said  property.  3.  That  plaintiff  acquired  no  title  or  right 
of  possession  of  the  premises,  and  that  he  is  not  entitled  to 
take  anything  by  his  suit,  but  that  defendant  is  entitled  to 
judgment  for  costs. 

There  is  also  an  additional  fact  shown  to  the  court  on 
the  trial,  to  wit:  that  the  land  mentioned  in  the  tax  deed  is 
the  property  of  the  United  States. 

It  is  claimed  by  the  plaintiff  that  the  court  erred  in  the 
admission  of  the  assessment  roll  of  1866  in  evidence,  for 
the  reason  that,  under  the  provisions  of  the  revenue  law, 
second  session,  section  42,  "  any  deed  derived  from  a  sale 
of  real  estate,  under  the  provisions  of  this  act,  shall  be 
conclusive  evidence  of  title — except  as  against  actual 
frauds,  or  prepayment  of  the  taxes  upon  which  such  sale 
was  made.'*  Section  4  of  the  statute  provides  that  ''all 
lands,  belonging  to  the  United  States,  shall  be  exempt 
from  taxation."  By  section  3,  every  tax  levied  under  the 
provisions  of  the  act  is  made  a  lien  against  the  property 
assessed.  By  section  31  the  tax  collector  is  required,  on 
the  second  Monday  in  November  each  year,  to  enter  on  the 
duplicate  assessment  roll  a  statement  that  he  has  made  a 
levy  upon  all  the  property  therein  assessed,  the  taxes  upon 
ivhich  have  not  been  paid;  and  he  shall  also  proceed  to 
make  out  and  file  with  the  auditor  a  list  of  all  persons  and 
property  then  owing  taxes,  said  list  to  be  known  as  the 
delinquent  list.  By  section  34  the  tax  collector  is  on  the 
third  Monday  in  November  required  to  post  notices  stating 
that,  at  the  expiration  of  twenty-one  days,  he  will  proceed 
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to  sell  the  property  belonging  to  the  delinquent  taxpayers, 
for  the  payment  of  the  taxes  due  thereon.  And  it  is  made 
his  duty  to  keep  such  delinquent  tax  list  open  for  public 
inspection  during  office  hours.  By  section  40  said  delin- 
quent list,  a  copy  thereof,  certified,  shall  be  p^ma  facie 
evidence  in  any  court  to  prove  the  assessment,  the  property 
assessed,  the  delinquency,  the  amount  of  taxes  due  and  un- 
paid, and  that  all  the  forms  of  law  relative  to  the  assess- 
ment and  levy  of  the  taxes  have  been  complied  with. 

We  do  not  think  that  under  the  provisions  of  this  statute 
the  defendant  is  precluded  from  showing,  either  that  the 
lands  were  exempt  from  taxation,  or  that  in  fact  the  lands 
had  not  been  assessed  for  the  year  1866,  for  the  taxes  of 
which  they  have  been  sold.  In  order  that  lands  may  be 
sold  for  taxes,  they  must  be  subject  to  taxation  and  duly 
assessed.  Of  this  there  can  be  no  doubt.  Section  6  of 
the  organic  act  provides  that  no  tax  shall  be  imposed  on 
the  lauds  of  the  United  States;  the  statute  exempts  the  lands 
of  the  United  States  from  taxation.  It  can  not  be  intended 
that  the  legislature  sought  to  prevent  this  fact  from  being 
shown:  hence  we  conclude  that,  it  being  shown  that  the 
lands  described  in  the  deed  were  lands  of  the  United  States, 
the  sale  was  a  mere  nullity. 

Again :  In  Blackwell  on  Tax  Titles,  page  106,  the  rule  as 
to  the  assessment  of  property  is  thus  stated:  ''A  listing  and 
valuation  of  the  lands  is  a  prerequisite  which  can  not,  under 
any  circumstances,  be  dispensed  with.  It  is  the  basis  upon 
which  all  the  subsequent  proceedings  rest.*' 

It  is  upon  this  rule  that  our  statute  is  based,  for  by  the 
provisions  of  the  act  above  referred  to  there  can  be  no  lien 
for  taxes  on  the  land,  except  the  land  be  assessed.  There 
can  be  no  levy  upon  the  lands,  unless  they  be  described  in 
the  assessment  roll.  The  delinquent  list  is  taken  from  the 
assessment  roll,  and  no  property  can  be  sold  except  it  be 
found  in  the  delinquent  list:  hence  the  basis  of  the  whole 
proceedings  is  the  assessment  roll.  The  delinquent  list  is 
prima  facie  evidence  that  all  these  things  have  been  done, 
but  the  owner  is  not,  and  can  not  be,  precluded  from  show- 
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ing  that  in  fact  his  lands  were  not  assessed  or  taxed,  and 
hence  nothing  being  due  thereon,  the  sale  is  void. 

The  reason  of  the  law  requiring  an  assessment  roll  with 
a  description  of  the  lands  of  each  person  thereon  is,  that 
the  owner  may  examine  the  roll  in  the  proper  office  and 
know  whether  his  property  be  taxed,  that  he  may  pay  it, 
and  prevent  a  delinquency.  And  we  think,  for  the  same 
reason,  the  law  requires  that  this  list  be  kept  open  for  in- 
spection, to  wit,  that  the  owner  may  examine  the  delin- 
quent list,  and  if  his  property  be  thereon  found  described, 
he  may  pay  the  tax  and  prevent  the  sale.  And  in  no  case 
can  lands  be  sold  for  taxes,  unless  they  be  assessed,  and 
they  must  be  sold  by  the  same  description  as  that  given  in 
the  roll  and  delinquent  list.  The  "house  and  fence"  upon 
the  lots  in  question  being  only  assessed,  and  not  the  lots, 
the  sale  was  void;  and  the  plaintiff  took  nothing  by  his  deed. 
We  may  state  that  the  assessment  of  the  ''  house  and  fence," 
being  improvements  upon  the  lots,  is  not,  in  our  opinion, 
void.  It  is  well  settled  that  improvements  upon  public 
lands,  as  also  the  claim  to  or  the  possessory  right  thereto, 
is  taxable. 

The  judgment  of  the  district  court  is  affirmed. 


THE  PEOPLE,  Kespondents,  v.  AH  CHOT,  Appellant. 

Crihixal  Law — Indictment. — An  indictment  for  murder  is  sufficient  if  it 
charges  the  killing  to  have  been  done  with  malice  aforethought;  this  is 
defined  by  lexicographers  as  meaning  premeditated,  and  premeditated 
and  deliberate  are  synonymous  terms. 

Flight — Evidence. — Evidence  of  flight  by  a  person  accused  of  crime  is  ad- 
missible for  the  purpose  of  showing  who  did  the  act,  not  for  the  purpose 
of  determining  the  degree  of  the  offense. 

Appeal  from  the  third  judicial  district,  Owyhee  county. 

Rosborough  &  Preston^  for  the  appellant. 

L.  P.  Highee  and  Frank  Oanahl,  for  the  respondents. 

NoGGLE,  C.  J.,  delivered  the  opinion,  Kelly  and  Lewis, 
JJ.,  concurring. 
This  is  an  appeal  brought  by  the  defendant  to  reverse  the 


318  People  v.  Ah  Choy.       [Sup.  Ct. 

Opinion  of  the  Court — ^Koggle,  C.  J. 

judgment  of  the  Owyhee  district  court  rendered  at  the  last 
Jnna  term  of  said  court.  Upon  the  argument  of  this  case 
in  the  supreme  court  two  causes  of  error  are  assigned  by 
the  defendant  upon  which  he  relies  to  reverse  the  judgment: 

1.  He  claims  that  the  indictment  is  defective  because  it 
does  not  allege  the  killing  to  be  ''  deliberate  and  premedit- 
ated/* in  the  words  of  section  17  of  the  statutes  of  crimes 
and  punishments  on  page  438  of  the  laws  of  the  first  ses- 
sion of  the  legislature  of  Idaho  territory;  and,  2.  Because 
the  district  court  erred  in  excluding  the  evidence  offered  by 
the  defendant  to  explain  his  motive  in  flying  from  the  place 
of  the  homicide,  and  for  the  purpose  of  rebutting  the  pre- 
sumption arising  from  flight.  There  is  also  a  third  point 
made  in  the  defendant's  brief,  viz. :  because  the  evidence 
submitted  to  the  jury  did  not  warrant  a  conviction  of  mur- 
der in  the  first  degree.  This  last  point,  however,  was  aban- 
doned on  the  argument,  leaving  only  the  two  first  to  be  con- 
sidered by  this  court. 

Is  the  indictment  defective,  as  claimed  by  defendant's 
counsel,  or  is  the  first  error,  as  above  stated,  well  assigned? 
Or  did  the  district  judge  properly  direct  the  jury,  that  the 
indictment  in  this  case  sufficiently  charged  the  crime  of 
murder  in  the  first  degree  ? 

The  statutes  of  this  territory,  sections  233  and  234  of  the 
Criminal  Practice  Act,  on  page  266  of  the  laws  of  the  first 
session,  and  section  242,  on  page  267,  very  positively  state 
what  an  indictment  shall  contain,  and  in  obedience  to  these 
statute  laws,  the  court  can  not  require  the  prosecution  to  go 
further. 

According  to  the  statutes  referred  to,  ^'the  indictment 
shall  be  sufficient  if  it  can  be  understood  therefrom :  1. 
That  it  is  entitled  in  a  court  having  authority  to  receive 
it,  though  the  name  of  the  court  be  not  accurately  set  forth. 

2.  That  it  must  be  found  by  a  grand  jury  of  the  county  in 
which  the  court  was  held.  3.  That  the  defendant  is  named, 
or  if  his  name  can  not  be  discovered,  that  he  be  described 
by  a  fictitious  name,  with  a  statement  that  he  has  refused  to 
disclose  his  real  name.  4.  That  the  offense  was  committed  at 
some  place  within  the  jurisdiction  of  the  court.     5.  That 
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the  offense  was  committed  at  some  time  prior  to  the  time  of 
finding  the  indictment.  6.  That  the  act  or  omission  charged 
as  the  offense  is  clearly  and  distinctly  set  forth  in  ordinary 
and  concise  langaage,  without  repetition,  and  in  such  a  man- 
ner as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended.  7.  That  the  act  or  omission  charged  as 
the  offense  is  stated  with  such  a  degree  of  certainty  as  to 
enable  the  court  to  pronounce  judgment  upon  a  conviction, 
according  to  the  right  of  the  case.*' 

The  laws  of  this  territory  are  conceded  to  be  copies  from 
the  laws  in  force  in  California;  that  being  so,  the  supreme 
court  of  Idaho  may  very  properly,  in  construing  its  laws, 
follow  the  decisions  of  the  supreme  court  in  California.  In 
the  case  of  Ihe  People  v.  Edward  Lloyd^  9  Cal.  54,  it  is 
held  that  ''  it  is  not  necessary  in  an  indictment  for  murder 
to  state  the  degree  of  the  offense.  Under  our  statute, 
the  essential  averments  of  an  indictment  should  be  the 
same  as  at  common  law.''  In  the  same  book,  page  583,  in 
the  case  of  The  People  v.  Dolan,  the  court  say:  "  The  third 
objection  is  founded  on  the  absence  of  the  word  '  deliber- 
ate,' which  the  applicant  contends  is  necessary  to  constitute 
the  crime  of  murder  in  the  first  degree.  The  indictment 
charges  the  act  to  have  been  done  with  malice  afore- 
thought." 

Aforethought,  as  defined  by  Webster,  means  premed- 
itated; premeditated  and  deliberate  are  synonymous.  The 
definition  given  of  murder  in  the  statute  is  ''  the  unlawful 
killing  of  a  human  being  with  malice  aforethought,  ex- 
pressed or  implied."  This  definition  includes  both  degrees 
of  murder,  and  it  is  sufficient  if  the  indictment  charges  the 
offense  in  the  language  of  the  statute  defining  it.  {The  Peo^^ 
pie  V.  Parsom,  6  Cal.  487;  Ihe  People  v.  Murray,  10  Id. 
309-313;  The  People  v.  Tbarra,  17  Id.  166.)  From  these 
authorities,  it  is  the  opinion  of  this  court  that  under  the 
laws  of  this  territory  "the  unlawful  killing  of  a  human 
being  with  malice  aforethought  is  murder  in  the  first  de- 
gree," and  that  it  is  not  error  in  the  district  court  to  permit 
the  prosecution  to  prove  a  deliberate  and  premeditated 
killing  when  the  defendant  is  charged  with  the  ''unlawful 
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killing  of  a  human  being  with  malice  aforethought/'  which 
is  defined  by  lexicographers  to  mean  premeditated,  or  pre- 
meditate and  deliberate. 

The  second  and  last  point  will  now  be  considered,  which 
is:  ''That  the  district  court  erred  in  excluding  the  evidence 
offered  by  the  defendant  to  explain  his  motive  in  flying  from 
the  place  of  the  homicide,  and  for  the  purpose  of  rebutting 
the  presumption  arising  from  flight." 

In  the  examination  of  this  case,  we  do  not  find  that  the 
question  of  guilt  was  in  the  least  dependent  upon  evidence 
of  flight,  or  that  such  evidence  was  given  upon  the  trial  to 
influence  the  jury  to  find  the  defendant  guilty  of  the  crime 
with  which  he  stands  charged.  Such  proof  in  a  case  like 
this,  when  the  fact  that  the  defendant  struck  the  fatal  blow 
is  clear,  indisputable,  and  undisputed,  is  useless.  Evidence 
of  flight  by  the  defendant,  who  admits  that  he  took  the  life  of 
the  deceased,  can  not  be  resorted  to  for  the  purpose  of  fix- 
ing the  crime  or  the  grade  of  the  crime;  such  evidence 
may  very  properly  be  resorted  to  for  the  purpose  of  deter- 
mining who  did  the  act;  but  when  the  evidence  of  striking 
the  blow  is  positive,  admitted  by  the  defendant  and  his 
counsel,  evidence  that  he  immediately  ran  from  the  place 
where  he  had  taken  the  life  of  the  deceased  certainly  could 
have  no  effect  in  the  minds  of  the  jury  in  determining  the 
grade  of  the  offense.  Such  evidence  is  only  useful  to  un- 
fold secrecy  and  point  to  the  one  who  did  the  act. 

In  the  case  of  Bex  v.  Burdett,  4  Barn.  &  Aid.  95,  the 
chief  justice  s|iid:  ''If  no  fact  could  be  ascertained  by  in- 
ference in  a  court  of  law,  very  few  offenders  could  be 
brought  to  punishment.  In  a  great  portion  of  trials,  as 
they  occur  in  practice,  no  direct  proof  that  the  party  ac- 
cused actually  committed  the  crime  can  be  given;  the  man 
who  is  charged  with  theft  is  rarely  seen  to  break  the  house 
or  take  the  goods;  and  in  cases  of  murder,  it  rarely  hap- 
pens that  the  eye  of  any  witness  sees  the  fatal  blow  struck, 
or  the  poisonous  ingredients  poured  into  the  cup.*' 

On  the  same  subject  Mr.  Justice  Betts  says:  "Until  it 
pleases  Providence  to  give  us  means  beyond  those  our  pres- 
ent faculties  afford  of  knowing  things  done  in  secret,  we 
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must  act  on  presnmptiye  proof,  or  leave  the  worst  crimes 
unpunished.^' 

This  same  doctrine  is  recognized  as  sonnd  by  American 
jurists  and  authors.  (Burrill  on  Circumstantial  Evidence, 
117,  124-126,  474r-478;  also  chapter  22  of  Burrill  on  Oir- 
oumstantial  Evidence,  treating  of  the  conduct,  demeanor, 
and  language  after  the  commission  of  a  crime.)  When  an 
offense  has  been  committed  and  the  offender  is  unknown, 
such  evidence  may  point  to  the  guilty  party,  but  no  further. 

There  is  nothing  in  the  record  in  the  case  before  the 
court  that  shows  that  circumstantial  evidence  was  even  re- 
sorted to  for  the  purpose  of  pointing  out  the  defendant  as 
having  committed  the  act,  and  nothing  to  show  that  such 
evidence  was  resorted  to  for  any  purpose  whatever.  Coun- 
sel for  the  defendant  admitted,  upon  the  argument  of  this 
case  (and  the  record  shows  the  entire  correctness  of  such 
admission),  that  the  facts  necessary  to  support  the  verdict 
were  sustained  by  direct  proof.  The  record  also  shows 
that  after  the  district  court  ruled  out  the  evidence  offered 
by  the  defendant,  the  court  did  offer  to  permit  the  defend- 
ants to  prove,  that  at  the  time  the  said  defendants  were  so 
fleeing  they  were  pursued  by  a  mob,  and  not  to  escape  from 
being  arrested.  This  proof,  it  seems,  the  defendants  did 
not  attempt  to  make. 

From  the  record  in  this  case  we  are  unable  to  find  in  the 
conviction  of  the  defendant  any  error  on  the  part  of  the 
district  court;  we  are  also  of  the  opinion  that  a  further  trial 
of  this  cause  could  not  properly  release  the  defendant  from 
the  legal  consequences  of  the  crime  charged  against  him. 

The  judgment  of  the  district  court  must,  therefore,  be 
affirmed,  with  directions  to  that  court  to  fix  a  proper  day 
for  the  execution  of  the  defendant.  Ah  Choy,  and  that  the 
said  court  cause  the  sentence  heretofore  pronounced  in  this 
case  to  be  executed. 

Judgment  affirmed. 

21 


822  People  v.  Fbebman.       [Sup.  Ot. 

OpmioQ  of  the  Court — ^Lbwib,  J. 

THE   PEOPLE,  Besponbents,  v.  JAMES   FREEMAN, 

Appellant. 

Criminal  Law—Drscriftion  ot  Pbopertt — Indictment. — ^The  common 
and  ordinary  acceptation  of  property  is  to  govern  in  its  description;  the 
description  must  be  such  as  will  enable  a  jury  to  say  whether  the  chattel 
proved  to  have  been  stolen  is  the  same  as  that  charged  in  the  indictment. 

Specimens  Dbpined. — "Specimens  of  gold  and  silver  ores,"  in  common  and 
ordinary  acceptation,  means  pieces  and  samples  of  such  ores  severed  from 
the  ledges. 

Indictment. — An  indictment  char^g  the  property  stolen  as  *'  a  quantity  of 
specimens  of  gold  and  silver  ores  of  one  hundred  and  fifty  pounds  in 
weight,**  is  sufficient. 

Appeal  from  the  district  conrt  of  the  third  judicial  dis- 
trict, Owyhee  county. 

Martin  dt  MUlery  for  the  appellant. 

A.  Heed  and  L.  P.  Higbee,  for  the  respondents. 

Opinion  by  Lewis,  J.;  Noggle,  0.  J.,  concurring. 

At  the  June  term,  1869,  of  the  district  court  for  Owyhee 
county,  the  defendant  was  indicted  and  convicted  of  grand 
larceny.  He  interposed  his  demurrer  to  the  indictment, 
which  was  overruled,  and  for  that  reason  moved  in  arrest 
of  judgment,  which  was  also  overruled.  The  only  question 
presented  to  this  court  is  the  sufficiency  of  the  indictment. 
The  defendant  insists  that  the  indictment  is  not  sufficient, 
for  several  causes,  but  two  of  which  are  urged  here,  and 
which  we  will  proceed  to  notice.  It  is  claimed  that  the 
indictment  is  insufficient  for  want  of  a  sufficient  description 
of  the  property  stolen ;  that  the  facts  stated  do  not  constitute 
a  criminal  offense  under  the  laws  of  Idaho. 

The  indictment  charges,  ''that  the  said  James  Freeman, 
on  the  fifteenth  day  of  June,  A.  d.  1869,  at  the  county  of 
Owyhee,  in  the  territory  of  Idaho,  a  quantity  of  specimens 
of  gold  and  silver  ores,  of  one  hundred  and  fifty  pounds  in 
weight,  of  the  value  of  five  hundred  dollars,  the  property  of 
George  W.  Grayson,  then  and  there  being  found,  feloni- 
ously did  steal,  take,  and  carry  away,  contrary,"  etc. 

As  to  the  description  of  the  property,  the  rule  is  laid 
down  in  Whart.  Grim.  L.,  sec.  355,  as  follows: 
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''The common  and  ordinary  acceptation  of  property  is  to 
govern  its  description,  and  the  certainty  must  be  to  a  com- 
mon intent;  that  is,  such  as  will  enable  a  jury  to  say  whether 
the  chattel  proved  to  be  stolen  is  the  same  as  that  upon 
which  the  indictment  is  founded."  The  following  descrip- 
tions have  been  held  sufficient:  ''Two  pair  of  boots/' 
"three  head  of  cattle,"  "one  hide,"  "one  ham,"  "a  parcel 
of  oats."  Applying  the  above  rule  of  construction,  we  are 
fully  satisfied  that  the  property  is  sufficiently  described  in 
this  case. 

The  objection  is  strongly  urged,  that  the  facts  charged  do 
not  constitute  a  public  ofifense,  for  the  reason  that  the  property 
described  savors  of  the  realty,  and  hence  is  not  the  subject 
of  larceny.  And  in  support  of  this,  counsel  cite  The  People 
Y.  WiUiamSy  35  Gal.  672.  There  is  no  doubt  but  that  the 
rule  is  correctly  laid  down  in  that  case,  but  there  is  no 
similarity  between  that  case  and  the  one  at  bar.  In  the 
case  of  The  People  v.  Williams  the  offense  is  stated  thus : 
"The  defendant  did  unlawfully  steal,  take,  and  carry  away 
from  the  mining  claim  of  the  mining  company  fifty-two 
pounds  of  gold-bearing  quartz  rock,"  and  as  a  quartz  claim 
is  real  estate,  the  books  very  properly  say  that  there  is  some 
doubt  as  to  whether  the  defendant  severed  the  rock  from 
the  ledge  at  the  time  of  the  theft,  or  whether  the  rock  was 
severed  on  a  previous  occasion;  and  giving  him  the  benefit 
of  the  doubt,  the  indictment  was  held  bad.  The  indictment 
in  the  case  at  bar  charged  the  property  stolen  to  be  "a  quan- 
tity of  specimens  of  gold  and  silver  ores,  of  one  hundred 
and  fifty  pounds  in  weight." 

It  is  not  charged  to  have  been  taken  from  any  ledge  or 
mining  claim,  and  by  no  forced  construction  can  it  be  made 
to  appear  that  the  property  stolen,  as  stated  in  the  indict- 
ment, savors  of  the  realty. 

The  word  specimen  has  a  meaning  well  understood,  par- 
ticularly in  this  mining  country.  When  we  speak  of  spec- 
imens of  quartz,  it  is  as  fully  understood  here  what  is  meant 
as  if  you  should  speak  of  a  horse.  Webster  defines  the 
word  thus:  "A  part  or  small  portion  of  anything;  a  sample; 
a  cabinet  of  minerals  consists  of  specimens." 
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According  to  the  above  definitions,  as  well  as  the  common 
acceptations  of  the  word,  we  have  no  hesitation  in  holding 
that  the  indictment  is  good,  and  that  the  demarrer  and  mo- 
tion in  arrest  were  properly  overruled. 

The  judgment  of  the  district  court  is  affirmed. 


R.  A.  LOCKETT,  Appellant,  v.  L.  B.  LINDSAT  ET  AL., 

Respondents. 

Judgment — Estoppel. — A  judgment  on  demurrer  to  a  bill  in  chancery,  that 
the  bill  is  bad  in  substance,  or  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  can  not  be  pleaded  in  bar  to  a  good  bill  for  the  same 
cause  of  action.    Such  judgment  is,  in  no  sense,  a  judgment  on  the  merits. 

Appeal  from  the  district  court,  second  jadicial  district, 
Ada  county. 

H.  E,  Prickeit,  for  the  appellant. 

Boaborough  &  Preston  and  J.  B.  McBride,  for  the  respond- 
ents. 

Opinion  by  Nogkile,  C.  J.;  Lewis,  J.,  concurring  spe- 
cially.   Kelly,  J.,  also  concurred. 

The  plaintiff  in  this  action  alleges  that  one  B.  A.  Lucy 
was  the  owner  and  in  the  possession  of  lot  number  one,  in 
block  number  ten,  in  Boise  city,  Ada  county,  Idaho  terri- 
tory. That  on  the  twenty-first  day  of  April,  1868,  the  said 
B.  A.  Lucy,  and  Maggie  A.,  his  wife,  for  a  valuable  con- 
sideration, sold  and  conveyed  said  lot  by  deed  to  this 
plaintiff;  that  said  deed  was  duly  acknowledged  and  re- 
corded, etc.,  and  that  the  plaintiff  has  ever  since  been  the 
owner  and  in  the  possession  of  said  premises.  That  on  the 
second  day  of  January,  1869,  the  defendant  B.  H.  Lindsay 
obtained  a  judgment  in  the  district  court  of  Ada  county 
aforesaid,  against  the  said  B.  A.  Lucy,  for  the  sum  of  four 
hundred  and  ninety-seven  dollars  and  ninety-eight  cents. 
That  said  judgment  was  duly  docketed,  etc.,  on  said  sec- 
ond day  of  January,  1869,  and  execution  issued  thereon, 
directed  and  delivered  to  the  sheriff  of  said  Ada  county. 
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That  the  defendant  L.  B.  Lindsay  was  such  sheriff.  That 
by  virtue  of  said  judgment,  and  of  the  execution  issued 
thereon,  the  said  last-named  defendant,  as  sheriff,  levied  on 
the  said  lot  of  land,  the  property  of  the  plaintiff,  as  the  real 
estate  and  property  of  said  B.  A.  Lucy,  and  on  the  thirtieth 
day  of  January,  1869,  the  said  L.  B.  Lindsay,  as  sheriff, 
sold  said  lot  and  premises  at  public  vendue,  etc.,  and  that 
the  same  was  bid  off  by  the  defendant  B.  H.  Lindsay,  for 
the  sum  of  five  hundred  and  forty-six  dollars,  he  being  the 
highest  bidder.  That  the  defendant  L.  B.  Lindsay,  as  such 
sheriff,  gave  to  the  defendant  and  purchaser,  B.  H.  Lind- 
say, aforesaid,  a  certificate  of  sale,  and  a  duplicate  of  the 
same  was  filed  by  the  said  sheriff  with  the  recorder  of  said 
Ada  county,  on  the  thirteenth  day  of  February,  1869. 

The  plaintiff  further  alleges  that  the  defendant  L.  B. 
Lindsay,  as  such  sheriff,  threatens  to  execute  and  deliver  to 
said  defendant  B.  H.  Lindsay,  or  to  his  assigns,  a  deed  and 
conveyance  of  said  premises  at  and  upon  the  expiration  of 
six  months  after  the  date  of  such  sale.  Whereupon  the 
plaintiff  demands  judgment  that  said  sale  and  the  certifi- 
cate of  sale  be  set  aside,  and  that  said  certificate  of  sale  be 
canceled,  and  that  the  defendant  B.  H.  Lindsay  be  barred, 
etc.,  of  all  right,  etc.,  under  said  sale,  and  that  the  defend- 
ant L.  B.  Lindsay,  as  sheriff,  be  perpetually  enjoined  and 
restrained  from  all  further  proceeding  under  said  sale,  etc. 

The  only  issue  presented  to  this  court  for  its  determina- 
tion is  a  plea  in  bar  of  the  right  of  the  plaintiff  to  bring 
this  action.  The  answer  in  bar  to  the  facts  set  up  in  plaint- 
iff's complaint  is  as  follows:  '^That  on  the  twelfth  day 
of  May,  A.  D.  1869,  in  the  above-named  court  and  in  the 
^bove-named  county,  in  an  action  brought  by  the  above- 
named  plaintiff  against  the  above-named  defendants,  and 
for  the  same  cause  of  action  as  that  set  forth  in  said 
complaint  herein,  these  defendants  duly  recovered  a  final 
judgment  against  the  said  plaintiff,  dismissing  his  com- 
plaint, and  for  the  sum  of  thirty  dollars  and  ninety 
cents.  United  States  gold  coin,  as  their  costs  and  disburse- 
ments, which  judgment  was  duly  recovered  and  given 
against  the  said  plaintiff  upon  the  merits  thereof.*' 


326  LOOKETT  v.  LiNDSAT.  [Sup.  Ct. 

Opinion  of  the  Court — ^Noggle,  C.  J. 

The  court  below  held  that  this  plea  was  sufficient,  and  on 
reading  the  record  in  that  case  gave  judgment  for  the  de- 
fendant and  against  the  plaintiff,  dismissing  the  plaintiff's 
complaint  with  costs  againi^t  him. 

In  this  case,  a  motion  for  a  new  trial  having  been  made 
and  overruled,  the  question  is  now' submitted  to  this  court 
for  its  decision.  The  statement  for  a  new  trial  shows  that 
the  plaintiff,  previous  to  the  commencement  of  this  action, 
on  the  eighth  day  of  April,  1869,  filed  his  complaint  in  said 
district  court  of  Ada  county,  setting  forth  certain  facts  con- 
stituting his  cause  of  action,  and  praying  the  same  relief 
asked  for  in  his  said  second  complaint.  To  that  complaint 
a  demurrer  was  filed  setting  forth  as  a  ground  of  demurrer, 
''  that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.*'  Upon  the  joinder  in  demurrer  the 
district  court  sustained  the  demurrrer,  and  the  plaintiff  took 
leave  to  amend;  but  upon  a  failure  to  do  so  within  the  time 
allowed  by  the  court,  on  the  defendants*  motion  the 
plaintiff's  complaint  was  dismissed.  The  defendants  now 
claim  that  the  order  or  judgment  dismissing  the  plaintiff's 
complaint  of  May  12,  1869,  is  a  bar  to  this  action;  to  sus- 
tain this  view  of  the  case  they  cited  the  following  author- 
ities, to  wit:  1  DanielPs  Ch.  Pr.  683,  declaring  that  '*a  de- 
cree or  order  of  the  court  by  which  the  rights  of  the  parties 
have  been  determined  or  another  bill  for  the  same  matter 
dismissed,  may  be  pleaded  to  a  new  bill  for  the  same  mat- 
ter.'* In  support  of  this  doctrine  the  defendants  have  also 
referred  us  to  1  Daniell's  Ch.  Pr.  799;  Holmea  et  al,  v.  Rem-- 
son  et  al,,  7  Johns.  Ch.  286;  Perrine  v.  Dunn,  4  Id.  140; 
Stone  Eq.  PL,  sec.  456,  and  to  several  other  oases. 

The  cases  referred  to  by  defendants  seem  to  establish 
the  principle,  that  the  dismissal  of  a  complaint  upon 
the  merits,  without  the  direction  of  the  court,  shall  be 
without  prejudice,  etc.;  such  an  order  or  judgment  may 
be  pleaded  in  bar  to  a  new  complaint  for  the  same  matter. 

In  this  case  the  plaintiff  and  appellant  claims  and  insists 
that  the  order  or  judgment  of  May  12,  1869,  dismissing  his 
complaint  in  his  action  then  pending,  and  which  order  or 
judgment  is  now  interposed  in  this  case  as  a  bar  to   his 
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right  to  recover  in  this  action,  is  not  an  order  or  judgment 
dismissing  his  said  complaint  upon  the  merits,  for  the  rea- 
sons that  in  that  case  the  district  court  sustained  a  demur- 
rer to  the  complaint,  and  in  doing  so  the  court  decided  that 
the  complaint  was  so  defective  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  because  it  was 
so  defective  the  said  district  court  decided  that  it  was  bad, 
and  sustained  a  general  demurrer  to  the  same,  and  the 
plaintiff  failing  to  amend  his  complaiii^t,  it  was  for  that  rea- 
son dismissed,  and  for  no  other  reason.*  The  appellant  fur- 
ther claims  that  the  complaint  in  the  action  before  the  court 
is  a  good  complaint  for  the  same  cause  of  action  and  be- 
tween the  same  parties;  that  the  decision  of  the  district 
court  in  sustaining  the  demurrer  and  dismissing  the  com- 
plaint on  the  twelfth  of  May,  1869,  was  not  a  decision  upon 
the  merits,  and  is  therefore  no  bar  to  the  action  before  the 
court.  In  support  of  the  plaintiff's  positions,  we  are  re- 
ferred to  the  following  authorities:  Gillman  v.  RiveSy  10  Pet. 
298;  Bobinaon  v.  Hoiuard,  5  Gal.  528;  Dexier  v.  Clarky  35 
Barb.  271;  1  Stark.  194, 199;  2  Pars,  on  Cont.  234;  3  Greenl. 
Ev.,  sec.  35;  Chit.' on  Cont.  786;  1  Greenl.  Ev.,  sec.  628- 
534.  In  Gillman  v.  Bives,  10  Pet.  302,  the  court,  in  effect, 
declares,  that  in  sustaining  the  demurrer  to  the  complaint 
in  the  former  action  and  in  dismissing  the  complaint,  the 
district  court  decided  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  that  the  dis- 
trict court,  upon  the  trial  of  the  cause  before  the  court, 
could  not  properly  review  that  decision  or  look  into  the 
complaint  thus  held  to  be  bad,  for  the  purpose  of  determin- 
ing differently,  in  order  to  hold  the  order  or  judgment  in 
that  case  a  bar  to  the  plaintiff's  right  to  recover  in  the  case 
before  the  court. 

After  carefully  examining  and  considering  the  authorities 
in  this  case  referred  to  by  the  appellant  and  ike  respondent, 
together  with  such  others  as  are  within  our  reach,  this  court 
is  of  the  opinion  that  a  judgment  sustaining  a  demurrer  to 
a  complaint  on  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  is  in  no  just  sense 
a  judgment  upon  the  merits  so  as  to  constitute  an  order  or 
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judgment  dismissing  such  complaint  a  bar  to  a  good  com- 
plaint for  the  same  cause  of  actipn. 

There  is  nothing  in  the  record  offered  in  bar  of  the  plaint- 
iff's right  to  recover,  showing  that  the  court  in  that  case 
made  any  decision  upon  the  merits,  as  stated  in  the  com- 
plaint in  this  case.  There  is  no  doubt  that  a  plea  in  bar 
must  be  ad  idem,  ^*  to  the  same/'  or  '^  to  the  like  intent;"  and 
it  is  no  good  reason  for  holding  that  because  the  plaintiff 
fails  in  a  former  case  upon  a  defective  complaint,  when  he 
has  made  a  new  case  in  which  he  has  a  good  complaint  and 
has  supplied  the  defects  that  were  found  in*  the  case  that 
failed,  still  he  shall  not  be  allowed  to  proceed. 

This  court  is  of  the  opinion  that  the  district  court  erred 
in  holding  that  the  decision  of  that  court  of  May  12, 1869, 
sustaining  the  defendants'  demurrer  and  dismissing  the 
plaintiff's  complaint,  was  a  bar  to  the  action  pending  before 
that  court  at  the  November  term,  1869.  (Gould's  Pleadings, 
4th  ed.,  ch.  9,  sees.  42,  16.) 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  this  cause  is  hereby  remanded  to  said  district  court, 
with  direction  to  proceed  therein  in  accordance  with  this 
opinion. 

Lewis,  J.,  concurring: 

The  question  presented  for  our  decision  in  this  case,  is 
this,  whether  a  judgment,  that  a  bill  in  chancery  is  bad  in 
substance,  can  be  pleaded  in  bar  to  a  good  bill  for  the  same 
cause  of  action.  The  district  court  held  that  the  first  bill 
filed  was  bad,  in  this,  that  the  bill  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Whether  the  bill  was 
good  or  bad,  is  a  question  we  can  not  consider.  The  dis- 
trict court  adjudged  it  bad — which  judgment  is  in  full  force. 
This  court  is  bound  by  that  judgment,  as  no  appeal  has  been 
taken  therefrom- 

I  am  of  opinion  that  the  new  bill  filed  is  good;  and  if  the 
facts  stated  are  true,  the  plaintiff  is  entitled  to  the  relief 
prayed;  and  for  the  purposes  of  this  case,  in  this  court, 
these  points  may  be  conceded.  In  the  case  of  GiUrnan  v. 
Bivea,  10  Pet.  298,  the  very  point  is  decided  as  to  an  action 
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of  law,  to  wit:  that  a  jadgmeut  on  general  demurrer,  that 
the  declaration  is  bad  in  substance,  can  never  be  pleaded 
in  bar  to  a  good  declaration  for  the  same  cause  of  action, 
for  the  reason  that  it  is  in  no  sense  a  judgment  upon  the 
merits.  The  same  doctrine  is  very  strongly  laid  down  in 
Gould's  Pleadings,  chap.  9,  sees.  42-47;  and  see  sec.  45, 
where  the  rule  is  thus  stated:  ''If  the  plaintiff  fails  in  his 
first  action,  from  the  omission  of  an  essential  allegation  in 
his  declaration,  which  allegation  is  supplied  in  the  second, 
the  judgment  is  no  bar  to  the  second,  although  both  actions 
were  brought  to  enforce  the  same  right." 

These  authorities  settle  the  question  as  to  an  action  of 
law:  In  Ferine  v.  Dunn,  4  Johns.  Ch.  140,  the  rule  is  thus 
laid  down:  **A  bill  regularly  dismissed  upon  the  merits, 
without  any  direction  that  it  be  without  prejudice,  may  be 
pleaded  in  bar  of  a  new  bill  for  the  same  matter."  The 
same  point  is  decided  in  Holmes  v.  Bemsen,  7  Johns.  Ch.  286. 
Was  the  bill  in  this  case  dismissed  upon  the  merits  ?  Bou- 
yier  says,  that  a  defense  upon  the  merits  is  one  that  rests 
upon  the  justice  of  the  cause,  and  not  upon  technical  grounds. 

The  supreme  court  of  California,  whose  decisions  are  of 
much  weight  in  this  territory  from  the  fact  that  our  practice 
act  is  almost  an  exact  copy  of  theirs,  lays  down  the  rule 
thus:  ''A  judgment  upon  demurrer  is  not  always  a  bar  to  a 
subsequent  action,  but  only  when  it  determines  the  whole 
merits  of  the  case."  {Bobinson  v.  Howard,  5  Cal.  428.)  I 
can  see  no  reason  for  applying  any  different  rule  as  to  the 
point  in  question  to  a  bill  in  chancery,  than  is  applicable  to 
a  declaration  at  law. 

The  demurrer  in  the  case  at  bar  raised  the  question 
whether  the  complainant  had  made  a  case  upon  the  face  of 
his  bill,  and  the  court  held  he  had  not.  He  now  discloses 
a  good  case  in  his  bill.    He  sets  out  additional  facts. 

The  merits  of  the  case  have  not  been  passed  on  by  the 
court.  I  conclude,  then,  that  the  judgment  of  the  district 
court  on  demurrer  is  not  a  good  plea  in  bar  to  the  bill  in 
the  case  before  us.  Hence,  I  concur  with  this  court  in 
holding  that  the  judgment  of  the  court  below  should  be 
reversed. 
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THE  PEOPLE,  Eespondents,  v.  EDWARD  MAXON  and 
.    CHARLES  STONE,  Appellants. 

Ckiminal  Law  JcBisDicnoN— Justices'  Coubts — LEaisiATiVB  Poweb. — 
The  legislature  haa  no  power,  under  the  organic  act,  to  authorize  a  jus- 
tice of  the  peace  to  try  a  criminal  case  in  which  the  fine  or  penalty  ex- 
ceeds, or  may  exceed,  one  hundred  dollars. 

Idem — District  Coitbts. — In  cases  of  prosecution  for  misdemeanors,  where 
the  fine  or  penalty  does  not  exceed  one  hundred  dollars,  the  district 
courts  and  justices'  courts  have  concurrent  jurisdiction. 

Trespass — Public  Lands. — It  is  no  defense  to  an  action  or  prosecution  for 
trespass  committed  upon  public  land,  that  such  land  is  the  property  of 
the  United  States. 

Appeal  from  the  second  judicial  district,  Ada  county. 

J.  B.  McBride  mid  Joseph  Miller,  for  the  appellants. 
H.  E,  Prickett,  district  attorney,  for  the  respondents. 

Opinion  by  Kelly,  J. ;  Nogole,  0.  J.,  concurring.  Lewis, 
J.,  dissented. 

At  the  November  term  of  the  district  court  for  the  second 
judicial  district,  Ada  county,  the  defendants  were  indicted 
for  malicious  mischief  in  cutting,  tearing  down,  and  de- 
stroying a  certain  gate,  the  property  of  ope  Bobie  &  Bossi. 
To  this  indictment  the  defendants  interposed  their  de- 
murrer to  the  jurisdiction  of  the  court,  on  the  ground  that 
the  offense  charged  in  the  indictment  is  within  the  exclusive 
jurisdiction  of  the  justices  of  the  peace.  The  demurrer 
was  overruled,  and  the  defendants  tried  and  convicted,  and 
a  motion  in  arrest  of  judgment  having  been  overruled,  and 
judgment,  having  been  pronounced,  the  defendants  appeal 
to  this  court  for  its  decision. 

It  is  contended  by  appellants*  counsel  that  the  six  hun- 
dred and  thirty-fifth  section  of  the  civil  practice  act,  de- 
fining the  jurisdiction  of  justices  of  the  peace,  confers 
jurisdiction  over  all  offenses  punishable  by  fine  not  exceed- 
ing five  hundred  dollars  or  imprisonment  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment;  that  sec- 
tion 144  of  the  act  defining  crimes  and  punishments,  under 
which  this  offense  is  charged,  imposes  a  fine  not  exceeding 
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two  hundred  dollars  and  six  months'  imprisonment  in  the 
county  jail,  or  both;  and  for  this  reason  the  offense  charged 
in  the  indictment  is  within  the  exclasiye  jurisdiction  of  a 
justice  of  the  peace,  and  is  not  indictable,  and  can  not  be 
tried  in  the  district  court.  The  appellants'  counsel  admit 
that  the  organic  act  of  our  territory  limits  the  jurisdiction 
of  justices  of  the  peace  to  one  hundred  dollars  in  civil  ac- 
tions; but,  on  the  other  hand,  they  contend  there  is  no  lim- 
itation in  criminal  actions,  except  such  limitations  as  the 
legislature  shall  prescribe. 

That  part  of  section  9  of  the  organic  act,  which  refers 
to  the  jurisdiction  of  the  several  courts  of  the  territory, 
reads  as  follows:  '^The  jurisdiction  of  the  several  courts 
herein  provided  for,  both  appellate  and  original,  and  that 
of  the  probate  courts  and  of  justices  of  the  peace,  shall 
be  limited  by  law;  provided,  that  justices  of  the  peace  shall 
not  have  jurisdiction  of  any  matter  in  controversy  when  the 
title  or  boundaries  of  law  may  be  in  dispute,  or  when  the 
debt  or  sum  claimed  shall  exceed  one  hundred  dollars;  and 
the  supreme  and  said  district  courts,  respectively,  shall  pos- 
sess chancery  as  well  as  common  law  jurisdiction.** 

It  is  so  well  understood  and  so  generally  conceded  that 
the  organic  act  takes  the  place  of,  and  performs  the  office 
of  a  constitution  for  a  territory,  we  shall  not  make  any 
argument  in  support  of  this  question.  Taking  it,  as  ad- 
mitted, that  the  organic  act  is  the  coni^titution  of  our  ter- 
ritory, subject  to  such  alterations  as  congress  may,  from 
time  to  time,  provide,  the  question  addresses  itself  with 
more  force  to  the  judiciary  than  ordinary  legislative  acts; 
and  we  are  to  apply  those  rules  applicable  to  the  construc- 
tion of  constitutional  questions.  Statutes  prescribe  minute 
directions  for  those  affected  by  them,  and  can  and  do  enter 
into  the  details  of  our  daily  transactions.  Constitutions  go 
but  little  beyond  the  enunciation  of  general  principles,  and 
it  would  be  an  absurdity  to  apply  to  a  declaration  of  prin- 
ciples the  same  rules  of  construction  that  are  proper  in  re- 
gard to  an  enactment  of  details. 

In  regard  to  a  statute,  the  general  duty  of  the  judge  is 
that  of  a  subordinate  power  to  ascertain  and  to  obey  the 
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will  of  a  superior.  In  regard  to  a  constitution,  his  func- 
tions are  those  of  a  co-ordinate  authority,  to  ascertain  the 
spirit  of  the  fundamental  law,  and  so  to  carry  it  out  as  tp 
avoid  a  sacrifice  of  those  interests  which  it  is  designed  to 
protect.  No  absolute  rules  can  be  framed  for  the  interpre- 
tation of  constitutions;  nor  can  we  adhere  to  the  written 
letter  of  the  constitution,  because  any  such  system  would 
render  constitutions  practically  intolerable;  and,  on  the 
contrary,  a  loose  and  careless  interpretation  would  be  at- 
tended with  serious  danger. 

With  the  application  of  these  general  principles  we  will 
endeavor  to  consider  what  power  was  conferred  upon  just- 
ices of  the  peace  under  the  constitution  or  organic  act  of 
the  territory,  and  whether  the  acts  of  the  legislature  giving 
jurisdiction  to  the  extent  of  five  hundred  dollars  in  criminal 
cases  are  incompatible  with  said  organic  act. 

It  is  contended  by  counsel  for  appellants,  that  the  proviso 
in  section  9  of  the  organic  act,  restraining  the  jurisdiction 
of  justices  of  the  peace,  has  no  general  significance,  and 
must  be  limited  to  civil  jurisdiction,  because  the  words, 
"debt  or  sum  claimed  shall  not  exceed  one  hundred  dol- 
lars," can  not  refer  to  a  fine  in  criminal  cases;  and  the  pre- 
ceding words  of  the  act,  "  the  jurisdiction  of  the  several 
courts  herein  provided  for,  appellate  and  original,  and  that 
of  the  probate  court,  and  justices  of  the  peace,  shall  be 
limited  by  law,"  authorize  the  legislature  to  fix  the  limit  or 
jurisdiction  of  justices  of  the  peace  in  criminal  cases  with- 
out reference  to  the  provisions  of  the  organic  act;  and  the 
limit  of  five  hundred  dollars,  fixed  by  the  legislature,  or  any 
amount  the  legislature  might  see  proper  to  fix,  can  not  be 
in  conflict  with  the  provisions  of  the  organic  act. 

Judge  McBride^  our  former  Chief  Justice,  in  the  case  of 
Landon  v.  Bartley,  in  the  second  judicial  district,  October 
term,  1865,  reported  in  Cummins'  Supreme  Court  Reports, 
p.  219,  has  made  an  elaborate  argument  upon  the  jurisdic- 
tion of  the  several  courts  of  this  territory,  including  those 
of  justices  of  the  peace,  and  I  think  his  law  is  well  grounded, 
and  ought  to  govern  this  case.  That  case  was  a  question  of 
jurisdiction  of  the  probate  courts,  but  in  the  argument  the 
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jurisdiction  of  justices  of  the  peace  is  so  well  defined  I 
shall  take  the  liberty  to  borrow  the  main  portion  of  his 
argument.  Justice  McBride  says:  ''The  entire  territorial 
organization  is  the  creation  of  congressional  legislation. 
To  say  that  its  creation,  the  territorial  legislature,  can  not 
be  governed,  controlled,  and  limited  by  the  authority  which 
created  it,  is  to  assume  that  the  creature  is  superior  to  the 
creating  power.  It  is  sufficient  to  say  that  Congress  has 
always  assumed  to  govern  the  territories;  and  its  authority 
has  been  frequently  affirmed  by  every  department  of  the 
government;  and  as  it  is  the  source  of  our  entire  system  of 
government  in  the  territories,  it  would  be  pulling  down  the 
very  foundation  beneath  us  to  question  it." 

Speaking  of  probate  powers,  Judge  McBride  says:  "If 
the  legislature  can  confer  probate  jurisdiction  upon  those 
courts,  then  they  may  confer  probate  power  upon  jus- 
tices of  the  peace;  and  if  common  law  and  chancery  juris-^ 
diction  may  be  distributed  among  these  various  courts,  as 
the  argument  insists,  then  we  may  have  a  justice  of  the 
peace  performing  the  functions  of  an  English  chancellor. 
For  while  the  inhibition  of  the  organic  act  declares  that 
justice's  courts  shall  not  have  cognizance  of  cases  involving 
the  title  of  boundaries  of  lands,  nor  of  cases  where  the  sum 
demanded  exceeds  one  hundred  dollars,  this  would  still 
leave  the  most  delicate  and  important  equity  cases,  and  an 
unlimited  criminal  jurisdiction  within  the  limits  of  justice's 
courts.  *  *  *  The  various  courts  provided  in  the  or- 
ganic act  of  this  territory  were  known  to  the  jurisprudence 
of  America  as  distinct  classes  of  courts,  having  each  its 
general  powers  and  duties,  and  were  constituted  with  refer- 
ence to  a  complete  judicial  system  for  the  people  of  the  ter- 
ritories, and  the  jurisdiction  of  each  was  intended  to  be 
confined  and  expressed  in  the  known  meaning  and  legal 
names  of  each." 

When  an  American  lawyer  speaks  of  a  "district  court" 
the  general  jurisdiction  of  that  court  is  at  once  suggested 
to  the  mind.  When  one  speaks  of  a  "probate  court"  its 
office  and  powers  have  a  different  meaning;  and  courts  of 
justices  of  the  peace  the  same.     I  assume,  therefore,  that  by 
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the  organic  act  each  of  the  courts  named  was  invested  with 
peculiar  jurisdiction  pertaining  to  each,  pro  re  ncUa,  and 
while  it  was  made  the  duty  of  the  territorial  legislature  to 
define  by  law  the  bounds  of  that  jurisdiction,  and  while  in 
some  instances,  as  in  the  probate  and  justices'  courts,  they 
might  limit  the  jurisdiction,  it  could  confer  none  on  any  of 
these  courts.  Who  would  contend  that  an  act  empowering 
a  justice  of  the  peace  to  impanel  a  grand  jury,  and  to  try 
and  punish  capital  offenses,  would  be  valid?  I  apprehend 
no  one.  And  yet  if  the  territorial  legislature  can  confer  a 
jurisdiction  upon  the  probate  court  which  is  not  inherent 
in  it,  but  which  turns  it  into  a  court  of  common  law,  it  can 
equally  authorize  a  magistrate  to  try  a  felon,  and  execute 
the  condemned  criminal.  But  we  are  met  by  the  suggestion 
that  the  organic  act  declares  that  the  jurisdiction  of  these 
various  courts  ''shall  be  limited  by  law;"  and  we  are  asked 
if  the  jurisdiction  is  confirmed  by  the  organic  act,  why 
these  provisions  ?  The  answer  is  twofold,  and  I  think  con- 
vincing. Those  who  contend  in  opposition  to  the  views  I 
am  advancing,  assume  that  the  words  ''limited  by  law*' 
mean  the  same  as  prescribed  by  law,  and  here  is  a  fatal 
error.  The  legislature  may  limit  the  jurisdiction  of  these 
courts,  L  6.,  their  substantive  existing  jurisdiction,  but  they 
can  invest  them  with  none.  It  may  contract  their  powers 
by  transferring  those  which  pertain  to  the  higher  courts, 
but  it  can  in  no  case  confer  an  additional  jurisdiction,  and 
this  is  evident  from  the  declaratory  sentence  following  the 
authority  to  limit,  "that  the  supreme  and  district  courts 
shall  have  chancery  and  common  law  jurisdiction;  thus  re- 
taining to  them  the  plenary  power  inherent  in  them,  and 
protecting  them  from  any  emasculation."  But  it  may  be 
asked,  if  the  supreme  and  district  courts  had  the  jurisdic- 
tion claimed  by  them,  and  are  protected  by  the  phrase 
above  quoted  from  any  attempt  of  the  legislature  to  de- 
prive them  of  their  authority,  why  were  they  included  in 
the  sentence  authorizing  the  legislature  to  limit  their  juris- 
diction by  law  ? 

The  words  jurisdiction,  both  appellate  and  original,  "  shall 
be  limited  by  law,"  simply  apply  to  the  regulations  of  the 


Jan.  1870.]      People  v.  Maxon.  335 

Opinion  of  the  Cowct — Kelly,  J. 

appellate  powers  of  these  courts  as  between  themselyes  and 
between  them  and  the  inferior  courts.  The  legislature 
might  limit  the  appellate  powers  of  the  supreme  and  dis- 
trict courts^  and  might  limit  the  original  jurisdiction  of  the 
probate  and  magistrates'  courts. 

Much  stress  was  laid  by  counsel  on  the  argument  that 
when  powers  were  conferred  on  a  court  and  not  made  exclu- 
sive, they  should  be  so  construed.  If  the  argument  was  to 
be  applied  to  courts  of  the  same  or  co-ordinate  character, 
the  claim  would  be  just  and  the  logic  sound. 

If  we  adopt  the  argument  in  theory  and  practice,  it  would 
destroy  all  the  symmetry  of  our  territorial  judicial  system. 
Instead  of  a  judiciary,  each  branch  of  which  has  defined 
powers  and  duties,  such  as  is  intended  by  the  organic  act, 
we  should  have  a  confused  jumble  of  judicial  powers,  dis- 
tributed according  to  the  whims  or  caprice  of  the  legislative 
body  in  a  new  country,  where  system  and  method  are  pro- 
verbially disregarded,  and  temporary  objects  and  ends  con- 
stantly exercise  a  large  control.  By  the  interpretation  for 
which  I  contend,  we  have  given  us  by  the  organic  act  a 
judicial  system  not  inferior  to  any  within  the  Union; 
whereas,  if  the  opposite  construction  is  adopted,  we  should 
have  no  such  thing  as  system,  but  the  whole  mass  of  judi- 
cial powers  would  be  confusedly  thrown  into  the  various 
courts  according  to  the  supposed  necessities  of  the  time 
and  in  utter  violation  of  every  rational  theory  of  law.  It 
would  seem  to  me  that  this  argument  is  sufficiently  appli- 
cable and  ought  to  conclude  the  defendants  in  this  case. 
The  errors  which  judges  are  most  likely  to  fall  into  in  the 
interpretations  of  constitutional  questions  is  in  confound- 
ing constitutions  with  statutory  enactments.  The  former 
deals  in  generalities  and  the  latter  in  details.  "A  constitu- 
tion does  not  and  can  not,  from  its  nature,  depend  in  any 
great  degree  upon  mere  verbal  criticism  or  upon  the  import  of 
single  words.*'  ''The  maxims  which  have  fouud  their  way 
not  only  into  judicial  discussions  but  into  the  business  of 
common  life,  as  founded  in  common  sense  and  common  con- 
yenience,  are  applicable  to  the  construction  of  constitu- 
tions." 
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By  applying  these  rales  to  the  language  of  the  ninth  sec- 
tion of  the  organic  act,  we  shall  not  be  at  a  loss  in  deter- 
mining what  powers  were  conferred  upon  justices  of  the 
peace.  The  jurisdiction  was  the  mischief,  and  the  organic 
act  intended  to  fix  the  powers  or  bounds  of  jurisdiction. 
The  only  question  then  is,  does  the  language  of  the  organic 
act  limit  the  jurisdiction  in  general  terms,  and  was  the 
jurisdiction  the  object  of  the  act?  for  no  construction  in  the 
interpretation  of  a  constitutional  power  is  to  be  allowed 
which  plainly  defeats  or  impairs  its  avowed  objects.  It  is 
admitted  by  all  that  this  provision  of  the  act  limits  the  ju- 
risdiction of  justices  of  the  peace  in  civil  cases,  beyond  the 
bounds  of  which  the  legislature  can  not  go,  but  defendant's 
counsel  contend  the  phraseology  of  the  language  upon  a 
strict  construction  is  applicable  only  to  civil  jurisdiction, 
and  for  that  reason  the  criminal  jurisdiction  is  in  the  dis- 
cretion of  the  legislature.  This  is  admitting  a  doubt  in  re- 
gard to  a  question  upon  which  the  legislature  has  acted.  It 
is  a  well-settled  principle  of  jurisprudence,  that  when  there 
is  a  doubt  of  the  constitutionality  of  any  proposed  legisla- 
tive enactment,  it  should  in  any  case  be  sufficient  reason  for 
refusing  to  legislate  upon  it,  and  if  legislatures  do  not  act 
upon  this  principle,  the  reasons  upon  which  are  based  the 
judicial  decisions  sustaining  legislation,  will,  in  very  many 
cases,  cease  to  be  in  force. 

In  the  case  of  Armstrong  v.  Paul  et  aL,  1  Nev.,  where  the 
question  of  jurisdiction  of  justices  of  the  peace  arose  upon 
a  question  of  tort,  and  the  justice  had  rendered  judgment 
for  over  four  thousand  dollars.  Judge  Bronson  says:  "  From 
the  language  of  the  act "  (meaning  the  organic  act  of  the 
territory)  **  there  is  no  escape."  The  justice  shall  not  have 
jurisdiction  '*  when  the  debt  or  sum  claimed  shall  exceed 
one  hundred  dollars."  Can  language  be  more  explicit? 
There  is  no  exception;  it  embraces  all  cases  cognizable  in 
justices'  courts,  whether  they  arise  from  contract  or  in  tort. 
And  upon  reflection  I  am  unable  to  see  any  good  reason  for 
the  distinction  claimed  by  counsel.  Actions  in  tort  are  gen- 
erally "  more  complex  and  difficult  to  dispose  of  than  actions 
growing  out  of  such  contracts  as  usually  come  before  a  jus- 
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tice  of  tlie  peace.  And  when  the  law  limits  the  jurisdic- 
tion in  the  more  simple  action  to  a  certain  fixed  amount,  it 
would  reasonably  follow  a/orttoH  that  the  law  would  equally 
limit  it  in  the  more  complicated  case.'* 

It  must  be  borne  in  mind,  that  there  is  a  broad  distinc- 
tion between  the  power  of  the  territorial  government  and 
that  of  the  states.  The  former  has  no  inherent  power;  it 
is  simply  one  of  delegated  powers.  In  ascertaining  the 
powers  of  the  territorial  legislature,  we  examine  to  see  what 
powers  are  expressly  granted*  or  are  necessarily  implied  for 
their  exercise.  The  legislatures  of  the  states  only  examine 
to  see  what  powers  are  denied  by  the  federal  and  state  con- 
stitutions. And  the  inherent  power  of  the  state  legislature 
extends  to  any  act  not  prohibited  by  the  constitution,  for, 
without  and  beyond  their  limitations  and  restrictions,  they 
are  as  absolute  and  uncontrollable  as  the  parliament  of 
Great  Britain.  To  say  that  the  intent  of  the  instrument 
must  prevail,  that  its  provisions  are  neither  to  be  restricted 
into  insignificance,  nor  extended  to  objects  not  compre- 
hended in  them  nor  contemplated  by  its  framers,  is  repeat- 
ing no  more  than  we  have  already  said.  If  in  any  case  the 
plain  meaning  of  a  provision,  not  contradicted  by  any  other 
provision  in  the  same  instrument,  is  to  be  disregarded  be- 
cause we  could  give  a  narrower  legal  interpretation  to  cer- 
tain  words,  and  thereby  vary  the  natural  and  common  import 
of  the  language,  when  the  words  bear  upon  the  same  sub- 
ject-matter, it  must  be  one  in  which  the  absurdity  and 
injustice  of  applying  the  words  used  to  the  substantive  mat- 
ter, would  be  so  monstrous  that  all  mankind  would  without 
hesitation  unite  in  rejecting  the  application. 

Acts  void  in  part  and  valid  in  part;  whatever  may  be  said 
in  regard  to  rejecting  the  excessive  limitation  provided  by 
the  legislature  of  the  territory,  it  is  a  well-settled  rule  of 
law,  that  an  act  may  be  void  in  part,  by  reason  of  its  viola- 
tion of  a  constitutional  provision,  and  good  as  to  the  re- 
mainder. 

''  If  any  part  of  the  act  be  unconstitutional,"  says  the  su- 
preme court  of  the  United  States,  '*  the  provisions  of  that 
part  may  be  disregarded,  while  full  e£fect  may  be  given  to 
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sttcb  as  are  not  repugnant  to  the  constitntion.^  So,  when 
the  legislature  of  the  territory  extended  the  jurisdiction 
of  justices  of  the  peace  to  five  hundred  dollars  in  criminal 
cases,  the  lesser  constituted  jurisdiction  was  included  in  the 
greater.  And  probably  the  jurisdiction,  to  the  extent  of  one 
hundred  dollars,  is  complete  without  any  special  statute 
upon  the  subject,  though  we  would  not  deny  but  the  legis- 
ture  might  limit  the  jurisdiction  to  less  than  one  hundred 
dollars,  if  they  saw  proper  to  do  so.  We  do  not  see,  as 
contended  by  counsel,  any  necessary  conflict  of  jurisdiction 
in  the  construction  we  have  given.  It  is  true  there  will  be 
a  concurrent  jurisdiction  between  justices'  courts  and  the 
district  courts,  when  the  fine  or  penalty  is  less  than  one 
hundred  dollars.  And  it  is  absolutely  necessary,  for  the 
better  administration  of  justice,  that  this  concurrent  juris- 
diction should  exist. 

All  public  offenses  prosecuted  in  the  district  court  must 
be  prosecuted  by  indictment,  except  when  the  proceedings 
are  had  for  the  removal  of  district,  county,  or  township  offi- 
cers.    (See  Idaho  Stat.  Crim.  Prac. ,  sees.  173,  174. ) 

Every  public  offense,  not  a  felony,  is  a  misdemeanor. 
(Grim.  Practice,  sees.  2,  3,  4.) 

Misdemeanors  of  petty  grades  are  punishable  in  justices' 
courts  without  indictment.  Misdemeanors  of  higher  grades 
are  subjects  of  indictment  and  punishable  by  a  fine  superior 
and  above  the  jurisdiction  of  justices  of  the  peace.  But 
who  can  tell  the  grade  of  punishment  until  the  examination 
of  witnesses  ?  Suppose  the  justice  commence  the  examina- 
tion, and  the  evidence  discloses  a  petty  offense,  then  he  ought 
to  give  the  defendant  a  trial  and  pronounce  a  judgment  of 
imprisonment,  or  fine,  or  both,  within  the  limits  of  his  juris- 
diction. But  suppose  the  evidence  discloses  an  aggravated 
offense^  where  the  judgment  would  exceed  his  jurisdiction, 
then  the  defendant  should  be  bound  over  to  answer  any  in- 
dictment that  might  be  found  against  him.  Suppose,  on  the 
other  hand,  the  defendant  should  be  indicted,  and  it  should 
turn  out  on  a  full  trial  that  the  punishment  should  not  ex- 
ceed that  punishment  which  a  justice  of  the  peace  might 
have  imposed.     Should  the  district  court  suspend  its  judg- 
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ment  and  send  the  defendant  back  to  a  justice's  court  for 
another  trial,  merely  for  the  purpose  of  having  a  judgment 
rendered  against  him?  TVe  think  the  wisdom  of  the  law  in 
regard  to  this  concurrent  jurisdiction  is  plainly  demonstra- 
ble. In  fact,  no  better  provision  could  be  made.  This  con- 
current jurisdiction  in  regard  to  minor  offenses  forms  a  har- 
monious system  of  criminal  jurisprudence  and  lends  itself 
to  speedy  and  impartial  justice. 

The  second  and  last  ground  of- error  is  to  the  instruction 
to  the  jury.  It  appears  that  the  malicious  mischief  was  in 
the  destruction  of  property  of  one  Bobie  &  Bossi,  located 
on  the  public  lands  of  the  United  States;  and  the  court  in- 
structed the  jury  that  Bobie  &  Bossi  were  the  owners  of  the 
property  against  all  the  world  except  the  United  States. 

We  can  not  see  how  the  latent  authority  of  the  United 
States  to  set  up  its  title  to  the  public  lands  in  our  territory 
could  be  made  a  defense  to  a  criminal  action.  Only  two  or 
three  years  ago  every  species  of  property  in  our  territory 
was  in  the  same  condition,  and  a  very  small  portion  is  owned 
in  fee  simple  or  in  any  other  way  at  the  present  time.  To 
say  that  every  trespass,  or  civil  action,  could  not  be  main- 
tained for  injury  or  conversion  of  this  species  of  property 
because  the  United  States  might  assert  its  title  is  certainly 
against  reason  and  law. 

In  the  case  of  WincJiester  v.  Shreiv^iwgh,  2  Scam.  283, 
trhere  the  plaintiff  made  rails  from  timber  growing  on  gov- 
ernment land,  and  left  them  piled  up  on  the  land,  and  de- 
fendant afterward  purchased  the  land  of  the  government  and 
converted  the  rail^  to  his  own  use,  it  is  held  ''that  the 
rails  did  not  pass  with  the  land,  and  the  plaintiff  could 
maintain  an  action  of  trespass  against  the  defendant  and  re- 
cover the  value  of  the  rails  taken." 

In  Rogan  v.  Perry ^  6  Wis.  194,  it  is  held  "  that  any  person 
cutting  and  cording  up  wood  upon  the  unoccupied  lands  of 
another,  that  of  itself  is  sufficient  prima  facie  to  enable 
him  to  maintain  an  action  of  trespass  against  the  defendant, 
who  took  it  and  carried  it  away." 

With  these  reasons  we  conclude  that  the  rulings  of  the 
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court  below  were  correct,  and  that  judgment  must  therefore 
be  affirmed. 

Judgment  affirmed. 

On  Petition  for  a  Behearing. 
NoGGLE,  C.  J.,  delivered  the  opinion. 

In  this  case  the  opinion  of  the  supreme  court,  affirming 
the  judgment  of  the  district  court,  was  delivered  by  Justice 
Kelly  on  the  twenty-sixth  day  of  January,  1870.  After- 
wards and  during  the  same  term  of  the  supreme  court,  the 
appellants  filed  their  petition  for  a  re-argument.  In  the 
said  petition  of  the  appellants  no  reasons  are  given,  or  au- 
thorities referred  to,  other  than  those  already  considered 
and  passed  upon  by  the  court.  The  petition,  therefore,  of- 
fers no  ground  for  a  change  in  the  judgment  of  the  court, 
or  for  granting  a  re-argument. 

The  history  of  the  case  sufficiently  appears  in  the  opin- 
ion of  the  court  delivered  as  aforesaid.  We  may  have  great 
respect  for  decisions  of  the  supreme  courts  of  other  states 
in  deciding  cases  similar  in  principle,  and  particularly  Cali- 
fornia, because  our  laws  are  generally  copies  of  laws  of  that 
state.  The  laws  of  California  are  founded  upon  the  consti- 
tution of  that  state;  our  laws  are  founded  upon  our  consti- 
tution, the  organic  act.  California  never  had  an  organic 
act.  That  slate  never  had  a  territorial  organization  under 
any  such  act.  Ohio,  Indiana,  Illinois,  Michigan,  Wiscon- 
sin, Iowa,  Minnesota,  and  many  other  territories  have  been 
organized  under  organic  acts  like  ours,  and  not  one  of  the 
territories  of  the  United  States  excepting  Nevada  ever  at- 
tempted to  confer  upon  justices  of  the  peace  greater  juris- 
diction in  criminal  than  in  civil  matters,  and  the  opinion  of 
Justice  Brosnan,  of  the  supreme  court  of  Nevada,  indicates 
the  respect  of  that  court  for  the  law. 

We  see  no  reason  why  the  court  should  not  adhere  to  the 
decision  made  in  the  case  upon  the  first  hearing.  From  the 
time  the  organic  act  took  ejBfect  or  went  into  operation,  the 
district  courts  were,  and  still  are  courts  of  general  jurisdic- 
tion, with  power  and  authority  sufficient  to  try,  convict,  and 
punish  felonies  and  misdemeanors.     Among  other  tilings^ 
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it  is  provided  in  section  9  of  said  organic  act,  that  '^the 
jurisdiction  of  the  several  courts  herein  provided  for,  both 
appellate  and  original,  and  that  of  the  probate  courts  and 
of  justices  of  the  peace,  shall  be  limited  by  law.  Provided, 
That  justices  of  the  peace  shall  not  have  jurisdiction  of  any 
matter  in  controversy  when  the  title  or  bo.undaries  of  land 
may  be  in  dispute,  or  where  the  debt  or  sum  claimed  shall 
exceed  one  hundred  dollars;  and  the  said  supreme  and  dis- 
trict courts,  respectively,  shall  possess  chancery  as  well  as 
common  law  jurisdiction." 

We  understand  the  organic  act  to  be  the  fundamental  law 
of  the  territory,  within  the  spirit  and  meaning  of  which  the 
legislative  power  must  keep,  and  beyond  which  the  territo- 
rial law-making  power  can  not  legally  go.  Under  said  sec- 
tion 9  the  legislature  might  take  from  the  district  courts  so 
much  of  their  original  common  law  jurisdiction,  in  criminal 
as  well  as  civil  cases,  as  it  thought  proper,  and  give  such 
jurisdiction  to  justices  of  the  peace.  "Provided,  That 
justices  of  the  peace  shall  not  have  jurisdiction  of  any  mat- 
ter in  controversy  when  the  title  or  boundaries  of  land  may 
be  in  dispute,  or  where  the  debt  or  sum  claimed  shall  ex- 
ceed one  hundred  dollars.'' 

In  section  633  of  the  laws  of  the  second  session,  on  page 
196,  the  legislature  have  attempted  to  limit  the  jurisdiction 
of  justices  of  the  peace  in  ten  different  cases,  providing 
carefully  in  each  case  that  the  sum  or  damages  claimed  shall 
not  exceed  one  hundred  dollars. 

In  this  section  the  legislature  have  attempted,  in  viola- 
tion of  the  organic  act,  to  confer  upon  justices  of  the  peace 
equity  powers,  by  providing  "for  the  foreclosure  of  any 
mortgage,  or  the  enforcement  of  any  lien  on  real  or  personal 
property,  when  the  debt  secured  does  not  exceed  one  hun- 
dred dollars." 

No  one  will  attempt  to  argue  that  this  is  not  an  assump- 
tion of  power  attempted  to  be  conferred  by  the  legislature 
upon  justices  of  the  peace,  expressly  prohibited  by  the 
organic  law.  This  leads  to  a  more  careful  examination  of 
the  six  hundred  and  thirty-fifth  section  of  this  hiw,  which 
confers  criminal  jurisdiction  upon  justices  of  the  peace. 
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By  this  law,  we  find  justices  of  the  peace  authorized  to 
hold  courts  for  the  trial  of  misdemeauors,  punishable  by 
fines  not  exceeding  fire  hundred  dollars. 

Did  congress  intend  to  allow  the  legislature  to  confer 
upon  justices  of  the  peace  criminal  jurisdiction?  and,  if  it 
did,  was  it  the  intention  of  congress  that  it  should  limit 
their  jurisdiction  in  criminal  as  in  civil  cases  ? 

It  is  frankly  admitted  by  counsel  upon  the  argument, 
that  the  first  part  of  the  paragraph  of  section  9  of  the 
organic  law,  proceeding  the  **  proviso,"  has  reference  to 
criminal  as  well  as  civil  cases,  and  although  the  only  office 
that  the  "proviso**  in  this  case  can  perform,  under  any 
known  rules  of  construction,  is  to  qualify  that  part  of  the 
paragraph  preceeding  the  "  proviso,"  still  the  counsel  for 
the  defendants  insist  that  all  that  part  of  the  paragraph  fol- 
lowing the  "proviso,"  refers  only  to  civil  cases,  notwith- 
standing no  such  language  is  used. 

In  every  proceeding  in  court  against  a  criminal,  when  by 
law  a  fine  may  be  imposed  for  any  amount,  no  matter 
whether  that  amount  be  great  or  small,  the  extent  of  the 
amount  of  fine  that  may  be  imposed  may  be  properly  con- 
strued to  be  the  sum  in  law  claimed  by  the  prosecution,  and 
when  the  law  imposes  a  fine  exceeding  one  hundred  dollars, 
jurisdiction  can  not  be  conferred  upon  a  justice  of  the 
peace  in  such  a  case. 

Section  9  of  the  organic  law  either  thus  restricts  the  legisla- 
ture or  it  entirely  fails  to  confer  upon  the  law-making  power 
the  right  to- pass  any  law,  conferring,  limiting,  or  fixing  the 
jurisdicti(»n  of  justices  of  the  peace  in  criminal  cases. 
If  that  portion  of  section  9  of  the  organic  law  following  the 
"proviso"  has  no  reference  to  criminal  offenses,  by  what 
rule  of  construction  can  we  understand  that  all  that  portion 
of  the  paragraph  that  precedes  the  "proviso"  refers  to  crim- 
inal as  well  as  civil  matters. 

It  seems  so  clear  that  there  can  scarcely  be  room  for  a 
doubt  that  if  that  which  follows  the  "proviso"  refers  only 
to  civil  matters,  that  which  precedes  it  must  do  the  same 
and  can  do  no  more.  If  such  is  the  case  and  it  refers  only 
to  civil  matters,  then  the  legislature  did  not  possess  the 
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power  to  confer  upon  justices  of  the  peace  any  jurisdiction 
to  hear,  try,  and  determine  criminal  matters,  and  that  being 
so,  there  can  no  longer  be  a  doubt  that  the  district  court  still 
retains  and  may  entertain  original  jurisdiction  in  all  misde- 
meaaors  as  well  as  felonies.  Such  would  be  a  strict  con- 
struction of  the  act. 

The  organic  law  places  no  more  direct  restriction  upon 
the  legislature  in  limiting  the  jurisdiction  of  probate  courts. 
In  the  case  of  Landon  v.  Barfly ^  tried  in  Boise  county,  be- 
fore Chief  Justice  McBride  at  the  October  term,  1865,  as 
may  be  seen  by  referriog  to  1  Idaho  reports,  219,  by  Cum- 
mins, the  court  unhesitatingly  declared  the  act  of  the  legis- 
lation conferring  civil  and  criminal  jurisdiction  upon  pro- 
bate courts,  unauthorized,  null,  and  void,  and  for  such  reasons 
as  do  most  fully  sustain  the  doctrines  contended  for  in  the 
opinion  of  the  court  in  this  case« 

We  are  told  that  common  law  offenses  do  not  exist  against 
the  general  government;  this  is  true,  and  we  do  not  see  how 
it  conld  be  claimed  otherwise.  Legal  gentlemen  understand 
that  our  United  States  district  and  circuit  courts  are  courts 
of  limited  lurisdiction,  and  do  not  in  any  general  sense  pos- 
sess common  law  jurisdiction. 

The  case  at  bar  is  not  pending  in  a  United  States  court; 
but  it  is  pending  in  a  territorial  court,  established  by  act  of 
congress,  and  the  offense  charged  in  the  indictment  is  made 
a  misdemeanor  at  common  law,  and  also  by  the  statute  law 
of  the  territoiy,  and  no  such  offense  is  created  or  known 
nnder  the  laws  of  the  United  States.  The  case  was  com- 
menced and  tried  in  a  court  of  general  jurisdiction^  original 
and  unlimited,  like  the  state,  district,  or  circuit  courts  of  a 
state  in  the  union.  It  is  true  that  the  organic  act  provides, 
that  ''each  of  the  said  district  courts  shall  have  and  exercise 
the  same  jurisdiction  in  aH  cases  arising  under  the  constitu- 
tion and  laws  of  tlie  United  States  as  is  vested  in  the  cir- 
cuit and  district  courts  of  the  United  States.**  This  does 
not  change  the  name  of  the  district  court  of  the  territory; 
it  is  a  mere  addition  to  the  powers  of  that  court,  without 
affecting  its  organization.  As  these  questions  are  not  in 
this  case,  it  is  unnecessary  to  comment  further  upon  them. 
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The  district  courts  of  Idaho  territory  having  been  created 
as  common  law  courts  by  the  organic  law,  when  fully  organ- 
ized for  the  transaction  of  legal  business,  were  then  courts 
of  record,  possessing  general  and  unlimited  criminal  as  well 
as  civil  jurisdiction;  then  they  had  the  power  to  cause  to  be 
apprehended,  to  try,  convict,  and  punish  any  offender  guilty 
of  felony  or  of  a  misdemeanor  of  the  first  class  mala  in  se, 
or  penal  at  common  law. 

Misdemeanors  are  divided  into  two  classes:  1.  Such  as 
are  mala  in  se,  or  penal  at  the  common  law;  2.  Such  as  are 
m^ala  jyrohibita,  or  penal  by  statute.  (1  Whart.  Am.  Crim. 
L.  2.) 

'*  Whatever  mischievously  affects  the  person  or  property 
of  another,  or  openly  outrages  decency,  or  disturbs  public 
order,  or  is  injurious  to  public  morals,  or  is  a  breach  of 
official  duty,  when  done  corruptly,  is  the  subject  of  indict- 
ment and  belongs  to  the  first  class  of  misdemeanors,  mala 
ill  86,  or  penal  at  common  law."     (1  Whart.  Grim.  L.  2.) 

On  page  3  of  the  same  book,  Wharton  says:  "The  con- 
sequence was  that  whenever  a  wrong  was  committed,  which, 
if  statutory  remedies  alone  were  pursued,  would  have  been 
unpunished,  the  analogies  of  the  common  law  were  extended 
to  it,  and  it  was  adjudged,  if  the  reason  of  the  case  required 
it,  an  offense  to  which  the  common  law  penalties  reached." 

Punishment  of  offenses  at  common  law  were  just  as  com- 
plete before  there  was  any  statute  of  punishment  enacted, 
as  afterwards.  We  may  repeat  that  the  books  in  which  the 
law  should  be  found  are  greatly  at  fault,  or  misdemeanors 
of  the  first  class,  ''penal  at  common  law,"  may  still  be  pun- 
ished at  the  common  law;  notwithstanding  a  statute  may 
have  been  enacted  providing  for  a  different  punishment  of 
the  same  offense,  unless  the  legislative  act  clearly  and  ex- 
plicitly takes  away  the  right  of  trial  at  common  law,  or  from 
common  law  courts,  by  positive  enactment  within  the  con- 
stitutional authority  of  such  legislature,  the  common  law 
power  of  the  court  can  not  be  destroyed  by  mere  implica- 
tion. 

The  errors  contended  for  in  this  case  consist  in  a  failure 
to  understand  the  distinction  between  the  two  classes  of  mis- 
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demeanors;  of  those  penal  at  common  law,  and  those  penal 
by  statute;  ^'wherever  a  statute  creates  an  offense  and  ex- 
pressly provides  a  punishment,  the  statutory  provisions,  as 
M'ill  be  seen  more  fully  hereafter,  must  be  followed  strictly 
and  expressly."  *  *  *  "Where  a  statute  attaches  a 
new  penalty  to  that  which  was  an  offense  at  common  law, 
either  the  remedy  by  statute  or  that  at  common  law  can  be 
pursued."  *  *  *  "And  if  the  statute  specify  a  mode 
of  proceeding  different  from  that  by  indictment,  then  if  the 
matter  were  already  an  indictable  offense  at  common  law, 
and  the  statute  introduced  merely  a  different  mode  of  pros- 
ecution and  punishment,  the  remedy  is  cumulative,  and  the 
prosecutor  has  still  the  option  of  proceeding  by  indictment 
at  common  law,  or  by  the  mode  pointed  out  by  statute." 
(1  Whart.  Am.  Crim.  L.  10.) 

This  is  clearly  so,  unless  by  direct  and  positive  enact- 
ment the  jurisdiction  has  been  taken  from  the  common  law 
court  which  has  not  been  done  in  Idaho  territory.  The 
first  chapter  of  Sedgwick  on  statutory  and  constitutional 
law,  from  page  1  to  25,  and  the  first  chapter  of  Wharton's 
American  criminal  law  from  page  1  to  13,  afford  much  val- 
uable authority  in  support  of  the  foregoing  propositions. 

Unless  the  organic  act  confers  upon  the  legislature  the 
power  to  give  justices  of  the  peace  criminal  jurisdiction  to 
bear,  try,  determine,  and  punish  crimes  and  misdemeanors, 
then  clearly  it  is  not  in  the  power  of  the  legislature  to  con- 
fer upon  justices  of  the  peace  any  such  jurisdiction.  If 
the  organic  act  does  not  clearly  and  explicitly  give  the  legis- 
lature the  power  to  confer  such  jurisdiction,  then  a  justice 
of  the  peace,  in  criminal  matters,  is  a  mere  peace  officer 
and  an  officer  for  the  examination  of  offenses,  for  the  pur- 
pose of  holding  offenders  to  bail,  etc.,  and  has  no  right  or 
power  to  hear,  try,  or  determine  any  criminal  matter  what- 
ever, and  all  laws,  assuming  to  confer  upon  justices  of  the 
peace  such  jurisdiction  are  without  authority  and  void,  and 
can  have  no  force  and  effect.  Admitting,  however,  that  the 
law  which  attempts  to  confer  jurisdiction  upon  justices  of 
the  peace  in  such  cases  as  this  is  a  valid  and  binding  law, 
still  the  prosecution  would  be  at  liberty  to  proceed  in  either 
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court,  unless  the  jurisdiction  is  taken  from  the  district 
court  bj  a  direct  and  positive  law,  and  until  such  a  law  is 
passed  the  jurisdiction  of  the  two  courts  in  such  mattera  is 
concurrent. 

While  we  are  told  in  this  case  that  the  provisions  of  the 
statute  must  be  strictly  followed,  we  are  also  referred  to  page 
405  of  Sedgwick  on  Statutory  and  Constitutional  Law  in 
support  of  the  declaration  aforesaid.  We  are  unable  to  so 
understand  the  law  from  this  authority.  On  this  page  (405) 
Sedgwick  says:  ''Tbe  analogy  of  these  rules  holds  good  in 
the  criminal  law.  Thus  when  an  offense  intended  to  be 
guarded  against  by  statute,  is  punishable  before  the  making 
of  any  statute  prescribing  a  particular  method  of  punish- 
ment, then  such  particular  remedy  is  merely  cumulative, 
and  does  not  take  away  the  former  remedy."  The  offense 
charged  in  this  indictment  being  a  case  of  mischievously 
destroying  the  property  of  Bobie  and  Bossi,  it  was  a  mis- 
demeanor of  the  first  class,  penal  at  the  common  law, 
viala  in  se,  and  it  is  not  a  misdemeanor  of  the  second  class 
penal  by  statute,  mala  prohibita;  therefore  the  reference  can 
not  strengthen  the  defendants*  case,  but  clearly  sustains  our 
decision. 

Misdemeanors  of  petty  grades  are  punishable  in  justices' 
courts;  misdemeanors  of  higher  grades  are  subject  to  indict- 
ment, and  punishable  by  fine  above  the  jurisdiction  of  jus- 
tices of  the  peace.  Suppose  we  adopt  the  defendants' 
theory  that  all  misdemeanors  are  punishable  by  fine,  etc., 
not  exceeding  five  hundred  dollars,  and  therefore  not  in- 
dictable; can  the  justices  punish  by  a  large  fine?  Are  there 
no  greater  misdemeanors?  If  we  are  not  mistaken  there 
are  several  punishable  by  larger  fines.  Section  101,  on 
page  496  of  the  first  session  laws,  names  an  offense  punish- 
able by  fine  in  the  sum  of  two  thousand  dollars.  Section 
13,  on  page  49  of  the  fourth  session  laws,  names  a  crime 
punishable  by  a  fine  not  exceeding  one  thousand  dollars, 
and  so  we  might  extend  the  reference,  but  sufficient  has 
been  noticed  to  show  that  there  are  offenses  known  as  mis- 
demeanors that  can  only  be  tried  in  the  district  court  after 
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first  having  been  indicted,  because  of  a  punishment  by  a 
fine  larger  than  five  hundred  dollars. 

Our  organic  act  is  in  substance  like  the  acts  for  the  or- 
ganization of  all  the  other  territories.  The  same  provisions 
and  the  same  '' proviso"  that  is  in  section  9  of  our  act  is 
substantially  the  same  in  each  of  the  acts  organizing  all 
other  territories  since  the  organization  of  the  north-west 
territory.  The  language  of  each  being  substantially  like 
section  9  of  our  act.  The  legislatures  of  all  the  territories 
in  limiting  the  jurisdiction  of  justices  have,  with  a  single 
exception,  construed  such  provision  in  their  organic  acts  as 
a  restriction  in  criminal  as  well  as  civil  cases,  and  so  far  as 
reference  has  been  made  in  the  argument  on  the  part  of  the 
defendants,  appellants,  it  is  not  contended  that  any  of  the 
territories  heretofore  organized  under  a  similar  law,  with 
the  exception  aforesaid,  has  ever  undertaken  to  confer  upon 
justices  of  the  peace  greater  jurisdiction  in  criminal  than  in 
civil  matters. 

If  this  power,  under  the  language  of  the  act,  was  even 
doubtful,  it  has  been  so  long  and  so  uniformly  adopted  and 
acquiesced  in,  that  it  has  become  a  law  settled  and  approved 
by  usage  and  custom.  It  is  now  rather  late  to  declare,  that 
the  organic  law  has  no  reference  to  criminal  matters,  and 
therefore  the  legislature  may,  without  regard  to  any  law  of 
congress,  confer  upon  justices  of  the  peace,  in  criminal  mat- 
ters, any  jurisdiction  thought  proper.  In  other  words,  is  it 
of  less  importance — does  it  require  less  experience,  or  less 
legal  ability,  to  conduct  the  trial  of  an  offender  charged 
with  crime  that  may  be  punished  by  a  fine  of  one  hundred 
dollars,  than  it  does  to  adjudicate  books  of  accounts,  a 
promissory  note,  or  any  other  civil  demand  of  one  hundred 
dollars?  Or,  are  criminal  matters  and  criminal  prosecu- 
tions more  important  to  both  the  people  and  the  offender, 
and  are  they  generally  more  complex  and  difficult  to  dispose 
of,  than  actions  growing  out  of  such  contracts  as  usually 
come  before  a  justice  of  the  peace?  These  are  questions 
of  legal  importance  to  the  law-abiding  citizens  of  this  ter- 
ritory, and  they  have  a  right  to  have  them  fairly  and  can- 
didly answered  by  the  court.     In  the  language  of  Justice 
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BrosDan,  in  delivering  the  opinion  of  the  supreme  court  of 
Nevada  (1  Nev.  141),  this  court  may  answer  these  im- 
portant questions  of  jurisdiction  by  saying,  that  ''when  the 
law  limits  the  jurisdiction  in  the  more  simple  action  to  a 
certain  fixed  amount,  it  would  reasonably  follow  a  fortiori^ 
that  the  law  would  equally  limit  it  in  the  most  complicated 
case. 

It  is  hardly  fair  to  assume  for  the  purpose  of  sustaining 
the  law,  that  the  legislature  were  actuated  or  induced  to 
enact  the  law  because  money  was  so  abundant  in  this  terri- 
tory that  in  the  opinion  of  the  legislature  a  fine  of  five  hun- 
dred dollars  is  not  more,  proportionally,  in  Idaho,  than  a  fine 
of  one  hundred  dollars  in  an  eastern  state  or  territory.  We 
do  not  think  the  legislature  was  actuated  by  any  such 
motives.  Mistakes  are  neither  criminal  nor  uncommon, 
and  it  is  certainly  more  charitable  to  believe  that  the  law  is 
the  result  of  an  innocent  and  thoughtless  mistake  than  to 
believe  that  a  legislature  selected  by  the  intelligent  people 
of  Idaho  could  make  so  great  a  mistake  as  to  intentionally 
enact  that  the  abundance  or  scarcity  of  money  could  affect 
a  criminal  case,  while  by  the  same  law  they  declare  in  effect 
that  it  shall  not  affect  a  civil  case.  Our  confidence  in  the 
intelligence  of  the  legislature  that  enacted  the  law  will  not 
permit  us  to  conclude  that  its  members  labored  under  the 
impression  that  it  did  not  require  just  as  much  money  to 
pay  a  fine  of  one  hundred  dollars,  and  as  much  experience 
and  ability  to  adjudicate  it,  as  a  civil  demand  for  the  same 
amount. 

As  to  the  remaiuing  point  in  the  case,  it  may  be  passed 
without  saying  more  than  has  already  been  said  in  the  opin- 
ion of  the  court  in  this  case.  Until  some  authority  can  be 
found  sustaining  the  views  of  the  defendants,  appellants, 
and  being  confident  that  none  can  be  found,  and  that  none 
such  exists,  and  believing  that  the  cases  before  referred  to 
in  the  opinion  of  the  court  are  a  complete  answer  to  the 
positions  taken  by  the  defendants,  appellants,  further  com- 
ment is  omitted. 

We  are  therefore  of  the  opinion  that  the  rehearing  be 
denied,  and  that  the  judgment  of  the  district  court  be 
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affirmed  at  the  costs  of  the  defendants  in  this  court,  and 
that  the  district  court  be  by  the  order  of  this  court  directed 
to  execute  the  judgment  and  sentence  of  that  court  pro- 
nounced at  the  last  term  thereof. 


D.  M.  CHANDLER,  Appellant,  v.  CRAVEN  LEE,  Re- 

SPONDENT. 

Statutes— Statutort  Construction. — Different  acts,  passed  by  the  legis- 
lature on  the  same  day,  upon  the  same  subject-matter,  will  be  read  to- 
gether as  parts  of  the  same  act. 

Idem.— It  is  the  duty  of  courts  to  execute  laws  according  to  their  true  intent 
and  meaning;  and  that  intent,  when  collected  from  the  whole  and  every 
part  of  the  act,  must  prevail  over  the  literal  sense  of  the  terms,  and  con- 
trol the  strict  letter  of  the  law,  when  the  letter  would  lead  to  possible 
injustice,  contradiction,  or  absurdity. 

Appeal  from  the  second  judicial  district,  Alturas  county. 

B.  E,  Foote  and  John  0.  Henly^  for  the  appellant. 
J.  Brumbackf  for  the  respondent. 

Opinion  by  Lewis,  J.;  Noggle,  C.  J.,  and  Kelly,  J., 
concurring. 

This  cause  was  tried  by  the  court  on  an  agreed  statement 
of  facts.  Judgment  for  the  defendant,  and  the  plaintiff  ap- 
peals. In  1866,  one  Sayers,  in  pursuance  of  law,  tran- 
scribed certain  records  for  Alturas  county,  and  in  1869, 
after  sundry  legislation  thereon,  delivered  the  said  records 
to  the  receiver  of  said  county,  and  received  warrants  for 
the  sum  due  him  therefor  on  the  ''  current  expense  fund." 
The  plaintiff  is  the  owner  of  one  of  these  warrants  for  the 
sum  of  two  hundred  dollars.  The  warrant  was  registered 
by  the  defendant,  as  treasurer  of  Alturas  county,  on  "the 
current  expense  fund,"  and  there  is  no  fund  in  said  fund, 
nor  any  provisions  of  law  by  which  there  will  be  any,  with 
which  to  pay  the  warrant.  There  is  money,  however,  in 
the  current  expense  and  redemption  fund  with  which  to  pay 
it,  but  the  treasurer  refused  to  pay  it  from  that  fund.  And 
plaintiff  asks  a  peremptory  mandate  to  compel  the  defend- 
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ant,  as  snch  treasurer,  to  pay  this  warrant  from  the  current 
expense  and  redemption  fund. 

The  legislation  on  this  subject  is  as  follows :  At  the  third 
session  an  act  was  passed,  requiring  the  recorder  of  Boise 
county  to  transcribe  the  records  in  his  office  properly  be- 
longing to  Alturas  county,  and  the  auditor  of  Alturas 
county  was  required  to  draw  a  special  warrant  for  the  sum 
due  therefor,  payable  out  of  any  money  in  the  treasury  not 
otherwise  appropriated.  (Laws  Third  Ses.  217.)  At  the 
fourth  session  an  act  was  passed,  fixing  the  sum  due,  and 
ordering  the  auditor  of  Alturas  to  issue  his  warrant  there- 
for on  the  delivery  of  the  records,  to  be  paid  out  of  the 
first  moneys  "  which  may  come  into  the  treasury  of  Alturas 
county  after  the  passage  of  the  act."  (Laws  Fourth  Ses. 
112.)  At  the  fifth  session,  an  act  was  passed,  requiring  the 
auditor,  in  the  presence  of  the  board  of  commissioners,  to 
determine  the  amount  due,  and  draw  his  warrant  therefor 
on  the  treasurer  of  Alturas  county,  on  the  current  expense 
fund  of  said  county.  (Laws  Fifth  Ses.  122.)  This  act  was 
passed  on  the  fifteenth  of  January,  1869,  and  on  the  same 
day  an  act  was  passed  to  provide  for  the  redemption  of,  and 
manner  of  redeeming,  outstanding  warrants,  etc.,  for  Altu- 
ras county.  (Laws  Fifth  Ses.  139.)  By  the  provisions  of 
this  act  a  fand  was  created,  called  the  "  current  expense 
and  redemption  fund.*' 

Section  9  of  said  act  provides  that  it  shall  be  unlawful 
for  the  treasurer  of  Alturas  to  pay  any  warrants  or  claims 
issued  or  accrued  prior  to  the  passage  of  the  act,  otherwise 
than  in  accordance  with  its  provision;  and  by  section  11: 
"No  warrants  shall,  after  the  passage  of  the  act,  be  drawn 
on  the  general  fund,  forty-five  per  cent,  fund,  or  county 
court-house  and  building  fund,  but  all  the  current  expenses 
(except  for  school  purposes),  shall  be  paid  out  of  the  "cur- 
rent expense  and  redemption  fund.'*  Hence,  in  accordance 
with  the  literal  and  technical  construction  of  the  statute,  the 
warrant  is  ordered  to  be  drawn  upon  a  fund,  to  wit,  the 
"current  expense  fund,"  which  has  no  existence.  These 
two  acts,  however,  were  passed  upon  the  same  day,  and 
relate  to  the  same  subject-matter;  hence  they  are  according    / 
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to  a  well-settled  rule  of  interpretation,  to  be  read  together, 
as  parts  of  the  same  act.      {People  v.  Jadeaon,  30  Cal.  427.) 

It  is  the  duty  of  coarts  to  execute  laws  according  to  their 
true  intent  and  meaning;  and»  that  intent,  when  collected 
from  the  whole  and  every  part  of  the  statute  taken  together, 
must  prevail  even  over  the  literal  sense  of  the  terms  and 
control  the  strict  letter  of  the  law,  when  the  letter  would 
lead  to  possible  injustice,  contradiction,  and  absurdity. 
{Ex  parte  Ellis,  11  Cal.  223;  Knoioles  v.  Yeates,  31  Id.  82.) 
In  the  construction  of  a  statute  it  is  an  invariable  rule  to 
start  out  with  the  assumption  that  some  effect  is  to  be  given, 
if  possible,  to  every  provision  of  the  statute.  {People  v. 
Waterman,  31  Cal.  412.) 

Where  a  particular  construction  of  a  statute  applied  to  a 
case  which  it  seems  by  its  terms  to  include,  there  follows 
from  such  construction  an  absurd  consequence;  respect  for 
the  legislature  will  induce  the  court  from  thence  to  con- 
clude, that  some  other  construction,  which  will  not  produce 
such  a  consequence  ought  to  be  adopted.  Hence,  every 
construction  which  leads  to  an  absurdity  ought  to  be  re- 
jected.    (Sm.  Com.,  sec.  618.) 

It  would  be  absurd  of  course  to  hold  that  the  claim  in  the 
case  before  us  is  payable  from  the  ''  current  expense  fund,'* 
and  that  an  order  should  be  drawn  on  that  fund,  for  as  a 
matter  of  fact  there  is  no  such  fund.  The  legislature  most 
clearly  intended  that  this  claim  should  be  paid,  and  look- 
ing at  both  statutes  passed  on  the  fifteenth  of  January,  1869, 
there  can  be  no  question  but  that  it  was  the  intention  of 
the  legislature  that  the  claim  should  be  paid  from  the  same 
fund  as  that  from  which  the  current  expenses  of  the  county 
are  paid,  which  they  have  said  is  the  ''  current  expense  and 
redemption  fund."  In  fact,  they  by  the  act,  on  page  122, 
in  effect  declare  that  the  claim  shall  be  considered  as  a 
claim  for  current  expenses  of  the  county.  The  county 
needed  the  records;  it  was  very  inkportant  that  they  be 
placed  on  file  in  the  proper  office.  Mr.  Sayre  had  done 
the  work,  and  the  legislature  attempted  to  provide  for  pay- 
ing him.  That  being  the  case,  it  is  the  duty  of  the  court 
to  so  construe  these  laws  as  will  give  effect  to  the  legisla- 
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tive  will;  and  we  conclude  that  by  a  fair  and  reasonable 
consfcruction  of  these  statutes,  by  the  light  of  the  rules 
above  laid  down,  that  this  claim  was  and  is  properly  pay- 
able from  ''the  current  ei^ense  and  redemption  fund"  of 
Alturas  county,  and  it  was  the  duty  of  the  auditor  to  draw 
his  warrant  upon  that  fund  for  the  claim  herein. 

But  it  seemed  that  this  warrant  was  drawn  upon  a  fund 
which  has  no  existence.  Will  this  court  compel  the  treas- 
urer to  pay  from  one  fund  a  warrant  drawn  upon  a  fund  that 
does  not  exist?  It  is  the  command  of  the  lawthat  every 
warrant  drawn  upon  the  treasury  shall  distinctly  specify 
from  what  fund  the  same  shall  be  paid.  And  it  is  the  duty 
of  the  treasurer  to  pay  warrants  from  the  funds  specified 
therein,  and  from  no  other.  Before  the  payment  of  any 
warrant  the  treasurer  must  see  to  it  that  it  be  drawn  on 
some  specific  fund  known  to  the  law;  hence,  in  the  case  at 
bar,  the  warrant  being  drawn  on  a  fund  that  does  not  exist, 
the  court  will  not  compel  the  treasurer  to  pay  it  from  any 
other  of  the  funds  of  the  county. 

We  suggest,  however,  that  as  the  claim  in  question  is  by 
law  payable  from  the  current  expense  and  redemption  fund 
of  Alturas  county,  that  the  plaintiff  is  no  doubt  entitled  to 
a  warrant  on  that  fund  for  the  sum  due  on  his  warrant, 
and  that  on  demand  and  surrender  of  his  warrant,  the  au- 
ditor may  receive  and  cancel  the  warrant  in  controversy  and 
issue  to  plaintiff  a  warrant  on  the  proper  fund,  and  if  he 
refuses  so  to  do  the  law  gives  him  his  remedy.     ^ 

The  order  of  the  court  below  denying  the  mandate  is 
affirmed. 


JACOB  DIEHL,  Eespondent,  v.  S.  G.  HULL  and  C.  H. 

Hull,  Appellants. 

Complaint — Appellate  Court. — ^Where  an  action  is  tried  in  the  district 
coart  upon  its  merits,  and  a  finding  of  facts  is  made  and  judgment  ren- 
dered thereon,  no  exceptions  being  taken,  the  only  question  that  will  be 
considered  by  the  supreme  court  is  whether  the  complaint  states  facts 
sufficient  to  warrant  the  judgment. 

Appeal  from  the  second  judicial  district,  Ada  county. 
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A.  Heed,  for  the  appellants. 

H.  E,  Prickeiif  for  the  respondent- 

Lewis,  J.,  delivered  the  opinion.  Noggle,  G.  J.,  and 
Kelly,  J.,  concurred. 

This  is  an  action  of  replevin,  brought  to  recover  certain 
personal  chattels.  Answer,  general  denial  and  plea  of  prop- 
erty in  defendant.  Judgment  for  plaintiffs  and  defendant 
appeals.  No  motion  for  a  new  trial  was  made  in  the  court 
below,  and  no  exceptions  taken.  The  case  was  tried  on  its 
merits. 

The  only  question  before  us  for  consideration  is,  whether 
the  complaint  states  facts  sufficient  to  warrant  the  judgment. 
The  defendant  it  seems  was  of  the  opinion  that  the  com- 
plaint was  good,  as  he  took  issue  thereon  and  went  to  trial 
on  the  facts.  While  it  is  not,  perhaps,  such  a  complaint  as 
we  would  adopt  for  a  precedent  in  like  cases,  still  we  think, 
taking  the  facts  stated  as  a  whole,  that  the  judgment  is  fully 
warranted  on  the  pleadings  and  findings  of  the  court.  The 
judgment  of  the  district  court  is  affirmed. 
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PRESENT: 
Hon.  DAVID  NOGGLE,  Chief  Justice.. 
Hon.  JOHN  R.  LEWIS,  \ 
Hon.  W.  C.  WHITSON,  f  ^^^^^ 


THE  PEOPLE,  Respondents,  v.  HENRY  MYERS  and 
THOMAS  McDonald,  appellants. 

Pleading — Complaint — Becognizance. — ^An  allegation  in  a  complaint,  that 
*'a  recognizance  was  made  and  duly  delivered"  must  be  held  to  mean 
that  it  was  returned  to  the  clerk  of  the  court,  as  required  by  law;  and 
such  allegation  is  sufficient. 

Title — Recognizance. — The  "people  of  the  territory  of  Idaho"  and  *'the 
people  of  the  United  States  in  the  territory  of  Idaho,"  are  substantially 
the  same;  hence,  a  recognizance  executed  to  '*  the  people  of  the  territory 
of  Idaho"  is  a  substantial  compliance  with  section  503  of  the  criminal 
practice  act,  and  an  action  may  be  maintained  thereon,  in  the  name  of 
the  people  of  the  United  States  in  the  territory  of  Idaho. 

Appeal  from  the  third  judicial  district,  Owyhee  county. 
t7.  W.  Huston,  for  the  appellant. 
L.  P.  Higbee,  for  the  respondent. 

Lewis,  J.  delivered  the  opinion.     Noggle,  G.  J.,  and 
Whitson,  J.,  concurred. 

This  action  is  brought  upon  a  recognizance.    It  is  alleged 
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Hon.  DAVID  NOGGLE,  Chief  Justice.. 
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THE  PEOPLE,  Eespondbnts,  v.  HENRY  MTEES  and 
THOMAS  McDonald,  appellants. 

Pleading — Complaint — Recognizance. — An  allegation  in  a  complaint,  that 
**a  recognizance  was  made  and  duly  delivered"  must  be  held  to  mean 
that  it  was  returned  to  the  clerk  of  the  court,  as  required  by  law;  and   * 
such  allegation  is  sufficient. 

Title — Recognizance. — The  "people  of  the  territory  of  Idaho"  and  **the 
people  of  the  United  States  in  the  territory  of  Idaho, "  are  substantially 
the  same;  hence,  a  recognizance  executed  to  **  the  people  of  the  territory 
of  Idaho"  is  a  substantial  compliance  with  section  503  of  the  criminal 
practice  act,  and  an  action  may  be  maintained  thereon,  in  the  name  of 
the  people  of  the  United  States  in  the  territory  of  Idaho. 

Appeal  from  the  third  judicial  district,  Owyhee  county. 
J.  W.  Huston,  for  the  appellant. 
L.  P.  Higbee,  for  the  respondent. 

Lewis,  J.  delivered  the  opinion.     Noggle,   G.  J.,  and 
Whitson,  J.,  concurred. 

This  action  is  brought  upon  a  recognizance.    It  is  alleged 
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in  the  complaint  that  on  the  third  day  of  April,  1868,  at 
Owyhee  county,  the  defendants  made  and  duly  delivered  a 
written  recognizance,  a  copy  of  which  is  set  out,  wherein  it 
is  recited,  that  on  the  third  day  of  April,  1868,  an  order 
was  made  by  James  Lyom,  a  justice  of  the  peace  in  and  for 
Owyhee  county,  that  John  Fisher  be  held  to  answer  upon  a 
charge  of  assault  with  intent  to  commit  murder,  upon  which 
he  has  been  duly  admitted  to  bail  in  the  sum  of  two  thousand 
five  hundred  dollar^;  that  defendants  undertook  that  said 
Fisher  shall  appear  and  answer  the  said  charges,  etc.,  or  if 
he  fail  to  perform  any  or  either  of  the  conditions,  that  de- 
fendants will  pay  to  the  people  of  Idaho  territory  the  sum 
of  two  thousand  and  five  hundred  dollars,"  and  it  further 
appears  that  the  defendants  duly  justified  as  such  bail. 

It  is  further  alleged  in  the  complaint,  that  the  grand  jury 
at  the  June  term  of  the  district  court  for  Owyhee,  found  and 
presented  a  true  bill  of  indictment  against  Fisher,  upon  the 
charge  of  an  assault  with  intent  to  commit  murder,  which 
was  filed,' as  required  by  law;  that  on  the  eleventh  of  June, 
the  defendant,  Fisher,  was  by  order  of  the  court,  and  in 
open  court,  duly  called  to  answer  said  indictment,  but  came 
not,  and  that  thereupon  an  entry  was  made  of  record  that 
said  Fisher  had  failed  to  appear  and  answer  said  in- 
dictment, and  the  recognizance  was  declared  forfeited;  that 
DO  part  of  the  same  has  been  paid.  The  defendant  McDon- 
ald interposed  a  demurrer  to  the  complaint,  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  overruled,  and  de- 
fendants electing  to  stand  thereon,  and  having  failed  to 
answer,  judgment  was  rendered  for  plaintiff  for  the  sum 
claimed  with  costs.     Defendants  appeal. 

The  sole  question  before  this  court  for  consideration,  is 
this :  ''Does  the  complaint  state  facts  sufficient  to  constitute 
a  cause  of  action  ?"  It  is  insisted  by  the  defendants  that 
the  complaint  is  insufficient  for  several  causes,  among  which 
are  the  following: 

1.  That  the  suit  is  brought  in  the  name  of  the  people  of 
the  United  States,  in  the  territory  of  Idaho,  plaintiffs,  while 
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the  recognizance  is  executed  to  'Hlie  people  of  the  territory 
of  Idaho." 

2.  That  it  does  not  appear  that  the  recognizance  was  de- 
livered to  any  person  authorized  to  receive  it. 

The  recognizance  is  an  exact  copy  of  that  set  out  in  sec- 
tion 603,  Criminal  Practice,  except  that  the  form  therein 
given  is  to  the  people  of  the  United  States,  in  the  territory 
of  Idaho,  while  in  the  case  at  bar  it  is  executed  to  the  peo- 
ple of  the  territory.  Section  588,  Criminal  Practice,  pro- 
vides that  ''neither  a  departure  from  the  form  and  mode 
prescribed  by  this  act,  in  respect  to  any  pleadings  or  pro- 
ceedings,** nor  an  error  or  mistake  therein,  shall  render  the 
same  invalid,  unless  it  have  actually  prejudiced  the  defendant, 
or  tended  to  his  prejudice  in  respect  to  a  substantial  right. 

In  the  case  of  the  People  v.  Bugbee,  1  Idaho,  96,  it  was 
held  by  this  court  that  the  people  have  the  legal  capacity  to 
sue  upon  breaches  of  bonds  given  by  defendants  in  crimi- 
nal actions.  In  Tevis  v.  Randall  et  al,,  6  Cal.  632,  it  was 
held  that  an  official  bond  made  to  '*  the  people  of  the  state 
of  California"  is  sufficient  though  the  statute  required  it  to 
be  made  to  the  state  of  California. 

The  people  of  Idaho  territory  and  the  people  of  the  United 
States  in  the  territory  of  Idaho  are  substantially  the  same, 
and  the  defendants  are  in  no  way  prejudiced  in  this  case  by 
so  holding.  We  think  the  recognizance  is  sufficient  as  to 
the  second  point.  Section  172  of  the  criminal  practice  act 
declares  that  the  magistrate  shall  return  to  the  clerk  of  the 
district  court  all  recognizance  of  bail.  It  is  alleged  that 
the  recognizance  was  made,  and  duly  delivered.  These  alle- 
gations must  be  held  to  mean  that  such  recognizance  was  re- 
turned to  the  clerk  as  required  by  law,  and  he  was  clearly 
authorized  to  receive  it  without  examining  the  other  points 
raised  by  counsel.  We  are  clearly  of  opinion  that  the  com- 
plaint is  sufficient,  and  the  judgment  of  the  district  court  is« 
therefore,  affirmed. 
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THE    PEOPLE,   Appellants,   v.  JAMES    LYNCH  and 

PATRICK  KELLY,  Eespondents. 

AtTEAL — Record— Notice  or  Appeal — Practice. — An  appeal  is  taken  by 
filing  and  serving  notice  thereof,  as  required  by  statute,  and  the  record 
on  appeal  must  show  that  such  notice  was  so  filed  and  served,  or  the  case 
will  be  dismissed  out  of  this  court  for  want  of  jurisdiction. 

Appeal  from  the  third  judicial  district,  Owyhee  county. 

L.  P.  Higbee,  for  the  appellants. 
F.  E,  JSnsign,  for  the  respondents. 

Noggle,  C.  J.,  delivered  the  opinion  of  the  court.  Lewis 
and  Whitson,  JJ.,  concurred. 

This  case  is  presented  to  this  court  by  the  district  attorney 
acting  for  Owyhee  county,  claiming  that  the  district  court 
erred  in  quashing  the  indictment  returned  by  the  grand 
jury  of  that  county,  at  the  June  term  of  the  district  court, 
in  1869,  against  the  defendants;  because  there  was  not  a 
full  panel  of  the  grand  jurors  present  reporting  the  indict- 
ment, one  of  the  seventeen  who  were  impaneled,  charged, 
and  sworn  as  such,  being  absent.  Under  the  head  of  ap- 
peals in  criminal  cases,  on  page  270  of  the  criminal  prac- 
tice act,  second  session,  ''section  473,  an  appeal  may  be 
taken  by  the  service  of  a  notice  in  writing  on  the  clerk  of 
the  court  in  which  the  action  was  tried,  stating  that  the  ap- 
pellant appeals  from  the  judgment." 

The  appeal  may  be  taken  in  this  manner  by  either  the 
people  or  the  defendant.  In  this  case  there  is  nothing  in 
the  record  to  show  that  any  such  notice  was  even  served  or 
filed,  or  that  any  attempt  has  ever  been  made  to  remove 
this  case  from  the  district  to  this  court,  and  this  court  has 
no  jurisdiction  in  this  case. 

Therefore  this  case  is  dismissed  out  of  this  court  for  the 
reason  that  the  supreme  court  has  no  jurisdiction  therein. 
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E.   S.  PBIDGEON,   Appellant,   v.   HENRY    GREAT- 
HOUSE,  Respondent. 

Statute  of  Limitations. — The  statute  of  limitationB  begins  to  run  from 
the  time  when  the  action  might  properly  be  commenced. 

Idem. — A  law  extending  the  time  within  which  actions  may  be  commenced, 
can  only  affect  causes  of  action  existing  at  the  time  of  its  passage.  It 
can  not  revive  causes  of  action  ali*eady  barred;  and  as  to  existing  causes 
of  action,  the  time  must  be  computed  from  the  period  when  the  action 
might  have  been  commenced,  and  not  from  the  passage  of  the  law  ex- 
tending the  time. 

Appeal  from  the  second  jadicial  district,  Ada  coanty. 

Bosborongh  &  Presion,  for  the  appellant. 
H.  JE.  PrickeU,  for  the  respondent. 

Whitson,  J.,  delivered  the  opinion.  Nogolb,  C.  J.,  and 
Lewis,  J.,  concarred. 

This  action  was  commenced  on  the  seventh  day  of 
January,  A.  D.  1869,  in  the  district  conrt  of  this  territory, 
in  and  for  Ada  coanty,  to  recover  a  judgment  obtained  by 
B.  S.  Pridgeon  against  Henry  Greathouse,  in  the  state  of 
Texas,  on  the  nineteenth  day  of  April,  A.  d.  1858.  The  de- 
fendant pleaded  in  the  court  below  that  he  was  not  liable 
under  the  laws  of  this  territory  upon  said  judgment,  for 
the  reason  that  plaintiff's  cause  of  action  was  barred  by  the 
statute  of  limitations  of  the  territory. 

The  court  below  held  for  the  defendant,  and  the  plaintiff 
appeals  to  this  court.  The  defendant  had  been  a  resident 
of  this  territory  continuously  from  the  fifteenth  day  of  May, 
A.  D.  1863,  to  the  commencement  of  this  action.  The  first 
statute  providing  the  time  within  which  an  action  might  be 
commenced  in  this  territory  was  passed  January  23,  a.  d. 
1864.  Section  34  of  that  act,  page  658  of  the  first  session 
laws  of  Idaho,  provides  that  an  action  upon  any  judgment, 
etc.,  obtained  out  of  this  territory,  etc.,  can  only  be  com- 
menced within  two  years  from  the  time  the  cause  of  action 
shall  accrue.  Gould  not  Pridgeon  have  commenced  his  ac- 
tion on  the  twenty-fourth  of  January,  A.  n.  1864?  We 
think  he  could.    Then  had  not  his  cause  of   action  ac- 
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crued?  It  certainly  had;  and  he  must  bring  his  action 
within  two  years  from  that  time.  Bat  before  the  cause  of 
action  had  lapsed,  an  act  had  passed  January  10,  a.  d. 
1866,  which  provided  that  all  such  actions  should  "be  com- 
menced within  three  years  after  the  party  making  such  lia- 
bility shall  be  a  resident  of  this  territory.*' 

The  phraseology  of  the  section  is  changed  a  little,  but  it 
is  evident  that,  in  substance,  nothing  is  changed,  except 
the  time  within  which  such  actions  should  be  commenced. 
The  section,  as  first  passed,  was  evidently  intended  to  re- 
quire a  person  holding  a  foreign  judgment  to  prosecute  it 
within  a  certain  time  after  the  courts  here  might  obtain 
jurisdiction  of  the  person  of  the  defendant;  or,  in  other 
words,  that  the  action  should  be  commenced  within  two 
years  from  the  time  the  defendant  became  a  resident  of  this 
territory,  without,  however,  giving  him  the  benefit  of  any 
time  during  which  no  law  had  been  passed  on  the  subject. 

Section  34,  as  amended,  we  conclude^  therefore,  only  ex- 
tended the  time  within  which  Pridgeon  was  obliged  to  com- 
mence his  action,  and  instead  of  having  two  years  from 
January  23,  1864,  he  had  three.  Nearly  two  years  elapsed 
after  the  expiration  of  the  three  years  before  this  action  was 
commenced.  The  time  within  which  this  action  should 
have  been  commenced  must,  we  think,  be  deemed  to  have 
lapsed  at  the  expiration  of  the  three  years  within  which  it 
might  have  been  properly  commenced. 

There  is  no  doubt  but  that  remedial  statutes  may  be 
passed,  which  can  only  extend  the  time  of  commencing  ac- 
tions, computing  from  the  time  the  cause  first  accrued,  and 
not  from  the  date  of  the  law  extending  such  time.  This 
action  was  commenced  only  one  day  before  the  expiration 
of  the  three  years  provided  by  the  act  of  January  10,  A.  d. 
1866,  which  barely  saved  this  action  within  its  provisions, 
computing  from  the  date  of  the  passage  of  the  act,  which 
we  think  can  not  be  done. 

If  this  act  had  been  passed  on  the  twenty-fifth  day  of 
January,  A.  d.  1866,  when  the  two  years  had  already  run 
against  it,  the  cause  of  action  would  have  been  dead,  and 
no  amount  of  remedial  legislation  could  have  revived  it  any 
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more  than  the  material  body  of  man  can  be  brought  to  life 
When  once  dead;  but  the  two  years  having  not  yet  run,  its 
life  was  extended  one  year  longer  than  it  would  have  lived 
had  the  act  of  January  10,  1866,  not  been  passed.  Why 
should  Pridgeon  be  allowed  the  almost  ten  years  which  he 
had  under  the  act  of  1864,  and  then  be  allowed  the  addi- 
tional three  years  provided  by  the  act  of  1866  ? 

If  such  a  construction  of  the  statute  of  limitations  should 
prevail,  as  is  insisted  upon  by  the  appellant,  the  effect 
would  be  to  extend,  indefinitely,  the  time  within  which  an 
action  might  be  commenced;  and  not  only  that,  but  woiild 
revive  causes  of  actions  which  had  long  ceased  to  exist. 

We  do  not  think  the  court  below  erred  in  its  judgment. 

Judgment  affirmed. 


JOSHUA  HULL,  Eespondent,  v.   SAMUEL  G.  HULL 
AND  CHARLES  H.  HULL,  Appellants. 

Claim  and  Delivery. — To  support  an  action  of  claim  and  delivery,  the 
property  must  be  a  personal  chattel  at  the  time  of  the  taking »  and  not 
something  which  has  been  turned  into  a  chattel  by  reason  of  having  been 
separated  from  the  freehold  by  the  defendant. 

Idem— Complaint — Pleading. — If  the  property  claimed  be  so  mixed  with 
other  property  that  a  delivery  of  the  specific  article  can  not  be  made, 
and  the  plaintiff  fails  to  ask  judgment  for  its  value  in  case  it  can  not  be 
delivered,  the  action  of  claim  and  delivery  can  not  be  maintained.     * 

Appeal  from  the  second  judicial  district,  Ada  county. 

Roaborough  &  Preston^  for  the  appellants. 
H,  E.  Prickett,  for  the  respondent. 

Whitson,  J.,  delivered  the  opinion  of  the  court.  Noggle, 
C.  J.,  and  Lewis,  J.,  concurred. 

The  plaintiff  and  respondent  commenced  an  action  in  the 
district  court  of  Ada  county,  on  the  twentieth  day  of  Au- 
gust, A.  D.  1868,  alleging  in  his  complaint  that  he  was  the 
owner  and  in  the  possession  of  about  seven  thousand  five 
hundred  sheaves,  containing  five. hundred  bushels  of  wheat, 
of  the  value  of  six  hundred  dollars;  and  being  so  in  posses- 
sion, the  defendant,  on  the  seventeenth  and  eighteenth  days 
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of  August,  A.  D.  1868,  in  said  county  of  Ada,  without  the 
plaintiffs  consent,  and  wrongfully,  took  said  property,  goods, 
and  chattels  from  the  possession  of  the  plaintiff,  and  wrong- 
fully detained  the  same.  Plaintiff  then  demands  that  de- 
fendant be  adjudged  to  deliver  said  property  to  him,  etc. 

The  answer  of  defendant  denies  every  material  allegation 
of  the  complaint,  and  then  sets  up,  by  way  of  defense,  as 
new  matter,  that  they  have  been  in  possession  of  the  land 
upon  which  this  grain  grew  from  1866,  to  and  including  the 
time  during  which  the  grain  grew,  was  harvested,  and  taken 
off  of  the  land  by  them,  and  that  they  plowed  the  ground, 
and  sowed  and  harvested  the  grain.  They  further  claim  to 
have  been  tenants  under  one  John  Lawless,  who  claimed  the 
land  under  the  pre-emption  law. 

The  court  below  tried  the  case  without  a  jury,  and  gave 
judgment  for  the  plaintiff  for  a  redelivery  of  the  property, 
or  for  six  hundred  dollars,  if  the  property  could  not  be  had. 
The  defendants  moved  for  a  new  trial,  which  was  refused, 
and  they  appeal  to  this  court  from  such  refusal. 

The  evidence  shows : 

1.  That  defendants  had  been  cultivating  this  land  ever 
since  1866,  including  the  time  they  raised  the  grain,  and 
that  they  were  in  possession  thereof. 
\,  2.  That  at  the  time  this  grain  was  raised  and  harvested 

by  defendants,  the  land  upon  which  it  grew  was  in  dispute 
between  Joshua  Hull,  who  claimed  to  hold  it  under  the 
homestead  laws,  and  John  Lawless,  who  claimed  to  hold  it 
under  the  pre-emption  laws  of  the  United  States. 

3.  That  these  defendants  were  tenants  under  Lawless,  and 
by  his  permission. 

4.  That  neither  Joshua  Hull  nor  Lawless  had  any  further 
possession  than  that  which  they  held  by  virtue  of  their 
claims  under  the  laws  of  the  United  States,  neither  of  them 
having  lived  on  the  land  until  after  the  commencement  of 
this  action. 

5 .  That  at  the  time  the  grain  was  harvested  and  taken  off 
of  the  land,  the  dispute  between  Joshua  Hull  and  Lawless 
had  not  been  settled  in  the  general  land  office  of  the  United 
States,  and  that  title  was  yet  in  the  government. 
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This  action  was  prosecuted  as  the  old  common  law 
action  of  replevin.  To  support  such  an  action  the  property 
must  be  a  pei*8onal  chattel,  at  the  time  of  taking,  and 
not  something  which  has  been  turned  into  a  chattel  by 
reason  of  having  been  separated  from  the  freehold  by 
the  defendant.  (2  Bouv.  Law  Diet.  449.)  It  might  be 
questioned  even  if  plaintiff  had  been  the  owner  in  fee  of 
the  land  upon  which  this  grain  grew,  whether  he  could 
have  maintained  this  action  against  defendants  when  they 
had  been  in  possession  of  the  land  long  before  plaintiff 
filed  his  homestead  application. 

There  can  be  no  doubt  we  think,  in  this  case,  when  the 
land  was  in  dispute  between  Joshua  Hull  and  Lawless,  but 
that  they  were  entitled  to  all  the  rights  of  Lawless,  for, 
in  addition  to  their  possession,  they  had  the  permission  of 
Lawless. 

It  certainly  will  not  be  contended  that  Joshua  Hull  could 
have  maintained  this  action  against  Lawless.  (See  Page 
V.  Fowler,  28  Cal.  605.)  We  think  the  position  equally  as 
tenable  that  no  such  action  could  be  maintained  against  the 
defendants,  who  not  only  had  all  the  right  Lawless  could 
give,  but  had  had  the  quiet  and  peaceable  possession  of  the 
land  since  1866. 

The  evidence  further  discloses  that  the  grain  was  mixed 
with  other  grain,  and  that  it  could  not  have  been  delivered 
to  plaintiff;  and  while  it  is  alleged  in  the  complaint  that  the 
wheat  was  worth  six  hundred  dollars,  there  is  no  prayer  or 
demand  for  judgment  for  any  amount  of  money  in  case  the 
property  could  not  have  been  delivered.  No  action  of  this 
kind  will  lie  in  a  case  where  the  property  can  not  be  desig- 
nated or  separated  from  other  property  of  the  same  kind. 
We  think  the  court  below  erred,  and  that  a  new  trial 
should  have  been  granted.  Causes  remanded  for  a  new 
trial,  and  judgment  of  the  court  below  reversed. 
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THE  UNITED   STATES,    Appellant,  v.   HORACE   C. 

GILSON  ET  AL.,  Eespondents. 

Practick — Appeals — Writs  op  Erbob — Bilus  op  Exception. — The  legis- 
lative assembly  has  authority  to  regulate  the  mode  of  taking  and  allow- 
ing writs  of  error,  bills  of  exception  and  appeals;  and  such  regulations, 
when  made,  apply  to  all  cases,  whether  arising  under  the  laws  of  the 
United  States,  or  of  the  territory. 

Writs  of  Error — Appeals. — A  writ  of  error  is  the  proper  mode  of  bringing 
before  this  court,  for  review,  actions  at  law;  and  suits  in  chancery  must 
be  brought  up  by  appeal. 

Idem. — A  common  law  action  can  not  be  re-examined  in  this  court  on  appeal, 
but  must  be  brought  up  by  writ  of  error. 

Appeal  from  the  second  judicial  district,  Ada  cotintj. 
Rosborough  dt  Preston,  for  the  appellant. 
H.  E.  PrickeU,  for  the  respondent. 

Opinion  by  Lewis,  J.  Whitson,  J.,  concurred.  Nogglb, 
C.  J.y  dissented. 

This  action  is  brought  upon  an  official  bond  executed  by 
the  said  Gilson  as  principal,  and  the  other  defendants  as 
sureties,  to  the  United  States,  conditioned  that  the  defend- 
ant Gilson  should  truly  perform  the  duties  of  the  office  of 
secretary  of  Idaho,  and  would  account  for  all  moneys  by 
him  received  as  such  officer. 

The  breach  alleged  is  that  said  Gilson  has  wholly  failed 
to  so  account,  but  on  the  contrary  has  received  from  plaint- 
iff the  sum  of  thirty-three  thousand  dollars,  and  has  neglected 
and  refused  to  account  for  the  whole  or  any  part  thereof.  The 
case  was  tried  at  the  April  term,  1870,  before  the  court  and 
a  jury,  and  a  verdict  rendered  for  defendants.  Judgment 
was  rendered  on  the  verdict  that  the  complaint  be  dismissed 
on  the  merits  of  the  action. 

The  plaintiff  thereupon  filed  a  motion  to  vacate  the  ver- 
dict and  to  grant  a  new  trial,  upon  the  ground  that  the  evi- 
dence was  insufficient  to  justify  the  verdict,  and  plaintiff 
also  filed  a  statement  setting  out  the  evidence  given  on  the 
trial.     The  court  denied  the  motion  for  a  new  trial;  from 
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i^hich  order  denying  the  motion  for  a  new  trial  the  plaintiff 
appealed. 

The  defendants  have  filed  in  this  coart  a  motion  to  dis- 
miss the  appeal,  because : 

1.  Said  action  is  an  action  at  common  law,  and  the  facts 
at  issue  were  tried  by  a  jury;  hence  this  court  can  not  re- 
view the  case  or  revise  the  judgment,  except  by  means  of  a 
writ  of  error.  The  question  has  been  raised  by  counsel  in 
the  discussion  of  this  case,  whether  the  courts  of  the  terri- 
tory are  courts  of  the  United  States;  and  whether,  as  such 
courts  are  by  the  seventh  amendment  to  the  constitution 
prohibited  from  examining  a  suit  at  common  law,  otherwise 
than  in  accordance  with  the  rales  of  common  law,  as  to 
facts  tried  by  a  jury,  this  court  has  jurisdiction  to  examine 
the  case  before  us  otherwise  than  by  writ  of  error. 

For  the  purpose  of  disposing  of  this  motion  it  is  not 
necessary  to  determine  as  to  the  question  whether  or  not 
these  are  United  States  courts.  It  is  clear  that  the  district 
courts  have  the  same  jurisdiction  in  causes  arising  under 
the  constitution  and  laws  of  the  United  States  as  is  vested 
in  the  circuit  and  district  courts  of  the  United  States. 
That  by  the  provisions  of  the  organic  act  writs  of  error  and 
appeals  are  allowed  from  the  final  decisions  of  the  district 
court  in  causes  arising  under  the  laws  of  the  United  States, 
the  same  as  in  other  cases;  and  that  as  the  organic  act  con- 
fers upon  the  legislature  the  power  of  regulating  the  mode 
of  taking  and  allowing  writs  of  error,  bills  of  exceptions, 
and  appeals;  such  regulations,  when  so  made,  apply  to  all 
cases,  whether  arising  under  the  laws  of  the  United  States 
or  of  the  territory.  That  in  the  plain  language  of  the  act, 
'^  Writs  of  error,  and  appeals  from  the  final  decisions  of 
the  supreme  court,  shall  be  allowed  and  taken  to  the  su- 
preme court  of  the  United  States,  in  the  same  manner  and 
under  the  same  regulations  as  from  the  circuit  courts  of  the 
United  States." 

Congress,  therefore,  has  regulated  the  manner  of  allowing 
writs  of  error  and  appeals  from  this  court  to  the  supreme 
court  of  the  United  States,  and  the  supreme  court  of  the 
United  States  has  decided  that  the  manner  of  exercising 
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its  appellate  jurisdiction  is,  in  suits  of  common  law,  by  writ 
of  error,  and  in  equity  and  admiralty  cases  by  appeal;  and 
Lave  dismissed  appeals  and  writs  of  error,  when  not  taken 
to  said  court  in  accordance  with  such  rule.  ( The  San  Pedro, 
2  Whart.  137;  McCoUum  v.  Eager,  2  How.  63.)  The  courts 
of  this  territory  are  created  by  the  organic  act,  and  their 
jurisdiction  and  powers  must  be  ascertained  by  the  provis- 
ions of  said  act,  and  the  laws  of  the  territory  passed  in  pur- 
suance thereof.  Both  the  district  and  supreme  courts  are, 
by  the  express  terms  of  the  act,  clothed  with  chancery  and 
common  law  jurisdiction;  and  the  legislature  have  no  au- 
thority to  abridge  such  jurisdiction,  nor  has  the  legislative 
assembly  made  any  attempt  so  to  do. 

But  congress,  by  the  provisions  of  said  act,  section  9,  has 
delegated  to  the  legislature  certain  powers — ^as  to  limiting 
the  jurisdiction,  and  regulating  writs  of  error,  bills  of  ex- 
ceptions, and  appeals.  First  as  to  their  original  and  appel- 
late jurisdiction.  The  language  of  the  organic  act  is,  that 
the  jurisdiction  of  these  courts  shall  be  both  as  to  their  ap« 
pellate  and  original  jurisdiction,  limited  by  law,  and  the 
legislature  have  accordingly  provided  by  law,  that  the  ju- 
risdiction of  the  supreme  court  shall  be  appellate.  (Sec. 
609,  Grim.  Prac.)  That  the  jurisdiction  of  the  district  courts 
shall  be  both  original  and  appellate.  (Sees.  613  and  614, 
Civ.  Prac.)  Henqe,  by  the  provisions  of  the  organic  act 
and  the  laws  of  the  territory,  this  court  has  appellate  juris- 
diction. 

How  shall  this  appellate  jurisdiction  be  exercised?  The 
organic  act  in  very  plain  and  positive  language  declares, 
that  writs  of  error,  bills  of  exceptions,  and  appeals  shall  be 
allowed  in  all  cases,  from  the  final  decisions  of  the  district 
courts  to  the  supreme  court,  under  such  regulations  as  may 
be  prescribed  by  law.  Congress,  therefore,  has  not  dele- 
gated the  power  to  the  legislature  to  say  in  what  cases  writs 
of  error  and  appeals  may  be  allowed,  but  have  emphatically 
declared,  in  language  that  is  plain  and  not  to  be  misunder- 
stood, that  they  shall  be  allowed  in  all  cases.  The  act, 
however,  does  not  prescribe  the  mode  in  which  they  shall 
be  allowed,  but  expressly  provides  that  they  shall  be  allowed, 
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under  such  regulations  as  may  be  prescribed  by  law,  thus 
giving  to  the  legislature  the  power  to  prescribe  the  regula- 
tions as  to  the  manner  in  which  they  may  be  taken  and 
allowed. 

The  declaration  of  the  act  is,  that  ''writs  of  error,  bills  of 
exceptions,  and  appeals  shall  be  allowed."  These  words  have 
a  technical  and  well-understood  meaning.  ''Writs  of  error" 
are  known  to  common  law  proceedings,  but  an  appeal  is 
not;  bat  writs  of  error  and  appeals  are  the  modes  pointed 
out  by  congress  whereby  common  law,  equity,  and  admiral- 
ty causes  may  be  reviewed  and  re-examined  in  the  supreme 
court;  and  when  congress  uses  these  words  in  the  organic 
act,  it  must  be  considered  that  they  used  them  in  accord- 
ance with  the  sense  and  meaning  that  had  been  given  them 
by  the  supreme  court  of  the  United  States.  There  is  no 
doubt  but  that  they  were  so  used  and  intended  to  be  under- 
stood in  the  same  section,  in  providing  for  writs  of  error 
and  appeals  from  this  court  to  the  supreme  court  of  the 
United  States. 

If  this  be  the  sense  in  which  these  words  were  used,  it 
follows  that  the  true  interpretation  of  that  clause  of  the 
organic  act  is  this :  that  writs  of  error  and  bills  of  excep- 
tions shall,  in  suits  at  common  law,  be  allowed  and  taken, 
and  appeals  in  equity  and  admiralty  cases  shall  be  allowed 
from  the  district  to  the  supreme  court;  and  that  the  power 
is  conferred  upon  the  legislature  to  regulate  the  manner  and 
prescribe  the  rules  of  practice  in  taking  and  allowing  them. 

The  territorial  legislature,  most  clearly  then,  has  the 
power  to  prescribe  and  regulate  the  manner  whereby  writs 
of  error,  bills  of  exceptions,  and  appeals  maybe  allowed; 
and  in  the  exercise  of  the  powers  herein  conferred,  the  leg- 
islature, by  the  provisions  of  sections  191  to  194  inclusive, 
regulated  the  manner  of  taking  and  allowing  bills  of  excep- 
tions. By  the  provisions  of  sections  218  to  306  inclusive, 
of  the  civil  practice  act,  the  manner  of  taking  appeals  is 
regulated;  and  by  the  provisions  of  sections  312  to  326  in- 
clusive, of  civil  practice,  the  manner  of  allowing  writs  of 
error  is  regulated.  Section  312  declares  that  every  final 
judgment,  order,  or  decision  of  the  district  courts,  except  in 
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chancery,  may  be  re-examined  upon  writ  of  error  in  the  su- 
preme court  for  error  of  law;  therefore  the  legislature  have 
by  these  provisions  provided  for  all  cases  at  law  as  to  the 
manner  in  which  they  may  be  reviewed  in  this  court,  and 
in  our  view  such  regulations  are  in  strict  accordance  with 
the  organic  act;  but  section  281  provides  that  a  judgment 
or  order  in  a  civil  action,  except  where  made  final  by  this 
act,  may  be  reviewed  as  prescribed  by  this  title,  to  wit, 
appeals  in  civil  action,  and  it  is  declared  in  sections  284 
and  in  295  in  what  cases  an  appeal  may  be  allowed.  The 
organic  act,  as  we  have  seen,  however,  has  declared  that 
appeals  shall  be  allowed  in  all  cases,  which,  as  we  have 
construed  the  law,  means  in  all  equity  and  admiralty  cases; 
wherefore  if  we  hold  that  the  provisions  of  the  practice  act 
regulating  the  manner  of  allowing  appeals,  are  only  appli- 
cable to  cases  in  equity  and  admiralty,  there  will  be  no  con- 
flict between  the  laws  of  the  territory  and  the  organic  act. 

And  we  may  here  remark  that  the  legislature  seems  to 
have  doubted  their  power  to  provide  for  the  manner  of  tak- 
ing appeals  in  actions  at  law,  hence  they  also  provided  for 
writs  of  error  in  cases  at  law. 

By  this  construction  of  the  law  our  system  of  jurisprudence 
is  perfect  and  complete,  and  the  appellate  jurisdiction  of  this 
court  is  made  to  conform  with  the  ancient  and  well-estab- 
lished principles  of  judicial  proceedings;  the  rules  of  practice 
then  will  be  the  same  in  substance  as  to  appeals  and  writs 
of  error,  whether  the  cause  be  taken  from  the  district  to  the 
supreme  court  of  this  territory,  or  from  this  court  to  the 
supreme  court  of  the  United  States.  We  are  therefore  of 
opinion  that  as  the  case  at  bar  is  a  common  law  action, 
it  can  be  re-examined  in  this  court  only  for  errors  of  law 
upon  a  writ  of  error,  as  regulated  by  the  civil  practice 
act  of  this  territory. 

The  appeal  must  therefore  be  dismissed. 
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F.  SHISSLEK,  Appellant,  v.  J.  M.  CROOKS, 

Eespondent. 

pRACTTCE  —  Appeal  —  Notice  op  Appeal  —  Undertaking  on  Appeal. — 
Three  things  are  necessary  in  order  to  perfect  an  appeal,  and  to  give  the 
supreme  court  jurisdiction.  1.  A  notice  of  appeal  must  he  filed  as 
required  hy  law.  2.  A  copy  of  the  notice  must  be  served  on  the  adverse 
party  or  his  attorney.  3.  An  undertaking  must  he  filed  within  five  days 
after  filing  notice  of  the  appeal. 

I 

Appeal  from  the  first  judicial  district,  Nez  Perce  county. 

J,  TV.  Huston,  for  the  appellant. 
A.  E,  Ishanif  for  the  respondent. 

NoGGLE,  C,  J.,  delivered  the  opinion.  Lewis  and  Whit- 
son,  JJ.,  concurred. 

In  this  case  a  motion  is  made  by  the  respondent  to  dis- 
miss the  appellant's  appeal,  for  the  reason  that  no  under- 
taking was  filed  within  the  time  fixed  by  section  296  of  the 
civil  practice  act.  Three  things  must  be  done  by  the  appel- 
lant to  perfect  an  appeal  and  give  the  supreme  court  juris- 
diction:  1.  A  notice  of  appeal  must  be  filed.  2.  A  copy 
of  the  notice  so  filed  must  be  served  on  the  adverse  party 
or  his  attorney,  as  provided  in  section  285  of  the  civil  prac- 
tice act.  And  3.  The  filing  of  the  undertaking  required  by 
section  296  of  said  civil  practice  act.  Such  undertaking 
must  be  filed  within  five  days  after  the  date  of  filing  the 
notice  of  appeal,  and  an  undertaking  filed  after  that  time  is 
filed  too  late.  The  mover  in  this  case  insists  that  the  time 
within  which  the  undertaking  might  legally  be  filed  had  long 
before  elapsed;  that  the  undertaking  was  in  fact  filed  twenty- 
four  days  after  the  appellant  filed  his  notice  of  appeal.  In 
that  he  is  sustained  by  the  record  returned  to  this  court. 

The  record  shows  that  an  undertaking  was  filed  on  the 
ninth  day  of  July,  1870,  and  the  notice  of  appeal  was  filed 
on  the  fifteenth  day  of  June,  1870.  The  undertaking  not 
being  filed  within  five  days  after  filing  the  notice  of  appeal, 
for  the  purposes  of  an  appeal  in  this  case,  there  is  no  un- 
dertaking properly  in  the  case,  and  this  court  has  no  juris- 
diction.   In  all  cases  of  appeal  from  the  district  to  the 
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supreme  court,  such  an  undertaking  as  is  required  by  sec- 
tion 296  of  the  civil  practice  act,  must  be  filed  within  five 
days  after  the  date  of  filing  the  notice  of  appeal,  and  can  not 
legally  be  filed  before  the  notice  of  appeal  is  filed,  or  after 
the  expiration  of  five  days  after  that  date. 

Section  285  of  the  civil  practice  act  says :  "The  appeal 
shall  be  made  by  filing  with  the  clerk  of  the  court  with  whom 
the  judgment  or  order  appealed  from  is  entered,  a  notice  stat- 
ing the  appeal  from  the  same,  or  some  specific  part  thereof, 
and  serving  a  copy  of  the  notice  upon  the  adverse  party,  or 
his  attorney."  This  section  must  be  construed  in  connec- 
tion with  the  aforesaid  section  296  of  the  same  act,  which 
declares  that,  "to  render  an  appeal  effectual  for  any  pur- 
pose, in  any  case,  a  written  undertaking  shall  be  executed 
on  the  part  of  the  appellant  by  at  least  two  sureties,  to  the 
effect  that  the  appellant  will  pay  all  damages  and  costs 
which  may  be  accrued  against  him  on  the  appeal,  in  not  less 
than  three  hundred  dollars,  or  that  sum  shall  be  deposited 
with  the  clerk  with  whom  the  judgment  or  order  was  entered, 
to  abide  the  event  of  the  appeal;  such  undertaking  shall  be 
filed  or  such  deposit  made  with  the  clerk  within  five  days 
jafter  the  notice  of  appeal  is  filed." 

By  this  law  the  filing  of  an  undertaking  within  the  time 
-specified  for  making  the  deposit  is  absolutely  necessary  to 
^give  effect  to  the  appeal,  neither  of  which  was  done  in  this 
case.  The  filing  and  serving  the  notice  are  the  first  steps 
necessary,  which,  with  the  filing  of  an  undertaking  accord- 
ing to  law,  perfects  the  appeal.  The  undertaking  in  this 
case  not  being  filed  within  five  days  after  the  filing  of  the 
notice  of  appeal,  there  is  no  undertaking  properly  in  the 
case,  and  the  motion  to  dismiss  the  appeal  should  be 
granted.  {Hastings  v.  Halleck,  10  Cal.  31;  Elliott  v.  Chap- 
man, 15  Id.  383;  Perian  v.  Munroe,  Id.  385;  1  Nev.  484;  2 
Id.  344;  3  Estee's  Cal.  Practice,  p.  716,  sec.  209-238;  Shaw 
V.  Randall,  4  Cal.  215.) 

The  appeal  in  this  case  should  be,  and  the  same  is  hereby 
dismissed. 
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THE  PEOPLE,  EX  rel.  J.  H.  McCARTY,  Respondents, 

V.  G.  W.  HUNT,  Appellant. 

Appeal — Undertaking — Practice. — If  an  undertaking  on  appeal  is  filed 
before  the  notice  of  appeal  is  filed  and  served,  the  appeal  will  be  dis- 
missed on  motion. 

Appeal  from  the  second  judicial  district,  Ada  county. 
Motion  to  dismiss  appeal. 

Jos.  Miller^  for  the  appellant. 

J.  Brumback,  for  the  respondents. 

NoGGLE,  C.  J.,  delivered  the  opinion  of  the  court,  Lewis 
and  Whitson,  JJ.,  concurring. 

A  motion  is  made  to  dismiss  the  appeal  in  this  case,  by 
the  respondent,  because  no  undertaking  has  been  filed  since 
filing  the  notice  of  appeal.  In  the  case  of  Shissler  y.  Crooks, 
ai\ie,  this  court  decided,  at  the  present  term,  that  three 
things  are  necessary  to  perfect  an  appeal,  so  as  to  give  the 
supreme  court  jurisdiction:  1.  The  filing  of  a  notice  of  ap- 
peal; 2.  The  service  of  a  copy  of  such  notice;  and,  3.  The 
filing  of  the  undertaking  required  by  section  296  of  the  civil 
practice  act,  which  undertaking  must  be  filed  within  five 
days  after  the  filing  of  the  notice  of  appeal.  The  under- 
taking must  be  filed  after  the  filing  of  the  notice  of  appeal, 
and  within  five  days. 

It  is  not  legal  to  file  the  undertaking  before  the  notice  is 
filed.  The  record  in  this  case  shows  that  an  undertaking 
was  placed  on  file  with  the  clerk  of  this  court  some  two  days 
before  the  notice  of  appeal  was  filed.  No  appeal  was  pend- 
ing when  the  undertaking  was  filed,  and  since  the  notice  of 
appeal  was  filed  no  undertaking  has  been  filed,  and  for  the 
purposes  of  an  appeal  in  this  case  there  is  no  undertaking 
on  file. 

In  all  civil  cases  appealed  to  this  court,  such  an  under- 
taking as  is  required  by  section  296  of  the  civil  practice  act 
must  be  filed  after  the  notice  of  appeal  is  filed,  and  within 
five  days,  or  the  supreme  court  acquires  no  jurisdiction; 
and  because  no  such  undertaking  has  been  filed  since  the 
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time  of  filing  the  notice  of  appeal,  the  motion  must  be 
granted,  and  the  appeal  dismissed.  (Hastings  v.  Ealleck,  10 
Cal.  31;  Elliott  v.  Chapman^  15  Id.  383;  Shatv  v.  Randall, 
Id.  384.) 

For  these  reasons  the  appeal  in  this  case  is  dismissed. 


JAMES  I.  CRUTCHER,  Appelllant,  v.  DANIEL  CRAM, 

Territorial  Controller,  Respondent. 

Claims  against  the  Territoby— Limitation. — Claims  against  the  territory 
must  be  presented  to  the  controller,  with  the  evidence  in  support  thereof, 
within  two  years  after  the  same  have  accrued. 

Evidence  in  Support  of  Claims. — The  certificate  of  the  prison  commissioner 
to  a  claim  against  the  territory,  that  the  account  is  correct,  and  is  due 
from  the  territory,  is  merely  the  evidence  in  support  of  such  claim. 

Controller. — It  is  the  duty  of  the  controller  to  carefully  examine  all  claims 
against  the  territory  presented  to  him  for  allowance,  and  if  he  is  not  sat- 
isfied that  such  claim  is  correct,  or  if  it  be  not  presented  within  two 
years  from  the  time  it  accrued,  he  may  reject  it,  notwithstanding  the 
certificate  of  the  prison  commissioner  stating  that  it  is  correct. 

Appeal  from  tbe  second  judicial  district,  Ada  county. 

McBride  &  Heuley,  for  the  appellant. 
J.  W.  Huston,  for  the  respondent. 

Opinion  by  Lewis,  J.  Noggle,  C.  J.,  and  Whitson,  J., 
concurred. 

Tbe  facts  in  this  case,  as  shown  by  the  record,  are  as  fol- 
lows: In  March,  1868,  the  plaintiff  was  territorial  prison- 
keeper,  and,  as  such,  had  charge  of  the  territorial  prison, 
with  the  convicts  therein  confined.  That  several  of  said 
prisoners  in  his  charge  and  custody  escaped,  and  that  in 
the  pursuit  and  capture  of  three  of  them  he  expended  the 
sum  of  one  thousand  dollars  in  the  month  of  March,  1868. 
That  on  the  twenty-second  day  of  November,  1870,  two 
years  and  eight  months  after  said  money  had  been  expended, 
the  plaintiff  presented  to  the  territorial  treasurer,  as  ex  officio 
prison  commissioner,  for  allowance,  his  account,  in  the 
words  and  figures  following,  to  wit : 

**  Idaho  territory,  to  James  I.  Crutcher,  territorial  prison- 
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keeper,  Dr.,  to  money  expended  in  pursuing  and  arresting 
Hiram  Kortz,  Dunn,  Bailej,  escaped  territorial  convicts, 
during  the  month  of  March,  1868.  One  thousand  dollars — 
$1,000." 

This  account  is  sworn  to,  and  on  the  twenty-second  day 
of  November,  1870,  the  territorial  prison  commissioner 
made  thereon  the  following  indorsement,  to  wit: 

*'D.  Cram,  Territorial  Controller: 

"Sir — I  have  examined  the  above  account,  and  believe  the 
same  to  be  true  and  correct,  and  the  territory  is  justly  in- 
debted to  James  I.  Crutcher  in  the  amount  of  one  thousand 
dollars,  for  which  vou  will  issue  your  warrant  upon  the 
prison  fund.  "  E.  C.  STERLING, 

"Prison  Commissioner." 

The  controller  refused  to  issue  the  warrant,  and  the  ques- 
tion submitted  to  the  court  below  was,  whether  a  writ  of 
mandamus  be  ordered  to  compel  him  to  issue  the  warrant 
It  is  insisted  by  the  plaintiff  that  the  controller  is  by  law 
required  to  issue  the  warrant  upon  the  certificate;  that  he 
is  concluded  and  estopped  by  the  certificate  of  the  prison 
commissioner,  and  can  not  go  behind  it  to  ascertain 
whether  the  account  be  such  as  the  law  requires  shall  be 
paid,  or  whether  it  has  been  presented  in  time  under  the 
provisions  of  the  statute. 

It  is  provided  by  section  7,  page  192,  Laws  of  the  Third 
Session,  that  all  persons  having  claims  against  the  territory 
shall  exhibit  the  same,  with  the  evidence  in  support  thereof, 
to  the  controller,  to  be  audited,  settled,  and  allowed,  within 
two  years  after  such  claims  shall  accrue,  and  not  afterward. 
And  by  the  provisions  of  section  9,  page  162,  Third  Ses- 
sion Laws,  it  is  made  the  duty  of  the  territorial  prison  com- 
missioner to  examine  and  certify  all  accounts  of  the  terri-* 
torial  prison-keeper  to  the  controller,  when  satisfied  they 
are  legal.  The  law  requires  that  the  accounts  be  certified 
to  the  controller.  Why  provide  for  sending  to  the  con- 
troller the  accounts  certified,  if  the  controller  is  to  have  no 
discretion?  Had  the  legislature  intended  to  make  the  ac- 
tion of  the  commissioner  conclusive,  they  would  have  pro- 
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vided  for  the  allowance  of  the  accounts  by  the  commis- 
sioner, and  not  ha^e  required  the  account  to  be  certified  up. 

The  laws  above  referred  to  were  both  passed  at  the  third 
session,  and  are  to  be  construed  together,  and  a  fair  con- 
struction seems  to  be  this: 

That  the  certificate  of  the  commissioner  upon  the  account, 
is  the  evidence  of  the  plaintiff  in  support  of  his  claim. 
That  this  claim  should  have  been  presented  to  the  control- 
ler, with  such  certificate,  within  two  years  after  the  claim 
accrued;  that  as  it  appeared  on  the  face  of  the  account  that 
more  than  two  years  had  elapsed  after  the  claim  bad  ac- 
crued, the  controller  was  by  law  prohibited  from  allowing 
the  claim.  That  in  all  cases  it  is  the  province  and  duty  of 
the  controller  to  allow  no  claims  unless  he  is  satisfied  that 
they  are  correct,  and  presented  within  the  time  provided  by 
law;  and  that  notwithstanding  the  commissioner's  certifi- 
cate thereon,  he  may  allow  or  reject  the  claim,  as  the  law 
and  facts  may  require. 

The  judgment  of  the  district  court  is  therefore  affirmed. 


THE  PEOPLE,  Appellants,   v.  H.  L.   PRESTON  and 
WELLS  D.  WALBRIDGE,   Respondents. 

Revenue— Taxes — Injunction. — The  purpose  of  section  3  of  the  revenue 
act,  making  the  taxes  a  lien  on  the  property,  and  declaring  that  it  shall 
not  be  removed  until  the  taxes  are  paid,  is  to  secure  the  payment  of  the 
taxes.  If  the  payment  of  a  judgment  for  taxes  is  secured  by  an  under- 
taking on  appeal,  an  injunction  ought  not  to  be  granted  to  prevent  the 
removal  of  the  property. 

Appeal  from  the  third  judicial  district,  Owyhee  county. 
Judgment  was  rendered  against  the  Webfoot  Mill  for 
taxes;  the  defendants  appealed,  and  executed  a  stay  bond  in 
double  the  amount  of  the  judgment  and  costs.  The  de- 
fendants thereafter  were  about  to  take  and  carry  away  the 
mill,  whereupon  the  plaintiffs  brought  action  and  prayed 
an  injunction  to  restrain  defendants  from  removing  the 
same.  The  district  court  refused  the  injunction,  and  from 
that  order  the  plaintiffs  appealed 
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L.  P,  Higbee^  for  the  appellants: 

Appeal  and  stay  bond  does  not  destroy  or  release  the 
lien.  {England  v.  LeiviSy  25  Cal.  337;  Low  v.  Adams,  6  Id. 
277.)  Mortgage  liens  are  analagous  to  the  tax  lien,  and 
courts  of  equity  always  protect  mortgage  liens,  by  injunc- 
tion, against  threatened  waste  or  destruction  of  the  mort- 
gaged property.  (1  Hilliard  on  Mortgages,  226-234  ; 
Willard's  Eq.  Jur.  369-381;  Story's  Eq.,  sees.  912-915.) 

Rosborough  dk  Preston,  for  the  respondents. 

Opinion  by  Lewis,  J.  Nooglb,  C.  J.,  and  WmrsoN,  J., 
concurred. 

The  plaintiffs  filed  a  bill  in  equity  to  restrain  defendants 
from  moving  certain  mill  property  from  the  territory, 
alleging  that  a  judgment  was  rendered  against  the  property, 
to  wit,  the  Webfoot  Mill,  January  22, 1870,  for  the  taxes  for 
1869,  in  the  Owyhee  district  court.  That  no  part  of  the 
judgment  has  been  paid.  That  the  judgment  is  a  lien  upon 
the  property.  That  an  appeal  has  been  taken  from  the 
judgment  to  the  supreme  court  of  the  territory.  That 
execution  has  been  stayed.  The  defendants  filed  no  an- 
swer, and  the  court  below  made  an  order  and  decree  dis- 
missing the  bill,  on  the  grounds  that  there  was  no  equity 
in  the  bill,  from  which  order  and  decree  the^  plaintiff  ap- 
pealed. . 

The  sole  question  presented  by  the  record  is,  whether 
there  be  any  equity  in  the  bill.  Section  3  of  the  revenue 
act  gives  the  plaintiff  a  lien  upon  the  property  assessed,  and 
declares  that  the  lien  shall  not  be  satisfied  or  removed 
until  the  taxes  are  paid;  and  so  also,  on  judgment  rendered, 
the  lien  continues  (sec.  41).  The  bill  discloses  the  facts 
that  defendants  are  about  to  tear  down  and  remove  the  mill 
beyond  the  limits  of  the  territory,  and  that  the  lien  will  be 
lost,  and  that  the  judgment  will  be  rendered  worthless. 

The  object  and  purpose  of  the  law  in  giving  the  lien  is 
doubtless  to  secure  the  payment  of  the  taxes.  The  plaint- 
iff, however,  insists  that  as  the  law  gives  the  lien,  this  court 
should  preserve  and  protect  it.     It  is  true,  that  the  law 
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techincally  gives  such  lien,  that  it  is  so  provided;  bat  when 
the  object  of  the  law  is  accomplished,  and  the  reason 
ceases,  the  rule  should  not  be  applied.  It  is  shown  that 
the  defendants  have  taken  an  appeal,  and  this  the  law  de- 
clares they  may  do;  that  for  the  purpose  of  securing  the 
payment  of  the  judgment,  a  bond  has  been  filed  in  double 
the  amount  of  the  judgment,  with  ample  sureties,  which 
the  law  declares  shall  stay  the  proceedings,  and  such  bond 
stands  in  the  place  of  a  deposit  of  a  sum  of  money  equal 
to  the  amount  of  the  judgment. 

Where  a  party  has  a  remedy  at  law,  he  can  not  come  into 
a  court  of  equity.  (Hilliard  on  Injunctions,  page  15.)  It  is 
also  said  that  an  application  to  a  court  of  chancery  for  the 
exercise  of  its  prohibiting  powers,  must  come  recommended 
by  the  dictates  of  conscience,  and  sanctioned  by  the  clear- 
est principles  of  justice;  that  the  process  of  injunction 
should  be  applied  with  the  utmost  caution.  (Hilliard  on 
Injunctions,  sec.  18.)  Does  the  case  at  bar  come  within 
the  purview  of  the  above  rule?  Is  it  in  accordance  with 
the  principles  of  equity  and  good  conscience  that  when,  as 
disclosed  by  the  bill,  the  plaintiflf  has  full,  perfect,  and 
ample  security  for  the  payment  of  the  taxes,  the  writ 
should  be  issued?  We  think  such  is  not  the  purpose  of  the 
law,  and  most  clearly  it  is  not  in  accordance  with  the  prin- 
ciples of  equity. 

Wherefore,  inasmuch  as  there  is  no  equity  in  the  bill,  the 
judgment  and  order  of  the  district  court  is  affirmed. 


EMMA  E.  COX,  Eespondent,   v.  THE  NORTH-WEST- 
ERN STAGE  CO.,  Appellant. 

Wbjtten  Instruments — "Due  Execution." — The  due  execution  of  an  in- 
strument in  writing  goes  to  the  manner  and  the  form  of  its  execution, 
by  a  person  competent  to  execute  it  according  to  the  laws  and  customs 
of  the  country  where  executed. 

Idem — "Genuineness"  of  an  Instrument. — ^The  genuineness  of  an  instru- 
ment in  writing  goes  to  the  question  of  its  having  been  the  act  of  the 
party,  just  as  represented;  or,  in  other  words,  that  the  signature  is  not 
spurious,  and  that  nothing  has  been  added  to  or  taken  from  it,  which 
would  lay  the  party  signing  or  changing  the  instrument  liable  for  forgery- 


Jan.  1871.]  Cox  v.  North-Western  Stage  Co.  377 

Opiuion  of  the  Court — Whitson,  J. 

Practice. — A  failure  by  plaintiff  to  deny,  by  affidavit,  the  genuineness  and 
due  execution  of  an  instrument  in  writing  set  forth  in  the  answer  as  the 
foundation  of  the  defense,  does  not  preclude  the  plaintiff  from  showing, 
on  the  trial,  that  it  was  procured  by  fraud  or  misrepresentation. 

CJoNTiNUANCE — POSTPONEMENT — DISCRETION. — Postponing  a  trial  rests  in  the 
sound  discretion  of  the  court;  and  this  court  will  not  review  thaf  discre- 
tion, unless  there  appears  to  have  been  a  very  gross  abuse  in  its  exercise. 

Weight  of  Evidence — Verdict. — When  there  is  some  evidence  to  sustain 
each  of  the  material  questions  upon  which  a  jury  is  bound  to  find  in 
order  to  support  a  verdict,  this  court  ought  not  to  disturb  the  verdict, 
even  if  the  court  would  have  found  differently  on  any  or  all  of  the  issues. 

Fraud — Weight  of  Evidence. — If  there  is  some  evidence  tending  to  show 
fraud,  the  question,  whether  or  not  there  actually  was  fraud,  is  to  be  sub- 
mitted to  the  jury. 

Sealed  Instrument. — An  instrument  under  seal,  not  required  by  law  to  be 
sealed  to  give  it  effect,  gives  it  no  more  solemnity,  or  makes  it  no  more 
binding  upon  the  party  sought  to  be  charged  thereby,  than  if  not  under 
seal. 

Jury — Presumption. — A  jury  is  presumed  to  have  found  its  verdict  upon 
the  facts  without  having  been  influenced  by  passion  or  prejudice,  and 
where  a  verdict  is  for  a  less  sum  than  the  full  amount  demanded  in  the 
prayer  of  the  complaint,  this  presumption  is  strengthened.  That  a  jury 
has  been  influenced  by  passion  or  prejudice  must  be  made  to  appear 
affirmatively. 

Appeal  from  the  second  judicial  district,  Ada  county. 

H.  L,  Preston,  Jos.  W.  Huston,  and  H.  E.  Priclcett,  for  the 
appellants. 

E.  J.  Curtis  and  McBrlde  dc  Henly,  for  the  respondent. 

Whitson,  J.,  delivered  the  opinion;  Lewis,  J.,  concurring. 
NoGOLE,  G.  J.,  dissented. 

On  the  thirty-first  day  of  October,  1870,  Emma  E.  Cox 
commenced  in  the  district  court  of  Ada  county  an  action 
against  the  North-western  Stage  Co.,  of  which  Fuller, 
Parker  &  Co.  were  proprietors,  alleging  in  her  complaint 
that  on  the  twenty-sixth  of  September,  1870,  the  said  com- 
pany were  common  carriers  of  passengers  for  hire  by  stage- 
coach, between  Silver  City  in  the  county  of  Owyhee  and 
Boise  City  in  the  county  pf  Ada;  that  on  said  day  the  de- 
fendants received  her  upon  their  stage-coach  to  be  carried 
from  Babbington's  station  in  Owyhee  county,  to  Bernard's 
station  in  Ada  county,  on  the  line  of  said  stage  route;  that 
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while  she  was  such  passenger  between  said  stations  the 
coach  upon  which  she  was  being  carried  was  by  the  care- 
lessness and  negligence  of  the  defendants  overturned  and 
thrown  down,  by  means  whereof  she  was  greatly  bruised, 
wounded,  and  permanently  injured  in  body,  and  had  so  con- 
tinued from  the  day  of  the  accident  up  to  the  commence- 
ment of  the  action,  whereby  she  was  damaged  generally  in 
the  sum  of  twenty  thousand  dollars,  and  specially  in  the 
sum  of  six  hundred  dollars,  for  which  she  asked  judgment. 
On  the  seventh  of  November,  1870,  the  district  court  con- 
vened, and  on  the  eighteenth  of  November,  the  defend- 
ants filed  their  answer  denying  every  material  allegation  in 
the  complaint,  except  that  they  were  common  carriers;  and 
also  set  up  as  a  bar  to  the  action,  that  on  the  twenty-sixth 
of  September,  the  plaintiff  executed  an  instrument  of  writ- 
ing under  her  hand  and  seal,  whereby  she  had  released  the 
company  from  any  and  all  liability  on  account  of  any  injury 
she  had  received  by  reason  of  the  accident;  which  instru- 
ment was  set  up  by  copy  in  the  answer.  On  the  nineteenth 
of  November,  defendants  moved  for  judgment  on  the  plead- 
ings, for  the  reason  that  the  plaintiff  had  filed  no  affidavit 
denying  the  due  execution  and  genuineness  of  the  instru- 
ment of  writing  which  had  been  set  up  by'copy  in  the  answer. 
The  court  overruled  the  motion  and  defendants  excepted. 
On  the  same  day  defendants  moved  for  a  continuance,  on 
the  affidavit  of  E.  S.  Hubbell,  which  was  resisted  upon  the 
counter  affidavit  of  plaintiff.  The  court  overruled  the  mo- 
tion and  defendants  excepted. 

On  the  twenty-first  of* November,  the  cause  went  to  trial, 
and  continued  until  the  twenty-third,  when  the  court  charged 
the  jury,  who,  on  the  same  day,  returned  a  verdict  for 
plaintiff  for  fifteen  thousand  dollars  general,  and  two  hun- 
dred and  eighty  dollars  especial  damages.  Defendants 
moved  for  a  new  trial.  The  motion  was  heard  and  deter- 
mined adversely  to  the  motion,  on  the  twenty-fourth  of  De- 
cember, to  which  defendants  excepted. 

The  defendants  appeal  to  this  court,  and  the  questions 
presented  for  our  consideration  are:  1.  Did  the  court  err 
in  refu:sing  to  give  the  defendants  judgment  on  the  plead- 
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ings?  2.  Did  the  court  err  in  refusing  to  postpone  the  trial? 
3.  Did  the  court  err  in  charging  the  jury  upon  matters  of 
law?  4.  Did  the  jury  give  damages  not  supported  by  the 
evidence  as  applied  to  the  law  given  by  the  court  ? 

The  discussion  of  the  first  proposition  involves  a  ques- 
tion of  practice  under  the  statute  only.  Sections  53,  54, 
and  65  of  the  civil  practice  act  provide  as  follows : 

Sec.  53.  "When  an  action  is  brought  upon  a  written  in- 
strument, and  the  complaint  contains  a  copy  of  such  instru- 
ment, or  a  copy  is  annexed  thereto,  the  genuineness  and 
due  execution  of  such  instrument  shall  be  deemed  admitted, 
unless  the  answer  denying  the  same  be  verified. 

Sec.  54.  ''Where  the  defense  to  an  action  is  founded 
on  a  written  instrument,  and  a  copy  thereof  is  contained  in 
the  answer,  or  is  annexed  thereto,  the  genuineness  and  due 
execution  of  such  instrument  shall  be  deemed  admitted, 
unless  the  plaintiff  file  with  the  clerk,  five  days'  before  the 
commencement  of  the  term,  at  which  the  action  is  to  be 
tried,  an  affidavit  denying  the  same;  provided,  that  the  due 
execution  of  the  instrument  shall  not  be  deemed  to  be  ad- 
mitted by  a  failure  to  controvert  the  same  on  oath,  as  pre- 
scribed in  this  and  the  last  preceding  section,  unless  the 
party  controverting  the  same  is,  upon  demand,  permitted 
to  inspect  the  original  before  filing  such  answer. 

Sec.  65.  ''  Every  material  allegation  of  the  complaint,  not 
specially  controverted  by  the  answer,  shall,  for  the  purposes 
of  the  action,  be  taken  as  true;  the  allegation  of  new  matter 
in  the  answer  shall,  on  trial,  be  deemed  controverted  by  the 
adverse  party." 

It  is  claimed  by  the  defendants  that  the  plaintifiEs,  in  not 
denying  under  oath  the  genuineness  and  due  execution  of 
the  release  set  up  by  them  in  their  answer,  should  be 
deemed  to  have  admitted  its  genuineness  and  due  execution. 
While  we  do  not  think  that  section  65  denies  for  the  plaint- 
iff the  genuineness  and  due  execution  of  the  written  instru- 
ment set  up  as  a  bar  by  the  defendants,  there  can  be  no 
doubt  but  that  such  section  does  controvert  for  the  plaintiff 
every  other  fact  alleged  by  the  defendants  and  set  up  as  new 
matter  by  way  of  defense.     There  can  be  no  doubt  but  that 
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section  54  was  intended  to  vary  the  general  rule  provided 
for  in  section  65,  and  the  question  arises,  what  did  the 
plaintiff  admit  by  not  filing  an  affidavit? 

Evidently  she  admitted  nothing,  except  that  release  was 
genuine  and  duly  executed;  for  section  65  has  controverted 
for  her  every  other  allegation  of  new  matter  in  the  answer, 
which  is  alleged  affirmatively  therein,  or  which  follows  as  a 
deduction  therefrom. 

Defendants  say  to  plaintiff,  in  their  answer,  substantially': 
**  You  have  given  us  a  release  of  all  demands  you  ever  had 
against  us,  and  you  have  done  this  under  your  hand  aad 
seal,  and  the  law  presumes  that  such  instrument  was  genu- 
ine, and  duly  executed,  and,  as  a  necessary  deduction,  that 
you  intended  everything  which  could  be  claimed  under  the 
release." 

Plaintiff  says  to  defendants,  in  her  reply,  which  the  law 
puts  in  for  her:  **I  admit  that  such  release  was  duly  exe- 
cuted by  me,  and  that  it  is  genuine;  but  I  deny  that  I  in- 
tended what  the  terms  of  the  writing  imply,  and  contend 
that  it  was  obtained  by  fraud  and  misrepresentation."  Could 
plaintiff  truthfully  say  more?  Could  plaintiff  have  denied 
the  due  execution  and  genuineness  of  that  instrument  with- 
out committing  perjury,  and  yet  it  be  true,  as  a  matter  of 
fact,  that  she  was  in  every  way  competent  to,  and,  in  fact,  did 
execute  the  very  instrument  alleged  in  the  answer,  in  the 
manner  and  form  as  set  up  therein  ?  We  think  not.  The 
due  execution  of  an  instrument  goes  to  the  manner  and 
form  of  its  execution  according  to  the  laws  and  customs  of 
the  county,  by  a  person  competent  to  execute  it.  The  gen- 
uineness of  an  instrument  evidently  goes  to  the  question  of 
its  having  been  the  act  of  the  party  just  as  represented,  or, 
in  other  words,  that  the  signature  is  not  spurious;  and  that 
nothiug  has  been  added  to  it,  or  taken  away  from  it,  which 
would  lay  the  party  changing  the  instrument,*or  signing  the 
name  of  the  person,  liable  for  forgery. 

If  Fuller,  Parker  &  Co.  should,  through  their  authorized 
agent,  go  to  A.,  a  stock-raiser  in  this  valley,  and  should  exe- 
cute a  note  for  two  hundred  dollars  to  him,  as  the  considera- 
tion for  a  fine  stage  horse  of  which  he  represented  himself,  and 
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of  which  they  beliered  him  to  be  the  owner,  but  which  in 
fact  belonged  to  B.,  would  any  lawyer  say  that  because  the 
consideration  had  failed,  that  therefore  the  note  was  not 
duly  executed  and  genuine?  Where  a  written  instrument 
is  set  up  in  a  complaint  as  the  foundation  of  an  action,  and 
its  genuineness  and  dae  execution  are  not  denied  by  a  veri- 
fied answer,  the  same  rule  applies  in  relation  to  what  is 
deemed  to  be  admitted,  as  in  the  case  where  the  answer 
sets  up  a  written  defense,  and  no  affidavit,  denying  its  gen- 
uiness  and  due  execution,  is  filed.  Take  as  an  illustration 
the  case  of  the  company  in  the  purchase  of  the  horse  of  A., 
and  let  us  further  suppose  that  A.  should  bring  an  action  to 
recover  the  two  hundred  dollars  upon  the  note  given  A.  for 
B.'s  horse,  and  a  copy  of  the  note  should  be  set  out  in  the 
complaint,  what  would  the  company  bo  admitting  by  set- 
ting up  the  misrepresentation  and  fraud  on  the  part  of  A., 
if  they  failed  to  deny  the  genuineness  and  due  execution  of 
the  note?  Could  it  be  contended  that  setting  up  those 
facts  of  fraud  and  deceit  was  denying  the  genuineness  and 
due  execution  of  the  note?  Clearly  not.  We  think  that 
the  law  in  the  case  at  bar,  set  up  for  plaintiff  every  defense 
against  this  release  that  the  company  set  up  in  their  an- 
swer in  our  supposed  case,  unless  it  should  be  contended 
that  their  defense  of  fraud  and  misrepresentation  was  a  de- 
nial of  the  genuineness;  and  due  execution  of  the  instru- 
ment, which  we  do  not  think  could  be  maintained,  even  if 
their  answer  was  verified. 

We  think  this  view  of  the  case  is  amply  sustained  by  the 
following  authorities  under  similar  statutes  and  rules  of 
practice  to  ours :  Smith  v.  Milburi},  17  Iowa,  30,  and  13 
How.  103;  Corcoran  \.  Dull,  32  Cal.  83;  Bryan  v.  Manne, 
28  Id.  238;  Heroldy.  Smilh,  84  Id.  122. 

The  second  proposition  is,  **  Did  the  court  err  in  refusing 
to  postpone  the  trial?"  The  question  of  postponing  trials 
has  always  been  held  by  the  courts  to  be  in  the  sound  dis- 
cretion of  the  court  which  had  a  knowledge  of  all  the  facts 
and  circumstances  in  th^  case,  and  it  has  never  been  the 
policy  of  appellate  courts  to  control  the  discretion  of  the 
lower  courts,  unless  there  was  a  very  gross  abuse  of  discre- 
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tioD.  Section  158  of  the  civil  practice  act  is  the  only  pro- 
vision which  provides  for' a  postponement,  and  that  section 
only  provides  when  a  postponement  shall  not  be  granted, 
and  we  can  only  infer  that  by  implication  in  certain  cases  a 
continuance  should  be  granted,  in  the  sound  discretion  of 
the  court.  It  has  been  held  in  California,  under  a  similar 
statute  to  ours,  that  even  in  a  criminal  case,  where  a  counter 
affidavit  was  filed  tending  to  show  that  the  application  was 
not  made  in  good  faith,  the  court  did  not  abuse  its  discre- 
tion in  refusing  a  continuance.  (The  People  v.  De  Lacey, 
28  Cal.  589.)  In  this  case  the  application  is  based  upon 
the  affidavit  of  E.  S.  Hubbell,  who  is  an  agent  of  the  com- 
pany, and  who  swears  the  company  expects  to  prove  certain 
things  by  one  D.  R.  Johnson,  who  had  been  duly  served 
with  subpoena  as  a  witness  for  the  company.  Hubbell 
swears  that  the  company  expect  to  prove  by  Johnson  that 
the  drivers  were  forbidden  to  receive  any  passenger  on  the 
coaches  of  the  company  who  had  not  been  regularly  entered 
upon  the  way-bills;  that  he  had  settled  this  matter  in  con- 
troversy with  Miss  Cox,  who  fully  understood  the  terms  of 
the  settlement;  that  plaintiff  had,  before  and  after  the  set- 
tlement, admitted  that  she  was  on  the  stage  without  the 
consent  of  the  company;  that  there  was  no  negligence  on 
the  part  of  the  driver,  and  that  the  overturning  of  the  stage 
was  purely  accidental;  that  the  agents  or  attorneys  of  the 
company  did  not  know  that  Johnson  was  going  away  until 
late  in  the  evening  before  his  departure  on  the  following 
morning.  It  appears  that  the  drivers  had  orders  to  not 
receive  any  passenger  on  the  coach  who  had  not  been  regu- 
larly registered  on  the  way-bill,  and  yet  there  was  no  one 
by  whom  this  fact  could  be  proved.  But  even  if  such 
were  the  orders,  it  does  not  appear  from  the  affidavit  that 
Miss  Cox  was  admonished  of  this  fact,  and  therefore  it  was 
immaterial  as  to  whether  such  orders  were  given  drivers  or 
not. 

Miss  Cox  flatly  contradicts  every  other  thing  which 
Hubbell  says  Johnson  would  swear  to,  and  the  affidavit 
stated  that  all  these  matters  were  either  admissions  of  hers, 
or  transactions  with  which  she  was  connected,  and  of  which 
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she  mnst  have  necessarily  had  a  personal  knowledge.  We 
think  that  her  affidavit  had  a  very  strong  tendency  to  show 
that  the  affidavit  of  defendant's  agent  was  not  made  in  good 
faith. 

3.  The  question  as  to  how  far  the  court  erred  in  charg- 
ing the  jury  is  in  this  case  purely  a  law  question,  as  it  does 
not  appear  from  the  charge  of  the  court  that  any  attempt 
was  made  to  state  the  facts,  or  to  assume  that  anything  had 
been  proved.  The  court  charged  the  jury  upon  the  ques- 
tion of  fraud  and  negligence,  and  we  think  the  charge 
sound  upon  these  subjects,  as  well  as  upon  all  the  essential 
questions  of  law  raised  in  the  case. 

4.  As  the  charge  of  the  court  is  so  intimately  connected 
with  the  facts,  as  found  by  the  jury,  we  come  now  to  con- 
sider as  to  whether  or  not  the  jury  was  justified  in  finding 
what  they  did  under  the  facts,  as  applied  to  the  law  given 
to  them  by  the  court. 

We  must  presume  that  the  jury  found  four  things:  1. 
That  the  plaintiff  was  very  severely  injured  by  the  overturn- 
ing of  defendant's  stage-coach;  2.  That  such  accident  was 
the  result  of  carelessness  on  the  part  of  the  company's 
driver;  3.  That  the  release  was  obtained  by  fraud;  and  4. 
That  she  was  damaged  in  the  sum  of  fifteen  thousand  two 
hundred  .and  eighty  dollars.  These  four  things  were  all 
essential  in  order  to  enable  plaintiff  to  recover,  and  the 
only  question  for  us  to  determine  is,  was  there  some  evi- 
dence on  each  of  these  points  to  support  the  verdict  ?  The 
question  is  not  whether  this  court  would  have  found  as  the 
jary  did,  but  whether  or  not  there  was  such  an  abuse  of 
discretion  on  the  part  of  the  jury  as  to  demand  an  inter- 
ference by  this  court.  No  one  will  contend  but  what  the 
jury  had  a  right  to  pass  upon  all  of  these  questions. 

1.  As  to  the  first  fact  found  by  them,  we  do  think  that 
there  was  not  only  some  evidence  to  support  the  finding, 
but  considerable. 

2.  As  to  the  second  fact  found,  the  rule  is,  that  if  there  is 
evidence  tending  to  show  fraud,  the  question  as  to  whether 
or  not  there  actually  was  fraud,  is  to  be  submitted  to  the 
jury.     It  is  not  necessary  for  us  to  go  further  than  to  deter- 
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mine  whether  or  not  there  was  such  a  tendency  in  the  facts 
surrounding  the  execution  of  this  release.  The  testimony 
is  that  the  phiintiff  did  not  read  the  instrument,  but  that 
she  relied  on  the  statement  of  those  who  told  her  that  it 
was  a  paper  which  Mr.  Johnson  wanted  her  to  sign,  to  show 
the  company  that  he  had  paid  the  doctor's  bill,  and  made 
everything  all  right.  All  the  witnesses  use  the  same  phrase. 
Why  put  in  doctor's  bill  if  "made  everything  all  right" 
was  intended  to  cover  every  other  claim  that  plaintiff  had 
against  the  company?  Why  not  have  said  that  the  paper 
was  *'  wanted  by  Mr.  Johnson  to  show  the  company  that 
everything  was  all  right?"  Why  not  have  said  that  **  this 
paper  is  to  show  the  company  that  the  plaintiff  had  relin- 
quished all  right  of  action  against  it?" 

The  doctor's  bill  may  have  been  made  very  prominent  in 
order  to  detract  the  attention  from  the  importance  of  what 
followed.  We  doubt  whether  or  not  the  most  acute 
observer  would  ever  have  mistrusted  that  **made  evei-y- 
thing  all  right,"  when  used  in  connection  with  *'paid  the 
doctor's  bill,"  meant  anything  more  than  that  everything 
had  been  made  all  right  in  relation  to  the  doctor's  bill. 
While  this  court  may  not  have  found  that  there  was  suffi- 
cient fraud  to  set  aside  the  releasie,  we  do  think  that  there 
was  enough  evidence  on  that  subject  to  submit  to  the  jury 
that  question,  and  that  the  court  properly  submitted  the 
actual  fact  of  fraud  to  them. 

The  fact  that  the  release  was  under  seal  imports  no  more 
dignity  than  if  it  had  been  otherwise,  because  it  was  not  an 
instrument  which  is  required  to  be  under  seal. 

A  plain  receipt  reading, 

**  Received,  September  26,  1870,  of  Fuller,  Parker  &  Co., 
one  hundred  dollars,  in  full  of  all  demands,  of  whatsoever 
nature,  against  them  held  by  me. 

''Signed,  EMMA  E.  COX," 

would  have  been  as  binding  on  her  in  such  a  case  as  the 
most  solemn  and  dignified  release  that  could  be  prepared. 
One  would  be  of  no  more  avail  than  the  other  under  the 
same  state  of  facts. 
3.  The  jury  evidently  believed  that  there  was  negligence 
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on  the  part  of  the  company,  or  in  other  words,  that  the 
accident  might  have  been  avoided.  There  is  nothing  which 
goes  to  show  that  the  jury  found  their  verdict  upon  the  be- 
lief that  there  was  gross  negligence,  and  even  if  the  rule  is 
different  in  cases  of  gross  or  mere  negligence,  in  this  case 
the  questions  would  be  entirely  immaterial,  as  it  is  not 
alleged  in  the  complaint  that  there  was  gross  negligence, 
nor  does  it  appear  from  anything  that  the  jury  intended  to 
give  plaintiff  any  more  than  compensatory  damages.  It  is 
equally  true  that  if  the  jury  were  only  intending  compensa- 
tory damages,  it  is  immaterial  whether  the  stage  was  driven 
by  the  proprietors  or  their  servant. 

4.  The  jury  found  that  the  plaintiff  had  been  damaged 
generally  fifteen  .thousand  dollars,  and  specially  two  hun- 
dred and  eighty  dollars,  and  for  that  reason  alone  we  are 
asked  to  find  three  facts:  1.  That  the  jury  were  giving  ex- 
emplary damages;  2.  That  they  were  influenced  by  passion 
or  prejudice;  and  3.  That  the  amount  of  damages  was  dis- 
proportionate to  the  injury  sustained.  As  to  the  first  point, 
we  are  at  a  loss  to  know  how  we  are  to  infer  that  because 
the  jury  found  a  particular  sum  under  a  correct  charge  as  to 
the  law,  and  the  facts  of  which  they  were  the  exclusive 
judges,  therefore  they  gave  more  than  compensatory  dam- 
ages. The  jury  have  not  told  us  that  they  intended  ex- 
emplary damages,  and  to  presume  it  would  be  to  presume 
against  the  long-established  rule  that  a  jury  are  presumed 
to  find  according  to  the  law  and  facts. 

As  to  the  second  point,  we  do  not  see  by  what  rule  we  are 
to  say  that  the  jury  were  influenced  by  passion  or  prejudice. 
Does  not  the  fact  that  they  might  have  found  a  verdict  for 
five  thousand  dollars  more  than  they  did,  completely  answer 
any  presumption  of  that  kind?  There  is  nothing  which 
goes  to  establish  such  a  state  of  facts.  Nothing  appears 
from  which  we  can  infer  any  such  fact,  except  the  mere 
assertion  of  defendants.  As  to  the  third  point,  that  the 
damages  given  are  disproportionate  to  the  injury  sustained, 
we  can  not  conceive  how  or  by  what  rule  we  are  to  deter- 
mine that  question.  Twelve  men  have  said,  upon  a  matter 
of  fact  of  which  they  are  presumed  to  be  as  good  judges  as 
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we,  that  this  plaintiff  has  in  all  probability  been  injured 
for  life,  and  that  she  ought  to  have  fifteen  thousand  dol- 
lars. Upon  what  rule  of  computation  can  we  say  that  she 
ought  not  to  haye  so  much  ?  Who  can  place  a  yalne  in 
dollars  and  cents  upon  an  eye,  an  arm,  or  a  leg?  With 
what  measure  can  human  suffering  and  loss  of  bodily 
strength  be  computed  ? 

Is  there  any  probability  that  twelve  lawyers,  after  having 
perused  all  the  law-books  from  Blackstone  down,  could 
write  on  separate  slips  of  paper  twelve  amounts,  any  two  of 
which  would  agree  ?  The  presumption  is  in  favor  of  an  im- 
partial and  considerate  action  on  the  part  of  a  jury,  and  we 
must  be  convinced  affirmatively  before  we  could,  by  any 
rule  of  law^  be  permitted  to  question  such  presumption. 
A  jury  of  twelve  good  and  lawful  men  have  said  by  their 
verdict,  that  this  plaintiff  has  been  damaged  in  the  sum  of 
fifteen  thousand  two  hundred  and  eighty  dollars,  and  we  do 
not  think  that,  under  the  law  and  facts,  we  would  be  justi- 
fied in  saying  that  they  were  not  correct,  as  well  as  honest, 
in  their  judgment. 

The  judgment  of  the  court  below  is  affirmed. 


THE  PEOPLE,  Respondents,  v.  PETER  F.  WALTER, 

Appellant. 

Continuance — Discretion. — An  application  for  a  continuance  is  addressed 
to  the  sound  discretion  of  the  court;  and  courts  of  review  will  refuse  to 
disturb  a  ruling  on  such  question,  unless  it  appears  that  such  discretion 
was  abused,  and  the  ruling  arbitrary. 

Insteuctions — Bill  of  Exceptions. — The  proper  mode  of  bringing  before 
the  appellate  court,  for  review,  the  instructions  given  by  the  court  on  its 
own  motion,  is,  by  embodying  them  in  a  bill  of  exceptions. 

iNSiJ^iTY — ^BuRDEN  OF  Proof. — If  the  defendant  relies  upon  insanity  to  pro- 
cure an  acquittal,  he  assumes  the  burden  of  proof  as  to  that  matter.  He 
makes  insanity  an  affirmative  issue  on  his  part;  hence,  to  establish  a  de- 
fense on  the  ground  of  insanity,  the  defendant  must,  by  a  preponderance 
of  evidence,  show  to  the  jury,  that  at  the  time  of  the  commission  of  the 
act,  he  was  laboring  under  such  a  defect  of  reason,  from  disease  of  the 
mind,  as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing;  or, 
if  he  did  know  it,  that  he  did  not  know  he  was.  doing  wrong,  in  respect 
to  the  act  with  which  he  is  charged. 
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fioMiciDB — Mfrdsiu — Every  homicide,  aoexplained,  is  murder;  but  it  is  the 
provinoe  of  the  jury  to  determine,  from  the  evidence  and  circumstances 
before  them,  whether  the  crime  be  murder  in  the  first  or  second  degree. 

Ibxm. — ^If  the  defendant  admitted  the  killing,  in  this  case,  he  admitted  that 
he  was  guilty  of  murder,  if  he  was  not  insane;  and  it  should  have  been 
submitted  to  the  jury,  under  proper  instructions,  to  say,  from  the  evi- 
dence, whether  the  crime  was  murder  in  the  first  or  second  degree. 

Appeal  from  the  first* judicial  district,  Nez  Perce  coanty. 

Lewis,  J.,  delivered  the  opinion.  Whitson,  J.,  concurred. 
KoGGLE,  C.  J.,  dissented. 

On  the  sixth  day  of  October,  1870,  the  grand  jury  of  Nez 
Perce  county,  presented  a  true  bill  of  indictment  against  the 
defendant,  charging  that  the  defendant  on  the  fifteenth  day 
of  September,  1870,  at  Nez  Perce  county,  feloniously,  will- 
fully, deliberately,  premeditately,  and  of  his  malice  afore- 
thought, did  make  an  assault,  etc.,  upon  one,  Joseph  Yotes, 
and  him,  the  said  Joseph  Yotes,  did  feloniously,  willfully, 
deliberately,  premeditately  and  of  his  malice  aforethought, 
did  kill  and  murder.  On  the  seventh  of  October  the  de- 
fendant was  arraigned,  and  on  the  tenth  pleaded  '^not  guilty.*' 
The  cause  was  set  for  trial  on  the  thirteenth  of  October,  at 
ten  o'clock.  On  the  thirteenth  of  October  the  defendant 
filed  motion  for  a  change  of  venue,  which  was  overruled,  to 
which  defendant  excepted.  Defendant  also  filed  his  motion 
for  continuance,  which  was  denied,  defendant  excepting. 
The  case  was  thereupon  tried  before  the  court  and  a  jury, 
and  after  argumentof  counsel  "  the  court,*'  charged  the  jury 
as  to  the  law,  the  counsel  for  the  defendant  excepting 
thereto. 

Whereupon  the  jury,  after  consideration,  returned  a  notice 
as  follows: 

**  T/ie  People  of  the  United  States  in  the  Territory  of  Idaho 
V.  Peter  F.  WaUer, 

'^  Indictment  for  murder  in  the  first  degree. 

*'We,  the  jury,  find  the  defendant  guilty  of  murder  in 
the  first  degree,  as  charged  in  the  indictment. 

"LEVI  ANKNEY,  Foreman." 

On  the  nineteenth  of  October,  sentence  and  judgment  of 
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the  court  was  pronounced,  that  defendant  be  executed  on 
the  ninth  day  of  December,  1870.  Upon  the  fourteenth  of 
November,  1870,  defendant  gave  notice  of  appeal  from  the 
judgment  and  sentence  of  the  court. 

Sundry  errors  have  been  assigned  by  defendant,  to  wit: 

1.  The  court  erred  in  refusing  to  grant  a  continuance. 
2.  The  court  erred  in  denying  defendant's  motion  for  a 
change  of  venue.  3.  The  court  erred  in  refusing  to  admit 
certain  testimony.  4.  The  court  erred  in  charging  the  jury 
that  the  court  was  relieved  from  the  necessity  of  defining 
the  degrees  of  murder,  etc.  5.  The  court  erred  in  charging 
the  jury  as  to  the  law  of  evidence  of  insanity.  6.  The  court 
erred  in  charging  the  jury  that  defendant  was  guilty  of  mur- 
der in  the  first  degree  or  he  is  not  guilty. 

The  first  error  assigned  is  that  the  court  erred  in  refusing 
to  sustain  the  motion  for  a  continuance.  An  application 
for  continuance  is  one  addressed  to  the  discretion  of  the 
court,  and  courts  of  review  have  uniformly  refused  to  dis- 
turb a  ruling  on  such  questions  unless  it  be  shown  that  the 
discretion  was  abused  and  the  ruling  arbitrary.  {Herron  v. 
Jury,  1  Idaho,  190.)  It  is  not  apparent  'from  the  record 
that  such  discretion  was  abased,  and  the  court  committed 
no  error  in  denying  such  motion.  As  to  motion  to  change 
venue  and  ruling  on  the  evidence  brought  here  upon  bill  of 
exceptions,  there  was  no  error  which  could  work  to  defend- 
ant's injury. 

An  important  question  as  to  practice  has  been  raised  in 
the  argument  of  the  case,  and  presented  for  our  determin- 
ation. 

The  instructions  of  the  court  are  not  signed  by  the 
judge.  The  certificate  of  the  clerk  is  attached  identifying 
the  instructions  copied  in  the  transcript  as  a  full  and 
correct  copy  of  the  original  instructions  and  charge  of  the 
court  on  file. 

TJie  minutes  of  the  trial  show  that  the  defendant  ex- 
cepted to  the  instructions  given  by  the  court  to  the  jui-y. 
On  this  condition  of  the  record  are  the  instructions  prop- 
erly before  us.     It  is  provided  by  section  420,  Crim  Prac, 
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that  (lefendaut  may  excepfc  to  a  decision  of  the  court  in  in- 
structing the  jury  as  to  the  law  of  the  case. 

Sec.  422.-  A  bill  containing  the  exceptions  must  be  signed 
by  the  judge  and  filed  by  the  clerk.  Sec.  425.  When  any 
written  charge  has  been  presented  and  given  or  refused, 
the  questions  presented  in  such  charge  need  not  be  ex- 
cepted to,  or  embodied  in  a  bill  of  exceptions,  but  the 
charge  with  the  action  of  the  court  thereon  indorsed  shall 
form  a  part  of  the  record.  Section  449  declares  what  shall 
constitute  the  record;  the  sixth  is  the  bill  of  exceptions; 
and  seventh,  the  written  charges  asked  of  the  court.  A 
majority  of  the  court  are  of  opinion  that  the  proper  mod« 
to  bring  before  this  court  for  review  the-  instructions  of  the 
court  given  on  its  own  motion,  is  by  embodying  them  in  a 
bill  of  exceptions;  but  this  case  involves  the  life  of  an  in- 
dividual, and  the  rule  of  practice  has  not  been  established. 
I  do  not  think  it  justifiable  to  enforce  this  rule  for  the  first 
time  in  the  case  at  bar. 

Therefore,  for  the  purpose  of  this  case,  as  the  instruc- 
tions of  the  court  below  are  before  us  in  the  transcript,  I 
think  we  should  examine  them  as  a  part  of  the  record  of 
the  case. 

The  instructions  given  by  the  court  upon  its  own  motion, 
so  far  as  material  to  the  consideration  of  the  errors  as- 
signed, are  as  follows: 

**  Murder  is  the  unlawful  killing  of  a  human  being  with 
malice  aforethought,  either  express  or  implied.  The  un- 
lawful killing  may  be  efiected  by  any  of  the  various  means 
by  which  death  may  be  occasioned.  Express  malice  is  that 
deliberate  intention,  unlawfully  to  take  away  the  life  of  a 
fellow  creature,  which  is  manifested  by  external  circum- 
stances capable  of  proof.  Malice  shall  be  implied  when  no 
considerable  provocation  appears,  or  when  all  the  circum- 
stances of  the  killing  show  an  abandoned  and  malignant 
heart.  Malice,  in  its  legal  sense,  is  a  wrongful  act  done  in- 
tentionally without  just  cause  or  excuse.  Ordinarily  provo- 
cation is  set  up  as  a  defense;  or  justification  is  in  some  way 
claimed  in  behalf  of  the  defendants;  and  in  such  cases, 
where  any  such  defense  is  interposed,  it  becomes  necessary 
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for  the  court  to  give  the  law  to  the  jury  defiuing  the  diifer- 
ent  degrees  of  murder  and  manshiughter;  this  case,  how- 
ever, is  a  different  one.  The  court  is  relieved  from  that 
duty,  because  the  defendant  and  his  counsel  in  this  case 
admit  the  killing  without  legal  cause  or  provocation,  as 
charged,  but  insist  that  they  have  proved  insanity,  etc.,  at 
the  time. 

"In  entering  upon  the  investigation  of  this  defense,  how- 
ever, the  jury  should  remember  that  the  defendant,  having 
admitted  the  killing  as  charged,  and  setting  up  insanity, 
the  burden  of  proving  this  defense  to  the  satisfaction  of 
the  jury  is  upon  the  defendant;  because  the  law  presumes 
that  every  man  is  sane,  and  possesses  a  sufficient  degree  of 
reason  to  be  responsible  for  his  crime.  Until  the  contrary 
be  proved  to  the  satisfaction  of  the  jury,  and  that  to  estab- 
lish a  defense  on  the  ground  of  insanity,  it  must  be  clearly 
proved,  that  at  the  time  of  the  committing  of  the  act, 
the  party  accused  was  laboring  under  such  a  defect  of  rea- 
son from  disease  of  the  mind  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing,  or,  if  he  did  know  it,  that 
he  did  not  know  he  was  doing  wrong,  in  respect  to  the  very 
act  with  which  he  is  charged. 

"  In  this  case  you  have  a  case  submitted  to  you  which,  for 

he  purpose  of  this  trial,   the  charges  in  the  indictment 

against  the  defendant,  upon  the  trial,  and  in  the  argument 

counsel  for  defendant,  are  admitted  to  have  taken  place 

s  charged.  The  defendant  not  controverting  the  proof,  in- 
sists, however,  that  at  the  time  the  defendant  did  the  act 
charged  he  was  insane,  and  not  responsible  for  what  he  did; 

hey  offer  no  proof  to  the  contrary.     This  is  really  the  only 

uestion  submitted  to  the  jury,  the  question  of  insanity, 
and  that  to  establish  a  defense  on  the  grounds  of  insanity  it 
must  be  clearly  proved  by  a  preponderance  of  the  evidence 
giyen  upon  the  trial,  etc. 

"If  the  jury  find  the  insanity  established,  and  the  defend- 
ant not  guilty,  you  will  simply  say:  *  We,  the  jury,  find  that 
the  defendant  is  not  guilty.' 

"If  the  jury  find  the  defendant  guilty,  the  jury  will  sim- 
ply say:   *We,  the  jury,  find  the  defendant  guilty  of  the 
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offense  as  charged  in  the  indictment.'  The  jury  will  also 
find  the  degree  of  murder,  and  they  will  say  by  their  verdict 
whether  the  defendant  is  guilty  of  murder  in  the  first  or  any 
other  degree. 

^'  The  defendant  in  this  case  is  either  guilty  of  murder  in 
the  first  degree  or  he  is  not  guilty  as  charged." 

The  foregoing  recited  instructions  are  all  that  are  mate« 
rial  to  an  understanding  of  the  case.  The  instructions 
given  to  the  jury  as  to  the  question  of  insanity  are  in  ac- 
cordance with  the  rule  as  laid  down  in  Ohio.  (Loeffher  v. 
Tfie  State,  10  Ohio  State,  598;  Clark  y.  The  State,  12  Id. 
483.)  The  same  rule  is  declared  in  California.  {People  y. 
Coffman,  24  Gal.  230  j  People  v.  Meyers,  20  Id.  618.)  So  also 
in  Mississippi.  {KtUy  v.  Tlie  Stale,  30  Smed.  &  M.  518.) 
In  New  Jersey  it  is  held  that  the  burden  of  proof  is  on 
defendant,  and  that  to  excuse  the  crime  the  jury  ought  to 
be  satisfied  of  the  insanity  beyond  a  reasonable  doubt. 
{State  V.  Spencer,  1  Zab.  197.)  But  this  last  case  goes  too 
far;  a  diffierent  rule  prevails  in  Illinois  {Mopps  v.  The 
People,  31  111.  385),  where  it  is  held,  that  to  convict,  the  jury 
must  be  satisfied  of  the  sanity  of  defendant^ beyond  a  rea- 
sonable doubt,  and  this  is  the  ablest  case  we  have  seen  on 
that  rule.  The  rule  in  New  York  is  the  same  as  in  Illinois. 
{People  V.  McCann,  16  N.  T.  58.)  So  also  in  Michigan. 
{People  V.  Gortrue,  17  Mich.  9.) 

Looking  at  the  well-established  principles  of  law  and  evi- 
dence, that  the  prisoner  is  presumed  to  be  innocent,  that 
Le  is  presumed  sane,  from  the  fact  that  he  is  a  man  of  whom 
rationality  is  an  essential  attribute;  that  to  sustain  the 
prosecution  the  homicide  is  proved,  and  when  the  facts 
which  are  necessary  to  constitute  the  crime  are  sufficiently 
proved  to  warrant  a  conviction  in  the  absence  of  other  proof, 
the  prosecution  may  safely  rest;  a  case  is' then  made  out 
against  the  accused;  and  if  to  procure  an  acquittal  he  relies 
upon  insanity,  he  assumes  the  burden  of  proof  as  to  that 
matter;  he  makes  insanity  an  affirmative  issue  upon  his  part, 
because  it  is  an  allegation  of  fact,  in  opposition  to  a  pre- 
sumption of  law.  The  prosecution  does  not, 'in  a  criminal 
case,  by  affirming  the  guilt  of  the  accused,  undertake  to  prove 
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his  sanity,  for  the  reason  that  it  is  not  necessary  to  prove 
what  the  law  presumes. 

We  are  of  opinion  that  the  rule  as  laid  down  by  the  court 
below,  sustained  as  it  is  by  both  reason  and  authority,  is 
the  better  one;  hence,  the  court  did  not  err,  in  so  charging 
the  jury  as  to  the  question  of  insanity. 

Looking  at  the  whole  of  the  instructions,  as  to  the  other 
points  raised,  we  think  that  they  are  in  substance  this: 

1.  That  in  ordinary  cases  it  is  the  duty  of  the  court  to 
instruct  the  jury  as  to  the  different  degrees  of  murder. 

2.  That  in  this  case  it  is  not  necessary  so  to  do,  because 
the  defendant  admits  the  killing  without  cause  or  provoca- 
tion as  charged,  but  insists  upon  his  insanity,  and  that  in 
reality  the  only  question  submitted  to  the  jury  is  that  of 
insanity. 

3.  That  the  defendant  in  this  case  is  either  guilty  of  mur- 
der in  the  first  degree,  or  he  is  not  guilty  as  charged. 

The  court  did  not  define  to  the  jury  the  law  as  to  what 
constitutes  murder  in  the  first  degree,  and  what  constitutes 
murder  of  the  second  degree  as  contradistinguished  from 
murder  in  the  first  degree;  but  said  to  them  that  if  they 
found  him  guilty  as  charged,  they  would  say  whether  he 
was  guilty  of  murder  in  the  first  or  any  other  degree.  The 
jury  were  only  instructed  in  general  terms  as  to  the  crime 
of  murder,  and  therefore  could  not  consider  as  to  the  dif- 
ferent degrees.  The  court  in  substance  said  to  them :  Gen- 
tlemen, the  defendant  admits  the  killing  as  charged,  and 
insists  upon  insanity  as  a  defense.  Tou  must  find  the  de- 
fendant insane,  or  that  he  is  guilty  of  murder  in  the  first 
degree.  If  the  defendant  had  in  open  court  pleaded  guilty 
of  the  offense  charged  in  the  indictment,  it  would  have  been 
the  duty  of  the  court  to  have  proceeded,  by  examination  of 
witnesses,  to  determine  the  degree  of  the  crime.  (Crim. 
Act,  sec.  17.)  Now  the  defendant  most  certainly,  on  plea 
of  insanity  and  admitting  the  killing,  ought  not  to  be  put 
in  a  worse  condition  than  if  he  had  pleaded  guilty  in  open 
court.  If  the  killing  were  proved  it  would  not  raise  the 
presumption  that  it  was  done  deliberately,  willfully,  and 
premeditatedly,  and  of  malice  aforethought;  in  other  words. 
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it  would  not  raise  the  presumption  that  defendant  is  guilty 
of  murder  in  the  first  degree.  {State  v.  Turner,  Wright, 
20;  People  y.  WhitCy  24  Mead,  580;  Johnson  v.  Coen,  241  a. 
State,  386;  State  v.  McCormick,  27  Iowa,  402.)  The  same 
point  has  been  so  held  in  California.  (People  v.  Gibson,  17 
Cal.  283.)    In  that  case  Justice  Baldwin  says: 

When  a  homicide  is  committed,  it  rests  upon  the  accused 
to  show  justification,  excuse,  or  mitigation,  and  this  not 
being  shown,  the  legal  inference  is  that  he  has  committed 
the  crime  of  murder.  This  crime  consists  in  the  perpetra- 
tion of  an  unlawful  act,  and  the  malicious  intent.  But 
these  characteristics  as  well  apply  to  murder  in  the  sec- 
ond, as  to  murder  in  the  first  degree.  The  act  of  killing 
unexplained  is  murder;  but  the  fact  of  killing  does  not 
necessarily  show  that  it  was  done  with  such  premeditation 
willfulness,  and  deliberation  as  to  constitute  murder  in  the 
first  degree,  or  that  it  was  done  in  the  prosecution  of  a 
felony.  While,  therefore,  every  homicide  unexplained  is 
murder,  it  must  be  left  to  the  jury  to  determine  from  the 
circumstances  before  them,  whether  the  crime  is  murder  in 
the  first  or  second  degree. 

This  exposition  of  the  law  is,  in  our  view,  eminently  sound, 
and  has  ample  authority  to  sustain  it.  (See  also  People  v. 
Foren,  25  Cal.  361.)  The  offense  charged  in  the  indictment 
is  murder.  It  is  not  necessary  to  say  by  the  indictment 
whether  it  be  murder  in  the  first  or  second  degree.  It  is  in 
fact,  not  the  province  of  the  grand  jury  to  determine  as  to 
the  degree  of  the  crime.  The  offense  is  so  stated  in  the  in- 
dictment in  the  case  at  bar  that  the  jury  might  find  murder 
in  the  first  or  second  degree,  and  in  fact  the'  statute  ex- 
pressly requires  the  jury  to  find  the  degree. 

The  defendant  then  in  this  case  was  charged  with  the 
crime  of  murder;  and  in  fact  the  indictment  positively 
states  that  defendant  is  accused  of  the  crime  of  murder. 
And  hence  the  court  erred  in  instructing  the  jury  that  the 
defendant  was  either  guilty  of  murder  in  the  first  degree  or 
he  was  not  guilty  as  charged. 

That  the  jury  understood  that  in  accordance  with  the 
instructions,  defendant  was  charged  with  murder  in  the  first 
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degree,  seems  clearly  shown  by  the  form  of  this  verdict 
herein  above  set  out.     The  case  is  thus  stated: 

Ihe  People  etc.  v.  Peter  F.  Walter. 

Indictment  for  murder  in  the  first  degree. 

When,  therefore,  the  defendant  in  this  case  admitted  the 
killing,  he  only  admitted  that  he  was  guilty  of  murder  (if 
not  insane),  and  it  should  have  been  submitted  to  the  jury 
under  proper  instructions  to  say  from  the  evidence  whether 
defendant  was  guilty  of  murder  in  the  first  degree  or  in  the 
second  degree.  This  is  a  right  to  which  he  was  entitled  by 
law;  it  is  a  substantial  right  in  which  is  involved  his  life, 
hence,  for  errors  occurring  as  above  indicated,  the  judgment 
of  the  district  court  is  reversed,  the  cause  remanded,  and  a 
new  trial  ordered. 


THE  PEOPLE,  EX  rel.  J.  W.  HUSTON,  v.  L.  B. 
LINDSAY  AND  WILLIAM  BRTON. 

C£RTiORARi. — Three  things  are  necessary  tb  be  shown  to  warrant  the  grant- 
ing of  a  writ  of  certiorari  to  the  district  judge:  1.  That  the  judge  ex- 
ceeded his  jurisdiction.  2.  That  there  is  no  appeaL  3.  That  there  is 
no  other  plain,  speedy,  and  adequate  remedy. 

Idem — Dismissing  Writ. — A  writ  of  certiorari  improperly  granted,  will  be 
dismissed  on  motion. 

District  Court— Judge  at  Chambers — JuRisDicrioN— Quo  Warranto. — 
The  district  court  has  jurisdiction  on  qtio  warranto  to  determine  the 
rights  of  several  parties  who  claim  to  be  entitled  to  the  office  of  sheriff; 
and  the  judge  of  that  court  may  properly  decide,  in  such  case,  whether 
it  is  necessary  to  allege  in  the  complaint  that  there  has  been  an  actual 
usurpation  of  the  office;  and  if  there  be  error  in  the  ruling,  such  error 
may  be  corrected  on  appeal. 

Appeal — Judge  at  Chambers. — An  appeal  lies  from  the  judgment  of  a  dis- 
trict judge  at  chambers. 

Judge  at  Chambers — Jurisdiction. — A  judge  of  a  district  court  does  not 
exceed  his  jurisdiction  by  issuing  an  order  or  writ  to  enforce  a  judgment 
rendered  by  him  aA  chambers. 

CER'noRARi. — Certiorari  will  not  lie  until  the  case  has  been  finally  disposed 
of  in  the  inferior  court. 

Certiorabi  to  the  judge  of   tbe   district  court  of  Ada 
county. 

H.  E.  Prickett,  for  the  defendant. 
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William  Bryon  moved  to  quash  and  dismiss  the  writ: 

This  is  a  proceeding  by  writ  of  certiorari,  to  review  the 
proceedings  and  judgment  of  the  judge  of  the  district  court, 
at  chambers.  The  jurisdiction  of  a  judge  at  chambers  is 
sustained,  at  common  law,  by  the  following  authorities: 
Doe  V.  MuMarky,  39  Eng.  Com.  L.  333;  Butler  v.  Stoveheld, 
8  Id.  552;  Slack  V.  Cli/ton,  55  Id.  523;  King  v.  York,  28  Id. 
195;  Tbmlinson  v.  Ballard,  45  Id.  642;  Thompson  v.  Breck, 
Id.  757;  De  Forest  v.  Wall,  58  Id.  598;  Low  v.  Bidley,  59  Id. 
478;  Padwickw.  Turner,  63  Id.  124. 

We  refer  to  the  following  decisions  as  sustaining  the 
jurisdiction,  when  conferred  by  statute:  United  States  v. 
Nourse,  6  Pet.  470  (1  Wise.  623-625);  People  v.  Wilcox,  22 
Barb.  194,  195;  Brack  v.  BeckivUh,  13  Wise.  21.  This  cause 
was  tried  at  chambers  by  stipulation :  Held,  that  the  court 
had  jurisdiction  of  the  subject-matter  and  parties,  and  that 
the  judge  might  so  try  it.  {Walker  v.  Bogan,  1  Wis.  597.) 
This  is  a  well-considered  case,  full  of  pith,  point,  and  law, 
.completely  covering  the  whole  questioji.  -(See  also  Brew- 
stej*  V.  Hartley,  37  Gal.  15.)  The  case  has  not  been  finally 
determined  by  the  judge  of  the  court  below.  It  is  now 
pending  on  a  motion  for  a  new  trial.  Certiorari  will  not  lie 
to  an  inferior  tribunal,  until  the  subject-matter  has  been 
finally  adjudged.  If  the  district  judge  has  erred  in  judg- 
ment, the  case  can  be  brought  to  this  court  for  review,  after 
a  final  judgment  has  been  rendered,  by  appeal  or  writ  of 
error;  therefore  certiorari  will  not  lie. 

J.  Brumback,  for  defendant  Lindsay,  opposing  the  motion : 

We  have  three  things  to  establish :  1.  That  the  district 
judge  has  exceeded  its  jurisdiction.  2.  That  there  is  no 
appeal.  3.  That  there  is  no  other  plaip,  speedy,  and  ade- 
quate remedy.  The  district  court  has  no  jurisdiction  of  the 
subject-matter,  because  an  action  of  this  kind  will  not  lie 
except  where  there  is  a  a  user  of  the  office.  {Saunders  v. 
Haynes,  13  Cal.  148,149;  Angell  &  Ames  on  Corp.,  sees. 
764,  765;  Wheat.  Sel.  1163-1190;  6  Abb.  Pr.  220.  The 
very  words  qiu)  warranto  imply  possession — a  user. 

The  proceeding  attempted  in  this  case  is  special,  there- 
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fore  the  jurisdiction  can  only  be  exercised  by  the  tribunal 
upon  which  it  is  conferred  by  statute.  (Reed  v.  Omnibus 
li,  B.  Co.,  33  Cal.  212.)  The  judge  at  chambers  had  no 
jurisdiction  to  try  the  case.  He  can  do  nothing  at  cham- 
bers that  he  is  not  expressly  authorized  to  do.  {Smith  v. 
Chiclieatei',  1  Cal.  409;  Weeks  v.  Lndioig,  9  Id.  175;  Hegeler 
V.  Henschkdl,  27  Id.  495;  Bond  Y.Pacheco,  80  Id.  532;  Nor- 
wood V.  Keufield,  34  Id.  330;  Beynolds  v.  BasseU,  1  Kansas, 
86.)  The  organic  act  confines  the  judicial  power  to  courts. 
(Sec.  9.)  No  judicial  business,  therefore,  can  be  done  out 
of  court.  The  statutes  only  provide  for  an  appeal  from  the 
judgments  of  a  court;  therefore,  there  is  no  appeal  in  this 
case.  The  right  of  appeal  is  statutory.  (Frerry  v.  Dodge, 
9  Minn.  166.)  When  a  court  attempts  to  exercise  powers 
beyond  its  jurisdiction,  its  proceedings  are  coram  nonjudice, 
and  are  not  reviewable  by  appeal.  {Wedcs  v.  Ludwig,  9  Cal. 
175;  People  v.  Jones,  20  1^.  55;  Stoiie  v.  Elkins,  24  Id,  125; 
People  V.  The  Judges,  24  Wend.  251.)  Lastly,  there  is  no 
other  plain,  speedy,  and  adequate  remedy. 

Lewis,  J.,  delivered  the  opinion.  Whitson,  J.,  concurred, 
and  NoGGLE,  C,  J.,  dissented. 

The  plaintiff,  upon  the  information  of  the  district  attor- 
ney, commenced  an  action  in  the  court  below  against  de- 
fendants, alleging  that  both  defendants  claimed  to  be  en- 
titled to  the  office  of  sheriff  of  Ada  county,  for  the  term  of 
two  years  from  the  second  day  of  January,  1871,  and  asking 
that  the  respective  rights  of  defendants  be  determined.  At 
the  November  term  of  said  court  for  1870,  each  of  the  de- 
fendants filed  separate  answers  admitting  that  they  made 
such  claim,  and  setting  up  the  facts  upon  which  they  based 
their  claims.  The  cause  being  at  issue  at  the  November 
term  of  said  court,  upon  the  complaint  and  separate  an- 
swers of  the  defendants,  and  set  down  for  trial,  by  an  agree- 
ment of  the  parties  the  following  order  was  made  of  record 
on  the  twenty-first  of  November,  1870,  being  the  thirteenth 
day  of  the  term: 

"Now,  on  this  day,  the  attorneys  for  the  several  parties 
file  their  stipulation  that  said  cause  be  continued  beyond 
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the  term,  and  that  the  same  be  tried  before  the  judge  of 
this  court,  at  chambers,  upon  five  days'  notice  to  the  several 
parties;  whereupon  the  court  ordered  that  said  cause  be 
continued,  as  asked  by  counsel  in  said  stipulation  filed." 

On  the  fourteenth  of  December,  Bryon  served  notice  upon 
the  other  parties,  that  he  would  bring  the  case  to  trial  on 
the  twentieth  of  December,  1870,  at  ten  o'clock  a.  m.,  before 
the  judge  at  chambers.  On  the  twentieth  the  case  was  called 
for  trial  at  chambers^  all  of  the  parties  being  present  by 
counsel,  whereupon  defendant  Lindsay  filed  his  motion  to 
dismiss,  because  the  complaint  did  not  set  forth  facts  suffi- 
cient to  constitute  a  cause  of  action.  This  motion  was 
overruled,  to  which  Lindsay  excepted.  The  judge  there- 
upon proceeded  to  hear  and  determine  the  case. — J.  W. 
Huston,  attorney  for  the  people;  Prickett  &  McBride,  for 
Bryon;  Boseborough,  Brumback,  Heed  &  Miller,  for  Lind- 
say. 

After  hearing  the  evidence  and  arguments  of  counsel, 
judgment  was  rendered  that  Bryon  was  entitled  to  such  of- 
fice, on  the  facts  found  for  two  years,  from  the  second  of 
January,  1871,  and  that  Lindsay  was  not;  and  adjudging 
the  right  to  said  office  to  Bryon,  precluding  Lindsay  there- 
from. On  the  thirtieth  of  December,  Lindsay  filed  his  no- 
tice of  motion  for  a  new  trial.  On  the  third  of  Januarv, 
1871,  Bryon  filed  his  affidavit  stating  that  notwithstanding 
the  judgment,  the  defendant,  Lindsay,  on  the  third  day  of 
January,  entered  and  took  possession  of  said  office,  jail,  etc., 
and  prevents  him  from  taking  possession  in  accordance  with 
said  judgment.  An  order  was  then  issued  by  the  judge,  to 
Orlando  Bobbins  as  elisor,  commanding  him  to  put  Bryon 
in  possession,  which  he  did. 

On  the  fourth  of  January,  1871,  Lindsay  filed  his  motion 
and  statement  for  a  new  trial,  before  the  court  below,  which 
was  noticed  for  hearing  on  the  seventh  of  January,  at  ten 
o'clock,  and  before  said  judge.  The  points  raised  upon  said 
motion  being:  1.  Insufficiency  of  the  evidence  to  justify 
the  findings  and  decision;  2.  Error  of  law  occurring  at  the 
trial  duly  excepted  to;  3.  Newly  discovered  evidence. 

This  being  tHe  condition  of  the  cause,  upon  the  seventh 
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of  Janaary,  1871,  defeDdant,  Lindsay,  made  application  to 
this  court  for  a  writ  of  certiorari,  wbich  was  issued,  and  the 
record  being  now  before  this  court.    , 

The  defendant,  Bryon,  files  herein  his  motion  to  quash 
the  writ  of  certiorari  herein  issued  because  it  appears  upon 
the  face  of  the  record  that  certiorari  will  not  lie  in  this  case. 
Section  414,  of  the  civil  practice  act,  provides  in  what  cases 
a  writ  of  certiorari  will  be  granted;  it  is  declared  therein  that 
the  writ  may  be  granted 'by  any  court  of  the  territory,  except 
a  justice's  court.  That  it  will  be  granted  in  all  cases  where 
an  inferior  tribunal,  board,  or  officer  exercising  judicial  func- 
tions, has  exceeded  the  jurisdiction  of  such  tribunal,  board, 
or  officer;  and  there  is  no  appeal,  nor,  in  the  judgment  of  the 
court,  any  other  plain,  speedy,  and  adequate  remedy. 

It  has  been  urged  by  counsel  that  as  this  court,  by  the 
provisions  of  the  laws  of  the  territory,  has  only  appellate 
jurisdiction,  it  can  not  issue  a  writ  of  certiorari  except  in 
and  of  such  jurisdiction;  that  the  language  of  the  statute 
giving  to  any  court  of  the  territory  the  right  to  issue  the 
writ,  must  be  held  to  mean  any  court  of  original  jurisdic- 
tion. The  supreme  court  of  California,  under  a  statute 
similar  to  ours,  held  that  the  supreme  court  of  that  state 
was  only  authorized  to  issue  the  writ  in  aid  of  its  appellate 
jurisdiction,  and  that  the  provisions  of  the  act  granting  to 
any  court  the  authority  to  issue  it  must  be  held  to  mean  any 
court  of  original  jurisdiction.  {Miliken  v.  Huber^  21  Gal. 
166.)  And  it  seems  to  be  the  practice  of  the  supreme  court 
of  the  United  States  to  issue  this  writ  only  in  aid  of  its  ap- 
pellate jurisdiction.  {Fowler  v.  lAndsey,  3  Dall.  411.) 
The  argument  of  counsel  on  this  point  is  entitled  to  much 
consideration,  but  as  we  can  dispose  of  the  case  without' 
determining  that  question  we  will  not  now  decide  as  to  that 
point,  suggesting  that  there  is  much  doubt  on  that  question. 
In  order  that  the  writ  of  certiorari  may  be  granted  under 
the  provisions  of  our  statute,  three  things  must  appear,  to 
wit:  1.  That  the  court  or  judge  below  exceeded  his  jurisdic- 
tion. 2.  That  there  is  no  appeal  provided  by  law  from  the 
judgment  or  decision  of  the  court.     3.  That  there  is  no 
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other  plain,  speedy,  <jr  adequate  remedy.  If  any  one  of 
these  are  wanting  the  writ  can  not  be  granted. 

First,  then,  did  the  conrt  below  exceed  its  jurisdiction? 
To  exceed  is  to  go  far — to  pass  beyond  the  proper  bounds; 
and  if  in  this  sense  the  court  exceeded  its  jurisdiction,  we 
will  have  the  first  of  the  elements  necessary  to  warrant  the 
granting  of  the  writ.  Had  the  court  below  then  jurisdic- 
tion of  the  subject-matter  of  the  action?  The  definition 
given  by  Bouvier  of  subject-matter  is,  **  the  cause,  the  ob- 
ject, the  thing  in  dispute."  The  thing  in  dispute  in  this 
case  was  the  office  of  sheiiif;  both  Lindsay  and  Bryon 
claimed  to  be  entitled  to  the  office,  and  the  question  to  be 
determined  was  the  respective  rights  of  the  parties  to  such 
office.  It  is  claimed  by  Lindsay  that  because  it  was  not 
alleged  in  the  complaint  that  one  of  the  defendants  had 
usurped  said  office,  the  court  or  judge  had  no  jurisdiction 
of  the  subject-matter. 

Section  279  of  the  civil  practice  act  provides,  "that 
when  several  persons  claim  to  be  entitled  to  an  office,  an 
action  may  be  brought  against  all  of  such  persons  to  try 
their  respective  rights."  Now  it  is  clear  that  but  one  per- 
son can  be  in  the  actual  possession  of  an  office;  hence,  if 
the  view  of  Lindsay  be  correct,  section  279  has  no  force, 
because  several  persons  can  not  at  the  same  time  usurp  an 
office.  But  be  this  as  it  may,  there  is  no  doubt  but  that 
the  court  below  had  jurisdiction  of  the  subject-matter,  and 
the  point  made  by  Lindsay;  that  the  suit  could  only  be 
maintained  in  cases  wherein  it  appeared  from  the  com- 
plaint the  defendant  had  actually  usurped  the  office,  simply 
raised  the  question  as  to  whether  "  the  cause  of  action  had 
occurred,"  and  it  was  cle&rly  competent  for  the  court  to  de- 
cide that  point.  And  if  there  was  error  in  the  decision  it 
can  be  corrected  on  a  proper  case  brought  to  this  court. 
Suppose  that  A.  brings  suit  upon  a  promissory  note  against 
B.,  and  B.  interposes  his  plea  to  the  jurisdiction  of  the 
court  because  the  note  is  not  yet  due,  this  clearly  presents  to 
the  court,  the  questions:  1.  Whether  the  note  is  due;  and 
2.  Whether  if  not  due  it  has  jurisdiction.  Therefore 
should  the  court  hold  incorrectly  on  both  points,  it  could 


400  People  v.  Lindsay.  [Sap.  Cfc. 

Opinion  of  the  Court — Lewis,  J. 

not  be  said  that  it  exceeded  its  jarisdiction,  for  the  law  au- 
thorized a  decision,  and  if  wroDg,  it  was  bat  error  to  be 
corrected  in  the  appellate  court;  but  if  it  were  true  tbat 
the  court  and  judge  below  exceeded  his  jurisdiction,  is  there 
not  a  plain,  speedy,  and  adequate  remedy  provided  by  law? 

Counsel  insist  in  this  court  that  because  the  case  was  tried 
by  the  judge  at  chambers,  the  judgment  is  a  mere  nullity 
coram  non  judice,  and  void.  Hence  no  appeal  will  lie.  It 
seems  to  be  well  settled  that  &n  appeal  will  lie  from  a  void 
judgment.  (Hastings  v.  Moscow  Co.^  2  Nev.  93;  Oray  v. 
Schupp,  4  Cal.  155;  People  v.  Durell,  1  Idaho,  30;  Peabody 
V.  PhelpSy  7  Cal.  53.)  Wherefore  the  fact,  if  admitted,  that 
the  judgment  is  void,  does  not  prevent  the  defendant  from 
bringing  the  case  to  this  court  upon  a  writ  of  error.  But 
it  is  farther  urged,  that  as  the  case  was  tried  by  the  judge 
at  chambers,  and  not  by  the  court,  no  appeal  will  lie  from 
the  judgment  of  a  judge  at  chambers. 

This  question  was  not  raised  either  before  the  court  or 
judge  below.  The  parties,  at  the  November  term  of  the 
district  court,  by  agreement,  continued  the  case  beyond  the 
term  for  trial  at  chambers,  and  from  such  act  it  is  presumed 
that  counsel  then  had  no  question  as  to  the  power  of  the  judge 
to  try  the  case  at  chambers  under  the  provisions  of  section 
"617,  civil  practice;  but  it  is  not  necessary  to  determine  as  to 
that,  for  the  reason  that,  in  our  view  of  the  law,  defendant 
has  ample  remedy,  upon  a  writ  of  error  in  this  court,  to  re- 
examine the  decision  and  judgment  of  the  judge  at  chambers. 
This  very  question,  under  the  provisions  of  a  statute  from 
which  ours  was  copied,  was  before  the  supreme  court  of 
California,  and  it  was  there  held,  that  an  appeal  may  be 
taken  from  a  judgment  of  a  district  judge  at  chambers,  in 
an  action  of  quo  warranto  mandamus  or  certiorari.  And  the 
case  then  decided  was  never  in  the  district  court,  but  was 
commenced  before  the  judge  and  by  him  tried  at  chambers. 
{Breiostery.Horily,  37 Cal.  15;  see,  also,  13  Wise.  21;  lid. 597.) 
It  is  also  held  in  the  same  court  that  an  appeal  lies  from  an 
order  made  by  a  judge  at  chambers.  (Bond  v.  Pacheco,  30 
Cal.  530.)     And  the  court,  in  discussing  that  case,  on  page 
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636,  says  that  there  was  no  want  of  jurisdiction  over  the 
subject-matter,  but  only  an  error  in  its  exercise. 

It  is  claimed,  however,  that  the  court  exceeded  its  juris- 
diction in  issuing  an  order  to  put  Bryon  in  possession  of 
the  office.  Section  615  of  the  civil  practice  act  declares 
that  the  coi^rts  and  judges  thereof  shall  have  power  to  issue 
all  writs  necessary  or  proper  to  the  complete  exercise  of 
the  power  conferred  upon  them  by  law.  The  judge,  as 
shown  by  the  record,  tried  said  action.  All  the  parties  to 
the  case  were  before  him,  judgment  was  entered,  adjudging 
that  Bryon  was  entitled  to  said  office,  and  Lindsay  be  pre- 
cluded therefrom.  This  judgment  was  of  record  in  full 
force,  and  from  which  no  appeal  had  been  taken.  Yet, 
notwithstanding  the  judgment,  Lindsay  took  possession  of 
the  office,  in  open  and  direct  violation  of  the  judgment,  and 
upon  this  showing  made  to  the  judge  by  affidavit,  the  ques- 
tion was  presented,  whether  the  judgments  and  orders  of 
said  court  could  and  would  be  enforced,  or  whether  judicial 
proceedings  should  be  a  mockery  and  farce;  and  whether 
the  court  had  the  power  to  compel  obedience  to  its  judg- 
ments, and  in  the  issuing  of  said  order,  and  thus  vindicating 
the  majesty  of  the  law,  the  judge  did  his  duty.  But  be- 
sides all  this,  it  appears  from  the  record  that  the  case  is 
still  pending  before  the  court  below  on  motion  for  a  new 
trial;  and  in  our  view,  a  case  should  in  no  event  be  brought 
here  on  certiorari  until  the  district  judge  has  finally  disposed 
of  the  case;  and  this  seems  to  have  been  so  ruled  in  Devlin 
V.  Piatt,  11  Abb.  398;  People  v.  Devlin,  5  Id.  194;  2  Wheat. 
221.  Whether  the  court  or  judge  below  has  committed 
error  of  law  on  the  trial  of  this  cause,  is  not  now  before  us 
for  consideration,  and  if  error  has  been  committed,  the 
statute  furnishes  the  parties  injured  a  plain  remedy  by  writ 
of  error  to  correct  the  error  of  the  judge  below,  if  error 
exist. 

It  appearing,  therefore,  that  this  is  not  a  proper  case  for 

granting  a  writ  of  certiorari,  the  writ  will  be  quashed,  and 

proceedings  dismissed;  and  it  is  so  ordered. 
26 
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THE  PEOPLE,  ex  rel.  J.  W.  HUSTON,  Respondents, 
V.  A.  HEED  AND  JOHN  0.  HENLT,  Appellants.  / 

United  States  District  Attornkt.— The  United  States  district  attorney 
has  no  right,  power,  or  authority,  except  that  conferred  upon  him  by  law 
prescribing  his  duties.  The  designation  of  "attorney  for  said  terri- 
tory," as  used  in  our  organic  act,  is  synonymous  with  that  of  "  the 
attorney  of  the  United  States,**  in  the  organic  act  of  Washington  Terri- 
tory. 

Tesbitorial  GovxRyMENT. — ^It  appears  to  hare  been  the  policy  of  the  gen- 
eral government  to  assimilate  the  new  territories  as  nearly  as  possible  to 
the  states. 

District  Attorney  of  the  United  States. — Congress  having  failed  to 
provide  that  this  officer  should  prosecute  iu  cases  arising  under  territorial 
laws,  he  can  act  as  prosecuting  attorney  only  when  the  courts  are  exer- 
cising jurisdiction  as  circuit  and  district  courts  of  the  United  States. 

Appeal  from  the  district  court  of  Ada  county. 

Samuel  A.  Merritt,  R,  JE  Foote^  and  H,  E,  Pricketf,  for 
the  appellants. 

H.  L.  Preston  and  J,  W,  Huston,  for  the  respondents. 

Whitson,  J.,  delivered  the  opinion;  Noggle,  C.  J.,  con- 
curring, Lewis,  J.,  dissenting. 

The  question  involved  in  this  case  is,  whether  or  not  the 
relator,  who  is  admitted  to  have  been  appointed  under  the 
tenth  section  of  the  organic  act  of  the  territory,  is  the  public 
prosecutor  in  all  matters  of  offense  against  the  territory,  as 
well  as  all  those  arising  under  the  constitution  and  laws  of  the 
United  States,  which  question  is  presented  by  the  demurrers 
of  the  defendants  to  the  relator's  complaint,  and  the  stipu- 
lations of  the  parties.  The  tenth  section  of  the  organic  act 
of  the  territory  provides  "  that  there  shall  be  appointed  an 
attorney  for  said  territory,  who  shall  continue  in  office  four 
years,  and  until  his  successor  shall  be  appointed  and  quali- 
fied, unless  sooner  removed  by  the  president  of  the  United 
States,  and  who  shall  receive  the  same  fees  and  salary  as  the 
attorney  of  the  United  States  for  the  present  territory  of 
Washington."  This  is  the  only  provision  of  law  relating 
directly  to  this  officer,  and  as  there  appears  to  be  no  law  of 
congress  prescribing  his  duties — and  in  fact  none  relating 
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directly  to  the  duties  of  any  of  the  attorneys  appointed  for 
the  respective  territories  of  the  United  States — we  are  com- 
pelled to  resort  to  other  sources  of  information  to  determine 
the  question. 

The  law  districting  the  United  States  and  prescribing  the 
duties  of  the  judges  was  passed  in  1789,  and  in  that  act  it 
was  provided  '^  that  there  shall  be  appointed  in  each  district 
a  meet  person,  learned  in  the  law,  to  act  as  attorney  for  the 
United  States  in  such  districts,  who  shall  be  sworn  or 
affirmed  to  the  faithful  execution  of  his  office,  whose  duty  it 
shall  be  to  prosecute  In  such  district  all  delinquents  for 
crimes  and  offenses  cognizable  under  the  authority  of  the 
United  States,  and  all  civil  actions  in  which  the  United 
States  shall  be  concerned."  From  time  to  time,  as  new  dis- 
tricts were  formed  within  the  states,  similar  provisions  were 
made  respecting  the  appointment  of  district  attorneys  and 
prescribing  their  duties. 

The  question,  therefore,  very  naturally  arises:  "Where 
does  the  United  States  district  attorney  for  a  territory  get 
the  authority  to  appear  as  attorney  in  any  case  where  the 
United  States  is  not  a  party  in  interest?"  He  certainly  can 
claim  no  right  except  that  vested  in  him  by  law,  and  it 
would  be  a  violent  presumption  to  conclude  that,  because 
he  is  '*  an  attorney  for  said  territory,"  therefore,  he  would 
have  greater  power  or  authority  than  is  conferred  by  the 
general  and  subsequent  acts,  prescribing  generally  what 
duties  district  attorneys  shall  perform,  when  the  very  act 
creating  him  such  aHorney  is  silent  on  the  subject,  except 
by  implication,  and  that  implication  against  him.  The 
relator  is  the  attorney  of  the  United  States  for  the  territory, 
which  we  have  a  right  to  conclude  by  implication,  from  the 
fact  that  the  act  says  that  he  '^  shall  receive  the  same  fees 
and  salary  as  the  attorney  of  the  United  States  for  the  pres- 
ent territory  of  Washington."  The  organic  act  of  that  ter- 
ritory is  in  the  exact  language  of  our  own,  **  that  there  shall 
be  appointed  an  attorney  for  said  territory,"  etc.,  and  the 
organic  act,  under  which  the  relator  claims,  designates  the 
attorney  for  Washington  territory  as  "the  attorney  of  the 
United  States."    The  designation,  ''attorney  for  the  terri- 
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tory,"  has  been  used  by  congress  synonymously  with  "at- 
torney of  the  United  States  for  the  territory,"  and  it  must 
be  presumed  that  congress  meant  one  and  the  same  thing 
by  the  two  forms  of  expression. 

It  appears  to  have  been  the  policy  of  the  general  govern- 
ment, for  several  years,  in  forming  new  territories,  to  assim- 
ilate them  as  nearly  as  possible  to  the  states,  at  the  same 
time  reserving  that  supervisory  control  over  them  which  ia 
intended  by  that  clause  in  the  constitution  which  provides 
that  congress  shall  have  power  to  make  all  needful  rules  and 
regulations  respecting  the  territory  of  the  United  States. 
Congress  has  made  what  it  deems  to  be,  we  presume,  all 
needful  rules  and  regulations  respecting  this  territory,  by 
the  appointment  of  certain  officers,  the  passage  of  certain 
laws,  and  the  creation  of  a  legislative  assembly  with  power 
extending  to  all  rightful  subjects  of  legislation  consistent 
with  the  constitution  of  the  United  States  and  the  provis- 
ions of  the  organic  act. 

The  legislative  assembly  at  its  third  session  provided  for 
three  district  attorneys  for  the  three  several  districts  of  the 
territory,  who  were  to  be  the  public  prosecutors  within 
their  respective  districts  in  all  matters  of  offense  against 
the  laws  of  the  territory.  The  legislative  assembly  at  its 
fifth  session  repealed  the  act  of  the  third,  and  provided  iu 
lieu  thereof  that  there  should  be  elected  a  public  prosecutor 
for  each  county  in  the  territory.  This  last  act  congress,  on 
the  fifteenth  day  of  July,  1870,  disapproved  of  and  annulled. 
Congress,  therefore,  not  only  declared  that  a  district  attor- 
ney should  not  be  elected  in  each  county,  but  disapproved 
of  and  annulled  that  part  of  the  act  of  the  fifth  session  re- 
pealing the  act  of  the  third,  which  provided  for  three  dis- 
trict attorneys,  and  if  the  repeal  by  the  legislature  of  the 
act  of  the  third  session  was  disapproved  of  by  congress,  as 
a  necessary  consequence  the  act  of  the  third  session  was 
virtually  approved  of.  Whether  or  not  the  disapproval  by 
congress  of  the  repeal,  by  the  legislature  at  its  fifth  session, 
of  the  act  of  the  third,  would  have  the  effect  to  reinstate 
the  act  of  the  third  session,  we  do  not  decide.  The  act  of 
the  third  session  was  upon  the  statute  book  for  more  than 
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four  years — and  a  similar  acfc  had  been  upon  the  statute 
book  for  two  years  prior  to  the  one  of  the  third — and  while 
congress  had  disapproved  of  laws  passed  by  the  legislature, 
and  in  some  instances  restricted  its  power,  this  law  had  not 
met  with  a  disapproval,  while  the  very  act,  a  part  of  which 
repealed  it,  met  with  a  disapproval  at  once. 

It  will  not  be  contended  but  that  congress  might  provide 
that  this  officer  should  prosecute  in  all  cases  where  there 
should  be  a  violation  of  the  laws  of  the  territory,  but  hav- 
ing failed  to  do  so,  while  the  duties  of  all  other  territorial 
officers  have  been  prescribed  with  the  utmost  particularity 
and  certainty,  no  other  conclusion  can  be  arrived  at  than 
that  the  relator  would  only  be  the  attorney  when  the  courts 
of  the  territory  were  exercising  their  jurisdiction  as  circuit 
and  district  courts  of  the  United  States. 

It  certainly  could  not  be  maintained  that  a  violation  of 
the  laws  passed  by  the  legislative  assembly  would  be  a  vio- 
lation of  the  laws  of  the  United  States,  and  if  such  position 
would  be  untenable,  how  could  the  relator  be  acting  "as 
the  attorney  of  the  United  States  for  the  territory"  when 
prosecuting  offenders  for  a  violation  of  territorial  laws  ? 

At  the  time  of  the  establishment  of  a  territorial  govern- 
ment in  Florida,  it  was  provided  that  ''there  shall  be  ap- 
pointed, in  the  said  territory,  two  persons  learned  in  the 
law,  to  act  as  attorneys  for  the  United  States  as  well  as  for 
the  territory."  There  can  be  no  doubt  about  the  scope  of 
the  duties  devolving  upon  the  two  officers  created  by  that 
act,  because  they  were  to  act  as  attorneys  for  the  United 
States  as  well  as  for  the  territory;"  that  is,  they  were  to  act 
for  both — their  duties  each  to  be  dual — one  of  them  for  east 
and  the  other  for  west  Florida. 

This  serves  to  illustrate  that  congress  has  at  all  times,  in 
providing  a  district  attorney  for  each  of  the  territories,  in- 
tended to  make  a  distinction  between  the  prosecution  of 
cases  arising  under  the  laws  of  the  territory  and  those 
arising  under  the  laws  of  congress,  and  in  such  appoint- 
ments to  confer  the  two  powers  directly  and  distinctly  when 
it  was  intended  that  both  should  be  exercised.  In  the 
case  of  Florida,  the  distinction  was  clearly   indicated  by 


406  People  v.  Heed.  [Sup.  Ct. 

Opinion  of  the  Court — Whitson,  J. 

prescribing  two  duties  for  each  of  the  attorneys  of  that  ter- 
ritory to  perform;  and  if  there  be  two  duties  for  public 
prosecutors  to  perform  in  the  territories  of  the  United  States, 
how  could  a  prosecutor  perform  the  two  with  no  authority 
except  to  perform  the  one  ? 

This  view  of  the  case,  as  to  the  two  classes  of  duties  to 
be  performed  in  the  prosecution  of  persons  for  a  violation 
of  the  laws  of  the  United  States  and  of  the  territory,  is  fur- 
ther sustained  by  several  acts  of  congress,  which  tend  to 
explain  what  the  highest  law-making  power  of  the  govern- 
ment intended.  The  act  of  June  16,  1856,  provided  that 
*'  the  judges  of  the  supreme  court  in  each  of  the  territories, 
or  a  majority  of  them,  shall,  when  assembled  at  their  re- 
spective seats  of  government,  fix  and  appoint  the  several 
times  and  places  of  holding  the  several  courts  in  their 
respective  districts,  and  limit  the  duration  of  the  terms 
thereof;  provided,  that  the  said  courts  shall  not  be  held  at 
more  than  three  places  in  any  one  territory.*'  Tlie  act  of 
June  14, 1858,  seems  to  have  been  a  modification  or  amend- 
ment of  that  of  1856,  and  provides  '*  that  the  judges  of  the 
supreme  court  of  each  territory  of  the  United  States  are 
hereby  authorized  to  hold  court  within  their  respective  dis- 
tricts, in  the  counties  wherein,  by  the  laws  of  said  terri- 
tories, courts  have  been,  or  may  be  established,  for  the 
purpose  of  hearing  or  determining  all  matters  and  causes 
except  those  in  which  the  United  States  is  a  party;  pro- 
vided, that  the  expenses  thereof  shall  be  paid  by  the  terri- 
tories, or  counties,  in  which  said  courts  may  be  held,  and 
the  United  States  shall,  in  no  case,  be  chargeable  therewith.'* 

The  act  of  March  2,  1867,  amendatory  of  the  fifteenth 
section  of  the  organic  act  of  Idaho,  provides,  "that  the 
judges  of  the  supreme  court  of  said  territory,  or  a  majority 
of  them,  shall,  when  assembled  at  the  seat  of  government 
of  said  territory,  define  the  judicial  districts  of  said  terri- 
tory, and  assign  the  judges  who  may  be  appointed  for  said 
territory  to  the  several  districts,  and  shall  also  fix  the  times 
and  places  for  holding  court  in  the  several  counties  or  sub- 
divisions in  each  of  said  judicial  districts,  and  alter  the 
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times  and  places  of  holding  the  courts,  as  to  them  shall 
seem  proper  and  convenient." 

From  all  three  of  these  acts  we  are  to  conclude:  1.  That 
in  all  causes  where  the  United  States  is  a  party,  trials  can 
be  had  in  but  one  place  in  each  district;  2.  That  in  all 
causes  where  the  territory  is  a  party,  trials  can  be  had  in 
such  counties  or  subdivisions  in  each  judicial  district  as 
shall  seem  proper  and  convenient  to  judges;  and  3.  That 
the  United  States  is  in  no  case  chargeable  with  the  trial  of 
any  cause  where  the  United  States  is  not  a  party. 

It  certainly  can  not,  with  reason,  be  contended  that  the 
crimes  of  arson,  burglary,  rape,  robbery,  or  murder  are 
violations  of  the  laws  of  the  United  States,  in  this  territory, 
any  more  than  they  would  be  in  the  state  of  California. 
The  legislature  has  provided  for  the  manner  of  the  trial  of 
all  such  offenses,  and  the  mode  and  extent  of  the  punish- 
ment in  all  such  cases;  and  if  it  be  the  right  of  the  relator 
to  appear  as  the  public  prosecutor  in  all  cases  where  there 
is  a  crime-  committed  against  the  laws  of  the  territory,  it  is 
bis  duty  so  to  appear;  and,  if  it  is  his  duty,  it  is  his  right 
to  be  paid. 

Congress  has  said  that  "  the  United  States  shall  in  no 
case  be  chargeable'*  with  such  expenses,  and  has,  by  an  act 
of  July  15,  1870,  relating  to  Idaho,  enacted,  ''that  all  acts 
and  parts  of  acts  heretofore  passed  by  the  legislative  as- 
sembly of  said  territory  that  provide  for  the  payment  of 
salaries  or  extra  compensation  out  of  the  teijritorial  treas- 
ury, to  officers  holding  commissions  by  federal  appoint- 
ment, in  said  territory,  are  hereby  disapproved  of  and  an- 
nulled; and  the  legislative  assembly  is  hereby  prohibited 
from  making  any  appropriation  from  the  treasury  of  said 
territory  to  any  such  officers  or  persons,  under  any  pretense 
of  adding  to  or  increasing  their  compensation  as  fixed  by 
the  United  States."  From  which  we  must  understand  that 
the  general  government  intends  to  confine  the  relator  to 
such  fees  and  salary  as  are  provided  for  him  by  the  acts  of 
congress.  Again,  by  act  of  congress  of  March  3, 1805,  it 
was  provided  that  "the  superior  courts  of  the  several  terri- 
tories of  the  United  States,  in  which  a  district  court  has  not 
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been  established  by  law,  shall,  in  all  cases  in  which  the 
United  States  are  concerned,  have  and  exercise  within 
their  respective  territories  the  same  jurisdiction  and  powers 
which  are  by  law  given  to,  or  may  be  exercised  by,  the  dis- 
trict court  of  Kentucky  district;"  and  by  act  of  congress  of 
April  18,  1806,  it  was  enacted,  **the  provisions  of  the  act 
entitled  '  an  act  for  providing  compensation  for  marshals, 
clerks,  attorneys,  jurors,  and  witnesses  in  the  courts  of  the 
United  States,  etc.,*  passed  Febmary  28,  1799,  be  and  the 
same  is  hereby  extended  to  the  territories  of  the  United 
States,  so  far  as  the  said  act  may  relate  to  the  provisions  of 
the  act  entitled  'an  act  to  extend  jurisdiction  in  certain 
cases  to  the  territorial  courts,'  passed  March  3,  1805." 

From  the  last  act  quoted  we  are  to  understand  that  when 
the  United  States  district  attorneys  for  the  territories  were 
in  the  discharge  of  their  duties  in  aid  of  the  territorial  courts, 
when  transacting  such  business  as  was  conferred  upon  them 
by  the  act  of  March  3,  1805 — that  is,  were  engaged  in  try- 
ing cases  in  which  the  United  States  were  concerned — then, 
as  to  compensation,  the  act  of  February  28,  1799,  was  to 
control.  These  acts,  so  far  as  the  question  of  compensa- 
tion is  involved,  are  still  in  force;  except  that  the  fee  bill 
act  has,  from  time  to  time,  been  changed,  amended,  or 
modified,  but  in  no  instance  has  its  application  to  the  dis- 
trict attorneys  for  the  territories  been  changed,  and  the  fee 
bill  act  of  February  26,  1853,  was  so  amended  by  the  act  of 
March  2,  1855,  as  to  apply  to  the  then  existing  territories 
of  Minnesota,  Utah,  and  New  Mexico,  as  fully  in  all  par- 
ticulars, as  if  the  word  ''territories"  had  been  used  after 
the  word  "  states,"  and  had  read,  "in  the  several  states 
and  in  the  territories  of  the  United  States."  To  assume 
any  other  position  than  the  one  we  think  correct,  would  be 
to  require  the  relator  to  perform  duties  for  which  congress 
has  said  that  the  general  government  will  neither  pay  him 
nor  allow  the  territory  to  ,pay  him,  and  we  doubt  if  the  re- 
lator would  desire  even  that  such  a  duty  should  be  imposed 
upon  him  without  compensation,  even  if  the  government 
should  be  so  unjust  and  unreasonable  as  to  require  it. 

While  we  do  not  doubt  the  power  of  congress  to  do  as  it 
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"will  with  a  territorial  government,  even  to  the  doing  away 
with  it  entirely,  the  line  between  the  United  States  and 
territorial  authority  is  as  plain  to  us,  under  existing  laws  of 
the  general  government,  as  is  the  line  between  federal  and 
state  authority.  While  very  little  authority  has  been  ex- 
tended to  the  territories,  in  comparison  with  that  to  which 
the  states  are  entitled,  so  far  as  sach  authority  has  been 
extended,  it  can  be  exercised  as  freely  and  fully  as  state 
authority;  both  being  subject  to  constitutional  restrictions 
and  checks,  vested  in  that  supreme  power,  the  general 
government  of  the  United  States,  whenever  either  shall 
have  gone  beyond  its  authority. 

Judgment  of  the  court  below  reversed. 


THE  PEOPLE,  Eespondents,  v.  THE  OWYHEE  MIN- 

ING  CO.,  Appellant. 

AssBssiiSNT  —  Taxation  —  Possessory  Title  —  Improvements  —  Public 
Land. — It  is  proper  to  list  and  assess  a  miU-site  and  the  immovable  im- 
provements upon  public  land,  as  real  estate;  but  movable  property  situa- 
ted thereon,  such  as  a  blacksmith  shop,  retort  house,  bam,  carpenter 
shop,  and  the  like  must  be  listed,  assessed,  and  taxed  as  personal  prop- 
erty. 

Improvements — Definition. — ^By  the  term  "  improvements"  on  public  lands, 
as  used  in  the  revenue  law,  is  meant  the  buildings  and  improvements 
belonging  to  the  possessory  claimant,  such  as  miners'  buildings,  quartz- 
mills,  sawmills,  out-buildings,  fences,  etc. 

Assessment — Taxation. — The  four  classes  of  property  mentioned  in  the  rev- 
enue law  as  subject  to  taxation,  are  to  be  listed,  set  down,  and  valued 
separately  in  the  assessment  roll. 

Estoppel — Taxation — Assessment. — The  owner  of  property  subject  to  tax- 
ation is  not  estopped  from  disputing  the  correctness  of  the  descriptions 
of  property  listed  and  given  in  by  him  under  oath  to  the  assessor. 

Assessor. — ^The  assessor  is  not  bound  by  the  valuation  placed  upon  real  or 
personal  property  by  the  owner  thereof.  The  assessor  is  responsible  for 
the  correctness  of  descriptions  of  property  assessed  by  him. 

Construcjtion  of  Statutes. — In  construing  statutes,  words  are  to  be  un- 
derstood in  their  general  signification;  and  when  any  doubt  arises,  al- 
though the  doubt  attaches  only  to  a  particular  clause,  the  whole  act  is  to 
be  taken  and  examined  together,  in  order  to  arrive  at  the  true  legislative 
intent. 

Public  Lands — ^Taxation. — No  law  of  the  territory  can  authorize  the  sale 
of  the  lands  of  the  United  States  for  taxes;  such  a  sale  would  be  void. 
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Assessment. — In  order  to  be  valid,  an  assessment  of  property  for  taxation 
must  substantially  conform  to  the  requirements  of  the  revenue  law  in 
respect  to  the  classification  of  the  property.  If  it  does  not  so  conform 
it  is  void. 

Appeal  from  the  third  judicial  district,  Owyhee  county. 
H.  L.  Preston  and  F.  E.  Ensign,  for  the  appellants. 
L.  P.  Higbee  and  J.  W,  Huston,  for  the  respondents. 

NoGGLE,  C.  J.,  delivered  the  opinion.  Whitson,  J.,  con- 
curred.    Lewis,  J.,  dissented. 

This  is  an  appeal  from  the  district  court  for  Owyhee 
county  from  the  order  of  that  court  refusing  a  new  trial. 
Judgment  was  rendered  on  the  twenty-fifth  day  of  Novem- 
ber, 1869,  against  the  defendants,  for  the  sum  of  three  thou- 
sand four  hundred  and  thirty-seven  dollars  and  ninety-one 
cents  ($3,437  91)  for  taxes,  and  for  eight  hundred  and 
sixty-four  dollars  and  thirty-one  cents  costs  of  action.  A 
motion  was  made  for  a  new  trial,  which  motion  appears  to 
have  been  filed  January  30,  1870,  and  about  that  time  over- 
ruled by  the  court.  This  case  is  now  before  the  court  upon 
appeal  from  the  order  refusing  to  grant  a  new  trial.  Sev- 
eral questions  have  been  urged  in  favor  of  the  judgment  for 
taxes  in  the  case,  and  also  against  the  same.  We  have  de- 
cided that  the  order  refusing  a  new  trial  must  be  reversed 
for  error  in  assessment  hereinafter  set  forth,  and  for  the 
following  reasons:  We  do  not  find  that  the  land  on  which 
the  quartz-mill  and  other  erections  are  is  taxed,  but*  the 
facts  fatal  to  this  case  are  that  "a  mill-site  situated  on 
the  east  side  of  Jordan  creek,  about  half  a  mile  below  Sil- 
ver City  in  Owyhee  county,  Idaho  territory,  and  known  as 
East  Buby,  together  with  a  twenty-stamp  quartz-mill  and 
appurtenances,  a  blacksmith  shop,  barn,  retort  house,  car- 
penter shop,  laboratory,  warehouse,  boarding-house,  office, 
and  other  improvements  thereon,  and  known  as  the  Owy- 
hee company's  mill  property,  valued  altogether  at  ninety 
thousand  dollars." 

In  this  case  the  mill-site,  buildings,  and  erections  thereon, 
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are  all  listed  together  under  the  head  of  real  estate,  and  no 
words  were  nsed  to  limit  the  interest  in  the  lands  intended 
to  be  taxed  to  a  claim,  or  possessing  interest,  but  tbe  term 
used  was  ''  a  mill-sitV  situated,  etc.,  together  with  a  twenty- 
stamp  quartz-mill  and  appurtenances,  blacksmith  shop, 
barn,  etc.  It  is  unnecessary  to  claim  that  the  quartz-mill 
and  other  buildings  are  not  sufficiently  described;  but  the 
description  of  the  land  does  not  conform  in  any  particular 
to  the  description  required  under  the  third  subdivision  of 
the  eighteenth  section  of  the  revenue  act  of  1869.  The 
manner  of  listing  the  real  estate  should  at  least  comply  with 
the  requirements  of  the  fourth  subdivision  of  said  section 
18,  viz.,  ''the  cash  valae  of  real  estate  and  the  improve- 
ments thereon." 

The  land,  mill,  and  other  buildings  are  listed  and  valued 
in  one  estimate  in  gross.  The  mill-site  is  agreed  by  both 
parties  to  be  a  possessory  interest  in  public  lands  upon  which 
there  is  erected  for  the  owners'  convenience  the  following 
personal  property,  viz. :  A  quartz-mill,  blacksmith  shop, 
barn,  retort  house,  carpenter  shop,  laboratory,  warehouse, 
office,  boarding-house,  and  other  improvements.  It  is 
proper  to  list  and  value  the  mill-site  or  land,  and  the  immov- 
able improvements  thereon  as  real  estate;  but  the  quartz- 
mill,  blacksmith  shop,  retort  house,  barn,  carpenter  shop, 
laboratory,  warehouse,  office,  boarding-house,  and  other 
erections,  etc.,  being  movable  property,  must  be  listed, 
valued,  and  assessed  under  the  last  part  of  section  5  of  said 
revenue  act  as  personal  property. 

By  section  4  o.f  the  revenue  act  taxable  property  is  divided 
into  two  general  classes:  1.  Beal  property  which  simply 
means  real  estate.  2.  Personal  property.  The  term  real 
property  includes  lands,  and  immovable  improvements  there- 
on, and  the  term  personal  property  shall  include  all  prop- 
erty except  real  property.  By  section  5  of  said  act,  real 
estate,  or  real  property  is  declared  to  mean:  1.  The  owner- 
ship of  any  land.  2.  Any  possessory  claim  or  interest  in 
land,  public  or  private,  where  the  title,  meaning  the  fee,  is 
not  in  the  possessory  claimant,  and  the  same  revenue  law 
provides  that  possessory  claims  shall  be  listed  to  the  claim- 
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ant  under  the  head  of  real  estate,  while  personal  property  in 
section  5,  aforesaid,  is  defined  to  be  all  houses,  buildings, 
fences,  structures,  erections,  or  other  improvements  built  or 
erected  on  any  lands,  whether  such  lands  be  private  prop- 
erty, or  the  property  of  the  territory^  or  of  the  United 
States,  etc.  It  is  claimed  by  the  plaintiffs,  that  these  sec- 
tions of  the  revenue  act  are  inconsistent.  That  section  4 
defines  real  estate  to  be  lands  and  immovable  property 
thereon,  while  section  5  makes  buildings,  fences,  etc.,  on 
land  (both  private  and  public)  personal  property,  because 
fences  and  buildings  are  claimed  by  the  plaintiffs  to  be  im- 
movable property,  a  part  of  the  realty.  If  these  two  sec- 
tions can  be  harmoniously  construed  so  that  the  validity  of 
both  shall  be  sustained,  and  so  that  both  may  stand  in  force, 
then  the  plaintiff's  position  is  not  sound,  and  the  admitted 
errors  are  fatal  to  the  case. 

Evidently,  the  ownership  of  land  shall  include  all  real 
estate,  in  its  common  law  signification,  where  the  fee  be- 
longs to  the  person  in  possession,  and  the  personal  improve- 
ments belong  to  the  owner  of  the  fee.  This  is  real  estate 
in  its  highest  sense.  Lands,  tenements,  and  hereditaments, 
are  included  under  the  general  term,  land.  By  includ- 
ing all  leasehold  estates,  and  all  possessory  claims  and  act- 
ual possession  of  public  lands  as  the  second  class  of  realty, 
to  be  listed  and  taxed  as  such,  then  all  improvements  not 
immovable,  such  as  buildings,  fences,  etc.,  put  upon  public 
lands,  and  all  buildings,  etc.,  put  by  the  lessee  upon  his 
landlord's  estate,  which,  by  the  tenure  of  the  lease,  are  not 
to  belong  to  the  landlord,  are,  in  contemplation  of  the  rev- 
enue act,  subject  to  be  removed  off,  and  do,  in  fact,  belong 
to  the  tenant;  and  of  this  character  of  property  are  build- 
ings, fences,  etc.,  on  public  lands  of  the  United  States;  and 
all  such  property  is  to  be  listed  as  personal  property  to  the 
owner  of  the  buildings,  etc.,  and  not  to  the  owner  of  the 
fee;  and  this  is  upon  the  ground,  that  no  permanent  fixture 
can  attach  to  a  mere  possessory  interest  in  land.  Hence, 
this  rule  must  be  particularly  followed  in  regard  to  public 
lands,  where  the  fee  is  in  the  United  States. 
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If  A.  is  the  owner  of  land  in  fee,  and  B.  has  a  leasehold 
estate  in  the  land  for  any  term,  great  or  small,  and  has  a 
shop  or  any  other  building,  or  fence,  erected  thereon  by 
him,  and  which  belong  to  him,  the  land  in  fee,  with  the 
immovable  fixtures  belonging  to  the  fee,  must  be  listed  to 
the  owner  of  the  fee,  A.,  as  realty;  the  leasehold  estate  of 
B.  must  be  listed  to  him  as  realty,  and  the  shop,  buildings, 
or  other  improvements  of  B.,  which  belong  to  him,  must 
be  listed  to  him  as  personal  property;  and  where  a  party 
holds  a  possessory  interest,  or  claim,  upon  lands  belonging 
to  the  United  States,  that  interest  must  be  listed  to  him  as 
real  property,  particularly  showing  whether  it  be  a  possessory 
claim,  leasehold  estate,  or  whatever  it  may  be;  but  his  build- 
ings and  improvements  on  such  claim  must  be  listed  to  him 
as  personal  property,  with  a  description  of  the  property. 
This  construction  is  in  harmony  with  the  provisions  of  sec- 
tion 18,  aforesaid,  which  provides  that  the  assessment-roll 
shall  contain,  ''a  list  of  all  real  estate,  improvements  on 
public  lauds,  and  other  personal  property." 

All  real  estate  extends  to  and  includes  both  subdivisions 
of  real  estate  above  stated;  all  improvements  on  public 
lands  means  the  buildings  and  improvements  belonging  to 
the  possessory  claimant,  such  as  miners'  buildings,  quartz- 
mills,  sawmills,  out-buildings,  fences,  etc.  All  personal 
property  means  all  transitory  personal  property,  of  what- 
ever nature  or  kind  not  otherwise  exempt,  and  all  but  the 
first  of  these  classes,  are  to  be  taken  and  considered  as  per- 
sonal property. 

The  four  classes  of  property  mentioned  in  the  revenue 
law  are  to  be  listed,  set  down,  and  valued  separately  in  an 
assessment  roll:  1.  The  date  of  the  assessment.  2.  The 
taxpayer's  name.  3.  A  description  of  property;  and  this 
description  should  particularly  describe  each  class  of  prop- 
erty as  the  law  requires — all  improvements  on  public  lands, 
describing  as  nearly  as  possible  the  location  of  such  im- 
provements. 4.  The  cash  value  of  real  estate  and  improve- 
ments thereon.  5.  The  cash  value  of  all  improvements  on 
real  estate,  when  the  same  is  assessed  to  a  person  other  than 
the  owner  of  said  real  estate.     6.  The  cash  value  of  all  per- 
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sonal  property,,  ezeept  improvements  on  real  estate  or  pub- 
lic lauds,  taxable  to  each.  This  last  class  of  other  or 
transitory  property  is  not  required  to  be  particularly  de- 
scribed in  the  assessment  roll;  its  value  is  only  given  in  its 
column.     7.  The  total  value  of  all  property. 

We  think  when  properly  considered,  the  law  is  consistent, 
reasonable,  and  just;  nothing  seems  to  have  been  left  out, 
and  nothing  need  be  supplied.  The  plaintiffs  in  this  case 
seeming  to  admit  that  the  revenue  law  has  not  been  com- 
plied with,  insist  that  the  appellants  should  be  estopped 
from  denying  the  correctness  of  the  descriptions  given 
under  oath  by  themselves  to  the  assessor.  We  do  not  so 
understand  the  case  or  the  law  that  governs  it.  This  might 
be  conceded  to  be  a  proper  rule  under  section  11  of  the 
revenue  law  of  1869,  which  provided  that  the  president, 
cashier,  treasurer,  or  managing  agent  of  a  corporation, 
association,  or  company,  shall  give  to  the  assessor  when 
demanded  by  him,  a  particular  description,  under  oath  or 
affirmation,  of  all  the  real  estate  owned,  claimed  by,  or  in 
the  possession,  or  control,  of  such  firm,  corporation,  asso- 
ciation, or  company,  also  a  complete  statement  under  oath 
or  affirmation,  of  all  personal  property,  within  said  county, 
belonging  to  such  person,  firm,  corporation,  etc.;  which 
statement  shall  be  entered  by  the  assessor  in  a  book  to  be 
kept  by  him  for  that  purpose,  etc. ;  if  the  defect  in  the 
assessment  roll  in  this  case  was  confined  to  the  description 
of  the  property  merely. 

Section  11  of  the  act  aforesaid  does  not  require  the  owner, 
officer,  or  agent,  etc.,  to  list  the  property,  real  or  personal, 
under  proper  and  appropriate  heads,  or  to  attach  any  value 
thereto,  neither  would  the  assessor  be  bound  by  an  act  of 
that  kind,  should  it.be  done.  The  provisions  of  section  11 
are  enacted  for  the  information  of  the  assessor,  which  he 
may  adopt  or  reject,  just  as  in  his  judgment  he  may  think 
proper.  We  can  not  understand  from  section  11  how  the 
defendants  can  be  estopped  from  objecting  to  the  assess- 
ment in  this  case.  The  assessor  is  responsible  for  its  cor- 
rectness. The  rule  for  the  interpretation  of  statutes  is,  that 
words  are  always  to  be  understood  as  having  a  regard  to  the 
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subject-matter,  for  that  is  always  supposed  to  be  in  the 
mind  of  the  legislator,  and  all  his  expressions  directed  to 
that  end.  Words  are  to  be  understood  in  their  general  sig- 
nification, and  when  any  doubt  arises,  although  apparently 
the  doubt  attached  only  to  a  particular  clause,  the  whole 
act  is  to  be  taken  together,  and  to  be  examined  in  order  to 
arrive  at  the  trne  legislative  intent. 

The  intention  of  the  legislature,  as  is  clear  from  the  whole 
act,  was  to  assess  and  levy  a  tax  upon  the  right  to  possess 
and  occupy  any  public  or  private  land,  within  the  territory, 
and  not  to  assess  the  fee  in  such  lands,  whether  public  or 
private,  to  the  lessee  or  individual  occupant. 

If  this  interpretation  of  the  law  is  wrong,  then  the  con- 
sequences of  the  law  must  fail,  and  the  evil  can  only  be 
remedied  by  a  change  of  the  law.  No  law  of  the  territory 
can  authorize  the  sale  of  the  lands  of  the  United  States  for 
taxes.  Such  a  sale  would  be  void.  By  this  interpretation 
of  the  act,  the  assessor  is  required  in  listing  the  property 
of  a  taxpayer,  after  giving  the  date  of  the  assessment,  and 
the  name  of  the  taxpayer,  etc.,  then  to  set  down  his  land  be- 
longing to  him  in  fee,  including  the  immovable  improve- 
ments thereon,  with  such  a  description  as  is  required  by 
section  18,  and  to  assess  such  land  and  immovable  im- 
provements in  a  valuation,  placed  in  an  appropriate  col- 
umn. Then,  to  set  down  any  possessory  claim  or  any  lease- 
hold estate  which  he  may  hold,  describing  it  as  possessory 
or  leasehold  interest,  so  as  to  designate  its  extent  and  char- 
acter, with  a  description  of  the  land  upon  which  the  interest 
is  held,  similar  to  the  description  of  the  land  of  the  first 
class  as  near  as  may  be,  where  the  fee  is  taxed,  giving  the 
value  of  the  possessory  or  leasehold  interest,  as  the  case 
may  be,  without  any  regard  to  the  value  of  the  fee,  which 
fee,  if  private  property,  must  be  taxed  to  the  owner  thereof, 
and  if  the  fee  is  in  the  United  States,  then  the  fee  can  not 
be  taxed.  The  buildings,  structures,  etc.,  belonging  to  the 
taxpayer,  who  does  not  own  the  fee  upon  which  each  struc- 
ture stands,  shall  be  listed  as  improvements  on  the  public 
lands,  and  such  improvements  shall  be  described  and  val- 
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uecl  separately  from  the  land  on  which  they  stand,  and  from 
the  possessory  interest  therein,  as  the  first  class  of  personal 
property. 

As  the  mode  of  classifying  property  has  been  entirely 
overlooked  in  this  case,  and  no  words  are  in  the  description 
to  indicate  that  the  real  estate  interest  in  the  mill-site  was  a 
possessory  interest,  while  upon  the  trial  it  is  admitted  that 
the  fee  of  the  land  is  in  the  United  States,  it  follows  from 
necessity  that  the  assessment  is  erroneous,  for  it  does  not 
substantially  conform  to  the  provisions  of  the  statute,  and 
must  therefore  be  held  void. 

It  is  unnecessary  to  determine  other  questions  raised  in 
this  case,  as  the  one  already  decided  is  fatal  to  it.  The 
joining  of  real  estate  and  personal  property  under  the 
revenue  law  of  1869,  is  an  error  that  must  reverse  the  order 
in  the  case.  This  case  was  strongly  urged  upon  the  argu- 
ment, as  being  a  case  founded  upon  the  law  so  unreason- 
able, that  it  could  not  be  complied  with  by  the  assessor. 
If  we  thought  this  was  so,  our  opinion  might  be  different. 
Eeally  we  are  at  a  loss  to  understand  why  the  assessor  could 
not,  under  the  heading  of  "Description  of  Property,*'  in 
the  form  prescribed  by  section  18  of  the  revenue  act  of 
1869,  have  described  every  conceivable  kind  of  property 
mentioned  in  the  act.  That  column  was  provided  for  the 
purpose  of  describing  minutely  the  property  of  the  person 
assessed,  whether  it  be,  1.  "Real  property,"  which  includes 
land  and  improvements  thereon,  belonging  to  one  and  the 
same  person;  or,  2.  The  possessory  right  or  interest  in  land, 
less  than  a  fee-simple  estate,  which  must  be  assessed  sepa- 
rately from  the  improvements  on  the  same;  or,  3.  The 
improvements  on  said  last  described  interest  in  lands  which 
are  classified  by  the  act  as  one  of  the  kinds  of  personal 
property;  or,  4.  All  other  kind  and  species  of  personal 
property. 

For  the  benefit  of  the  assessors  of  this  territory,  we  will 
now  on  paper  illustrate  the  filling  out  of  the  form  given  in 
the  revenue  law  of  1869.  Take  the  case  of  John  Doe  for 
example,  who  has  every  kind  of  property  contemplated,  as 
follows,  to  wit : 
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As  there  was  evidence  of  personal  property  separately 
assessed  in  the  case,  which  assessment  is  not  invalidated  by 
any  of  the  objections  raised,  the  order  refusing  a  new 
trial  should  be  reversed,  and  this  case  should  be  remanded 
back  to  the  district  court  with  directions  to  grant  a  new 
trial,  according  to  this  opinion. 

The  order  refusing  a  new  trial  in  this  case  is  hereby  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Lewis,  J.,  dissenting: 

I  can  not  agree  with  the  majority  of  the  court  in  the  con- 
clusion they  have  reached  in  this  case,  nor  in  the  reason- 
ing whereon  it  is  based;  for  most  certainly  their  views  are 
unsupported  by  authority,  and  to  my  mind  not  founded 
upon  reason. 

The  point  made  by  the  majority  of  the  court,  and  upon 
which  their  decision  is  based,  is  this,  that  the  possessory 
title  to  the  mill-site  and  improvements  thereon,  are  jointly 
assessed,  while  in  their  view  they  should  be  separately 
valued.  That  the  description  should  all  be  put  down  in  one 
column,  but  the  value  of  the  possessory  title  and  improve- 
ments should  be  set  down  in  separate  columns;  the  taxes, 
doubtless,  are  levied  upon  the  total  value  of  both.  Why, 
then,  should  they  be  set  down  on  the  assessment-roll  sepa- 
rately ?  No  answer  is  given  but  "thus  saith  the  law;"  but 
in  point  of  fact  such  is  not  the  case.  Section  5  of  the 
revenue  law  declares  that  the  term  ''real  estate"  shall 
m^an  and  include  the  possessory  title  to  lands,  while 
section  18  requires  the  assessor,  under  item  three  in  his 
assessment  roll,  to  list  all  real  estate  and  improvements 
thereon;  hence  as  the  possessory  title  to  the  mill-site  is  by 
the  statute  called  real  estate,  as  to  this  case,  it  is  as  if  the 
law  declared  that  the  assessor  shall  in  one  column  put 
down  the  possessory  title  and  improvements  thereon;  then 
in  item  four,  section  18,  he  is  required  to  set  down  the 
value  of  the  real  estate  and  improvements  thereon,  not 
separately  as  held  by  this  court.  Section  41  of  the  law 
authorizes  a  joint  judgment  against  the  real  estate  and  im- 
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provements  when  jointly  assessed,  most  clearly  indicating 
their  joint  assessment. 

The 'law  then  declares  that  the  assessment  may  be  joint; 
that  the  real  estate  that  is  in  this  case,  the  possessory  tifcle, 
and  improvements,  may  be  jointly  assessed;  in  fact,  the 
words  are  that  the  assessor  shall  pnt  down  in  one  colamn  the 
value  of  the  real  estate  and  improvements,  and  I  insist  that 
a  court  ''must  not  hfi  wiser  than  the  law;"  but  the  majority 
say  that  the  form  of  the  assessment-roll  is  set  out  in  section 
18,  and  that  the  form  used  by  the  assessor  is  different  from 
such  form.  That  is  true;  but  if  we  look  at  section  18,  it 
declares  that  the  form  shall  be  in  substance  like  the  one  set 
out,  and  here  is  wherein,  in  my  view,  the  majority  of  this 
court  have  erred.  They  have  taken  the  shadow  and  not  the 
substance  of  the  law,  the  letter  and  not  the  spirit;  they 
have  failed  to  examine  the  reason  of  the  law . 

The  elementary  rule  in  the  construction  of  the  law  is  to 
examine  the  reason  and  spirit  of  it.  (1  Bl.  61;  Sedg.  236.) 
We  must  look  at  the  cause  which  moved  the  legislature  to 
enact  the  law.  (1  Bl.  61;  Broome's  Maxims,  536.)  And  it 
is  not  a  true  line  of  construction,  to  decide  according  to  the 
letter,  but  courts  will  rather  consider  what  is  its  fair  mean- 
ing, and  will  presume  the  intent.  (Broome's  Maxims,  536.) 
The  rules  are  founded  upon  reason  and  common  sense,  aud 
have  existed  for  ages.  What,  then,  is  the  reason,  object, 
and  purpose  of  the  description  of  property  being  given? 
Most  clearly,  we  answer,  to  let  the  taxpayer  know  that  his 
property  is  assessed,  the  amount  of  the  assessment,  and  the 
sum  due  for  taxes,  that  he  may,  if  necessary,  go  to  the 
board  of  equalization  to  have  the  same  equalized,  and  may 
pay  his  taxes.  This  seems  to  be  the  rule  as  declared  in 
Blackstone  on  Tax  Titles;  in  25  Cal.  296;  and  2  Corns tock, 
66. 

When,  therefore,  the  description  and  valuation  is  such  as 
to  answer  the  object  and  purpose  of  the  law,  the  end  is 
accomplished;  and,  in  the  case  before  us,  the  defendants 
knew  that  their  property  was  assessed,  the  amount  thereof, 
and  were  in  no  way  misled.  Again,  when  either  of  two 
constructions  may  be  given  to  a  statute,  one  of  which  de- 
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feats  the  object  of  the  law,  while  the  other  carries  it  out, 
the  latter  should  prevail. 

The  purpose  of  legislation  should  not  be  defeated  on  a 
technical  nicety,  especially  when  to  uphold  the  act  of  the 
assessor  in  the  case  can  work  no  possible  injury  to  any  one, 
while,  with  the  view  of  the  majority  herein,  over  a  quarter 
of  a  million  of  dollars  is  stricken  from  the  tax-roll. 


THE  PEOPLE,  Respondents,  v.  THE  OWYHEE  LUM- 

BER  COMPANY,  Appellant. 

Taxation — Impkovements — Public  Lands. — Impriivements  upon  lands  be- 
longing to  the  United  States  are  not  real  estate  within  the  meaning  of 
the  revenue  act  of  this  territory;  and  the  listing  of  any  such  improve- 
ments as  real  estate  by  an  assessor  is  fatal  to  the  assessment. 

Judicial  Notice. — This  court  is  bound  to  take  notice  of  the  long-established 
and  well-known  usages  of  the  country. 

PBJLstTMPTiON — OFFICER. — Every  officer  is  presumed  to  do  his  duty. 

Ajssbssment — Assessor — Taxation. — Where  an  assessor  fails  to  discriminate 
between  improvements  where  the  owner  thereof  is  also  the  owner  of  the 
land  upon  which  the  same  are  situated,  and  those  cases  where  the  im- 
provements are  upon  public  lands,  this  court  can  not  arrive  at  the  con- 
clusion that  a  want  of  such  discrimination  did  not  mislead  him  in  assess- 
ing the  property,  as  to  value. 

Construction  of  Statutes.  — Neither  courts  nor  assessors  have  any  discre- 
tion in  the  construction  of  statutes,  when  their  provisions  and  require- 
ments are  plain  and  easily  understood. 

Assessment — Taxation. — When  the  aggregate  of  a  column  of  figures  is 
preceded  by  a  dollar  mark,  the  result  must  follow  that  each  item  of 
such  column  is  also  dollars,  although  not  preceded  by  such  mark;  and 
this,  on  the  well-established  maxim  in  mathem^,tic8,  that  the  whole  is 
equal  to  all  its  parts. 

Appeal  from  the  third  judicial  district,  Owyhee  county. 

Bosborough  &  Preston,  for  the  appellants. 
i.  P.  HigheCy  for  the  respondents. 

Whitson,  J.,  delivered  the  opinion.   Noggle,  C.  J.,  con- 
earred.     Lewis,  J.,  dissented. 

One  of  the  questions  involved  in  this  case  is  substan- 
tially the  same  as  that  in  the  case  of  The  People  v.  Oivyhee 
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Mining  Co.,  in  which  the  opinion  of  this  court  has  been  de- 
livered at  length.  The  questions  involved,  however,  we 
consider  much  stronger  against  the  affirmance  of  the  order 
of  the  court  below  refusing  a  new  trial  than  in  the  case 
just  cited.  In  that  case  the  assessor  listed  under  the  head 
of  "Real  Estate,  Description  of,"  a  mill-site,  situated,  etc., 
together  with  a  twenty-stamp  quartz-mill  and  appurte- 
nances, etc. ;  from  which  we  are  to  infer,  that  not  only  the 
improvements  were  assessed,  but  the  site  upon  which  they 
were  located,  and,  while  there  is  no  such  heading  pre- 
scribed by  the  revenue  act,  the  error  of  the  assessor  con- 
sisted mainly  in  assessing  under  the  heading  what  the  law 
expressly  provides  is  personal  property;  and  not  only  that, 
but  values  both  the  mill-site,  the  title  to  which  is  admitted 
to  be  in  the  United  States,  and  the  improvements  thereon 
in  bulk,  so  that  it  would  be  impossible  for  any  one  to  de- 
termine from  the  assessment-roll  at  how  much  the  posses- 
sory right  of  defendant  was  assessed,  or  at  how  much  the 
improvements  were  assessed. 

In  this  case  the  assessor  listed  under  the  same  heading, 
''a  sawmill,  situated  at  the  head  of  Boulder  creek  in  Owyhee 
county,  Idaho  territory,  and  known  as  the  Boulder  Creek 
Mill." 

Unlike  the  case  of  The  People  etc.  v.  Owyhee  Mining 
Co,j  it  does  not  appear  that  the  defendant  herein  claimed 
even  a  possessory  interest  in  the  land  or  place  where  this 
sawmill  was  situated,  and  for  aught  this  court  knows  or  any 
court  could  know,  from  the  assessment  roll,  this  sawmill 
might  have  been  portable;  and,  whether  so  or  not,  or 
whether  or  not  it  was  situated  on  land  in  which  the  defendant 
claimed  a  possessoiy  interest,  it  is  quite  clear  to  us  that  it 
is  in  no  sense  real  estate  as  defined  by  the  revenue  act.  It 
may  be,  and  it  has  been  urged,  that  these  are  mere  techni-. 
calities;  but  we  think  not,  but  that  no  substantial  compli- 
ance has  been  had  with  the  law.  This  court  is  bound  to 
take  notice  of  the  long-established  and  well-known  usages 
of  the  country.  Every  officer  is  presumed  to  do  his  duty, 
is  equally  as  true. 

No  one  will  contend  that  a  building  situated  on  public 
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land  would  be  as  valuable  as  if  the  owner  of  the  building 
owned  the  land  also.  In  all  of  these  cases  it  seems  that  the 
assessor  failed  to  discriminate  between  improvements  when 
the  owner  of  the  improvements  was  also  the  owner  of  the 
laud,  and  those  cases  where  the  improvements  were  on  pub- 
lic laud.  Having  failed  to  do  this,  how  can  we  arrive  at  the 
conclusion  that  a  want  of  this  discrimination  did  not  mis- 
lead him  in  assessing  the  property,  as  he  says  ''in  good 
faith,"  which  of  course  we  do  not  question.  We  do  not 
think  that  assessors  or  courts  have  any  right  to  say  this  or 
that  is  sufficient  when  the  legislature  has  undertaken  to  say 
that  something  else  only  is  sufficient. 

There  is  another  question  raised  in  this  case  not  raised  in 
'the  other  cases  at  bar,  and  that  is  that  there  is  no  indication 
as  to  what  the  different  values  of  property  are  intended  to 
represent,  whether  eagles,  dollars,  cents,  or  mills.  We  do 
not  think  this  objection  well  taken  where  it  is  evident  and 
apparent  upon  the  face  of  the  assessment  what  the  figures 
represent  by  a  reference  to  the  footing.  The  following  is 
the  substance  of  the  roll  in  that  particular,  viz. :  A  saw- 
mill, etc.,  four  thousand;  a  lot  of  timber  land,  etc.,  one 
thousand;  tools  and  furniture,  three  hundred;  two  horses 
and  wagons,  four  hundred;  total,  five  thousand  seven  hun- 
dred dollars. 

It  is  a  well-established  maxim  of  mathematics,  that  the 
whole  is  equal  to  all  its  parts.  It  can  be  no  less  or  greater. 
All  these  sums  amount  to  five  thousand  seven  hundred  dol- 
lars, and  if  any  one  of  them  consisted  of  anything  else  than 
dollars  the  result  could  not  be  dollars  alone,  corresponding 
in  amount  to  the  aggregate  of  the  four  sums  named. 

We  think  the  order  of  the  court  below  should  be  reversed 
and  the  case  remanded  for  a  new  trial,  upon  the  same 
ground  as  the  case  of  The  People,  etc.  v.  Owyhee  Mining  Co. 

Judgment  reversed  and  a  new  trial  ordered. 
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JOHN  B.  RAMSAY,   Plaintiff  in  Erbob,  v.  WM.  P. 

HABT,  Defendant  in  Ebbob. 

Equitabli  AcrriONS — Verdict — Jury  Trial. — No  action,  purely  equitable 
in  character,  can  proceed  to  a  decree  upon  the  verdict  of  a  jury  as  the 
foundation  thereof;  but  if  a  jury  is  called  in  such  a  case,  it  must  be  to 
aid  the  court  in  determining  questions  of  fact,  which,  when  found,  are 
the  findings  of  the  court;  and  the  decree  must  be  the  result  of  the  judg- 
ment of  the  court  or  judge  thereof. 

Transcript — Record. — Nothing  in  a  transcript  brought  to  this  court  can  be 
considered,  unless  by  the  provisions  of  the  statute  or  the  order  of  the 
judge,  it  is  made  a  part  of  the  record  of  the  case.  Of  what  the  record 
consists,  considered. 

Mc Bride  <k  Henly,  for  the  plaiDtiff  in  error. 

J.  Brumback  dk  E,  J.  Curtis,  for  the  defendant  in  error. 

Whitson,  J.,  delivered  the  opinion.     Noqgle,  C.  J.,  and 
HoLLisTEB,  J.,  concurred. 

In  this  case  the  plaintiff  in  error  seeks  to  reverse  the 
judgment^of  the  court  below:  1.  Because  the  case  was  com- 
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menced  and  tried  and  judgment  rendered  as  in  an  action  at 
law,  while  the  proofs  showed,  if  they  showed  anything, 
that  the  case  should  have  been  brought  in  eqaity.  2.  Be- 
cause the  proofs  were  insufficient  to  support  even  a  decree 
in  equity  if  the  case  had  been  commenced  on  that  side  of 
the  court 

It  is  not  necessary,  in  disposing  of  this  case,  to  pass 
upon  any  of  these  questions,  yet  we  may  be  allowed  to  ven- 
ture the  opinion  that  there  can  be  no  doubt  but  that  if  the 
evidence  adduced  on  the  trial  of  an  action  at  law  should 
disclose  that  the  action  should  have  been  brought  in  chan- 
cery, no  judgment  could  be  sustained.  It  is  equally  clear 
that  no  suit  in  equity  can  proceed  to  a  decree  upon  the  ver- 
dict of  a  jury  as  the  foundation  thereof,  but  that  if  a  jury 
is  called  it  must  be  to  aid  the  judge  in  determining  ques- 
tions of  fact  which,  when  found,  are  the  findings  of  the 
court,  and  the  decree  must  be  the  result  of  the  judgment  of 
the  court  or  judge.    (Dunphy  v.  Kleinsmith^  11  Wall.  610.) 

It  seems  to  be  conceded  upon  both  sides,  that  the  case, 
as  disclosed  by  the  complaint  and  ai)swer,  is  clearly  an  ac- 
tion at  law,  and  the  case  having  been  tried  as  such,  it  only 
remains  for  us  to  determine  how  much  of  the  transcript  we 
can  consider  here;  and  after  that  what  error,  if  any,  appears 
therein.  Section  317  of  the  civil  practice  act,  provides  that 
the  transcript  shall  contain  a  copy  of  the  writ  (of  error)  and 
return,  the  pleadings,  the  .journal  entries,  and  bills  of  excep- 
tions, the  execution  and  return,  and  such  other  matters  as 
the  court  or  judge  shall  have  ordered  to  be  made  a  part  of 
the  record.  All  that  we  can  consider  of  this  transcript, 
therefore,  is  the  complaint  and  answer,  the  journal  entries, 
which  include  the  verdict  of  the  jury,  the  judgment  ren- 
dered on  it,  and  the  motion  to  set  the  same  aside,  nothing 
else  having  been  by  order  of  the  judge,  made  a  part  of  the 
record,  and  not  being  so  by  force  of  law,  we  think  we  are 
precluded  from  considering  more  than  we  have  enumerated. 
Upon  a  thorough  examination  of  the  record  before  us,  we 
^  fail  to  find  any  error. 

Judgment  as  rendered  upon  the  verdict  of  the  jury  is 
affirmed. 


Jan.  1872.]  Alexander  v,  Leland.  425 

Opinion  of  the  Court — HoUister,  J. 

S.  ALEXANDER  &  CO.,  Defendants  in  Ebrob,  v. 
ALONZO  LELAND  ET  AL.,  Plaintiffs  in  Erbor. 

Summons — Judgment — Execution. -^A  summons  to  A.,  B.,  C,  or  D.  is  a 
nullity,  inasmuch  as  it  is  in  the  alternative,  and  not  to  all,  nor  to  either 
of  them.  A  judgment  and  execution,  upon  such  summons,  are  likewise 
void,  for  want  of  jurisdiction  of  the  defendants. 

Appeal — Appealable  Order. — An  order  overruling  a  motion  for  a  stay  of 
proceedings  under  a  void  judgment  may  be  appealed  from,  or  brought  to 
this  court  for  review,  by  writ  of  error;  and  such  appeal  brings  under  re- 
view the  whole  record  in  the  case. 

Writ  of  Error — Parties. — A  writ  of  error  may  be  sued  out,  under  the 
statute,  by  one  or  more  of  several  defendants,  without  joining  their  co- 
defendants  in  the  writ. 

Judgment. — A  judgment  to  be  valid  must  be  certain  and  conclusive  as  to  the 
subject-matter  and  parties  to  the  action,  and  must  be  capable  of  execu- 
tion. 

Error  to  the  district  court  of  the  first  judicial  district, 
Idaho  county. 

A.  Leland  andMcBride  &  Henly,  for  the  plaintiffs  in  error. 

A.  E.  Isham  and  H,  E.  Prickett,  for  the  defendants  in 
error. 

HoT.TJSTER,  J.,  delivered  the  opinion.  NoGOLE,  C.  J.,  con- 
curred.    Whitson,  J.,  dissented. 

This  case  comes  here  from  the  district  court  of  Idaho 
county  on  a  writ  of  error  sued  out  by  Leland  and  Wood. 
That  it  is  one  of  a  somewhat  peculiar  character,  reference  to 
the  proceedings  in  the  court  will,  we  think,  abundantly  show. 
The  complaint  is  as  follows: 

In  the  first  judicial  district  of  Idaho  territory,  Idaho 
coanty,  Hon.  M.  Kelly,  Judge. 

S.  Alexander  &  Co.,  against  E.  B.  Johnson,  E  .B.  Sherwin, 
J.  W.  Poe,  Joseph  Griffith,  and  Alonzo  Leland  or  John 
Wood,  partners  doing  business  under  the  form  and  style  of 
the  BescueM.  &  M.  Co.,  in  said  county,  as  defendants,  and 
for  cause  of  action,  complains  and  alleges  as  follow,  to  wit. 
Here  follows  a  statement  that  the  defendants  compromis- 
ing the  Bescue  M.  &  M.  Co.,  are  indebted  to  the  plaintiff  in 
the  sum  of  thirteen  hundred  and  forty  dollars  and  ninety- 
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one  cents,  for  goods  sold,  etc.,  upon  an  express  or  implied 
contract,  for  the  direct  payment  of  money  in  gold  coin. 
To  this  complaint  the  name  of  S.  Alexander  was  subscribed, 
as  well  as  to  its  verification. 

The  complaint  was  filed  on  the  seventh  day  of  September, 
1869,  whereupon  the  following  summons  was  issued: 

"Territory  of  Idaho,  County  of  Idaho,  88. 

''S.  Alexander  &  Co.,  plaintiffs,  v.  E.  B.  Johnson,  E.  B. 
Sherwin,  J.  W.  Poe,  Joseph  Griffith,  and  Alonzo  Leland 
or  John  Wood,  doing  business  as  the  Bescue  M.  &  M.  Co., 
defendants. 

"  In  the  district  court  of  the  first  district,  Idaho  territory, 
Idaho  county. 

•'To  E.  B.  Johnson,  E.  B.  Sherwin,  J.  W.  Poe,  Joseph 
Griffith,  and  Alonzo  Leland  or  John  Wood,  defendants 
above  named. 

"In  the  name  of  the  people  of  the  United  States  of  the 
territory  of  Idaho." 

Then  follows  the  usual  statement  and  notice  to  appear 
and  answer  the  complaint. 

This  summons  was  served  upon  all  the  persons  named  in 
it,  with  the  exception  of  Alonzo  Leland. 

On  the  second  day  of  October,  1869,  the  following  an- 
swer was  filed  in  the  clerk's  office,  to  wit: 

"S.  Alexander  &  Co.,  plaintiffs,  v.  E.  B.  Johnson,  E.  B. 
Sherwin,  J.  W.  Poe,  Joseph  Griffith,  and  A.  Leland  or 
John  Wood,  defendants. 

''The  defendants  above  named  come  into  court,  and  for 
cause  of  answer  to  the  complainants'  complaint  deny  the 
allegation,  etc.,  and  conclude  as  follows:  Defendants  there- 
fore pray  that  this  court  will  not  grant  a  judgment  against 
them  according  to  the  prayer  of  the  plaintiffs'  complaint, 
or  any  other  judgment,  than  one  for  thirteen  hundred  and 
forty  dollars  and  ninety  cents  in  lawful  money  of  the  United 
States.  LELAND  &  POE, 

"  Att'ys  for  defts,  B.  M.  &  M.  Co.** 

This  answer  was  verified  and  served  upon  Alexander,  on 
the  .fourth  day  of  October,  1869.     On  the  second  day  of 
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the  July  term  of  the  court,  to  wit,  on  the  sixth  day  of  July, 
1870,  judgment  was  rendered  by  the  court  as  follows: 

"In  the  district  court  of  the  first  judicial  district  of  the 
territory,  in  and  for  the  county  of  Idaho. 

"  S.  Alexander  &  Co.  v.  The  Bescue  Milling  and  Mining 
Co. 

"Now  come  the  plaintiffs,  by  W.  G.  Langford  and  S.  S. 
Fenn,  their  attorneys,  and  move  the  court  for  a  judgment 
herein,  and  it  is  ordered  that  judgment  be  entered  against 
the  defendants  for  the  sum  of  one  thousand  three  hundred 
and  forty  dollars  and  ninety-one  cents,  in  lawful  money  of 
the  United  States,  with  legal  interest  on  the  same  from  the 
date  of  the  filing  of  the  defendants'  answer." 

On  the  eleventh  day  of  July  the  following  entry  was  made 
upon  the  journal  of  the  court : 

S.  Alexander  &  Co.  against  E.  B.  Johnson,  E.  B.  Sher- 
win,  J.  "W.  Poe,  Joseph  Griffith,  and  Alonzo  Leland  or 
John  Wood,  partners,  doing  business  under  the  firm  name 
and  style  of  the  Bescue  M.  &  M.  Co.,  defendants. 

This  cause  came  on  regularly  for  trial  on  the  fifth  day  of 
July,  A.  D.  1870.  W.  G.  Langford  and  S.  S.  Fenn,  Esqs., 
appearing  as  counsel  for  plaintiffs,  and  A.  Leland  and  J.  W. 
Poe  appearing  for  defendants;  whereupon  the  plaintiffs,  by 
their  attorneys,  moved  the  court  for  judgment  upon  the  com- 
plaint, and  answer  filed  herein,  whereupon  the  court,  being 
fully  advised  in  the  premises,  and  by  reason  of  the  law  and 
the  premises  herein,  it  is  ordered  and  adjudged  that  the 
plaintiffs,  Alexander  &  Co.,  do  have  and  recover  of  and  from 
the  defendants,  the  sum  of  thirteen  hundred  and  forty  dol- 
lars and  ninety-one  cents,  principal,  and  the  further  sum  of 
ninety-four  dollars  and  forty-four  cents  interest,  amounting 
to  the  sum  of  one  thousand  four  hundred  and  thirty-five 
dollars  and  thirty-five  cents,  principal  and  interest,  together 
with  said  plaintiff's  costs  and  disbursements,  amounting  to 
the  sum  of  one  hundred  and  six  dollars  and  twenty-five 
cents,  and  that  they  have  execution  therefor. 

On  the  twentieth  day  of  July  following,  Leland  &  Wood 
entered  their  motion  for  a  stay  of  all  proceedings  under  the 
judgment  affecting  in  any  manner  the  property,  or  interest 
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in  any  company  property,  belonging  to  John  Wood  or  Alonzo 
Leland,  on  the  ground  that  the  judgment  is  irregular  and 
uncertain,  in  this,  that  it  is  jointly  against  E.  B.  Johnson 
E.  B.  Sherwin,  J.  W.  Foe,  Joseph  Griffith,  Alonzo  Leland, 
or  John  Wood,  and  in  the  alternative,  and  therefore  void 
as  to  the  last  named  persons,  or  either  of  them.  This  mo- 
tion was  overruled  by  the  court,  and  duly  excepted  to,  and 
made  a  part  of  the  record. 

It  is  from  this  order  of  the  court  that  the  plaintiff  in  error 
brings  the  case  here  for  review.  That  such  an  order  may 
be  appealed  from  by  a  party  aggrieved  by  it,  there  can  be 
no  doubt.  Section  470  of  the  civil  practice  act  is  as  fol- 
lows: ''Every  direction  of  a  court  or  judge  made  and 
entered  in  writing,  and  not  included  in  a  judgment,  is  de- 
nominated an  order."  The  supreme  court  of  California,  in 
Gilman  v.  Contra  Costa,  8  Cal.  52,  say:  "An  order  may  be 
defined  to  be  a  judgment  or  conclusion  of  the  court  upon 
any  motion  or  proceeding.  It  means,  cases  where  a  court 
or  judge  grants  affirmative  relief,  and  cases  where  relief  is 
denied."  Section  312  provides,  "that  any  final  judgment, 
order,  or  decision  of  a  district  court,  except  in  chancery, 
may  be  re-examined  upon  a  writ  of  error  in  the  same  court 
for  error  in  fact;  in  the  supreme  court  for  error  in  law." 
Whether  by  appealing  from  such  an  order  the  whole  record 
of  the  case  is  brought  under  the  review  of  this  court  in  cases 
like  the  one  at  bar,  is  a  question  we  will  consider  hereafter. 

As  it  is  claimed  by  the  defendants  in  error  that  this  writ 
is  improperly  sued  out  because  the  names  of  all  the  parties 
defendants  in  the  suit  below  are  not  named  in  the  writ  of 
error  and  in  the  citation,  it  becomes  necessary,  before  pro- 
ceeding to  the  consideration  of  the  merits  of  the  case,  to 
decide  the  preliminary  question  thus  presented.  It  is  ad- 
mitted that  at  the  common  law,  such  an  objection  would  be 
well  taken,  and  that  in  consequence,  the  appellate  court 
could  not  proceed  to  a  hearing  of  the  case  until  all  the 
parties  to  the  judgment  below  were  made  parties  in  such 
appellate  court. 

It  is  urged,  however,  and  properly,  we  think,  by  the 
plaintiffs  in  error,  that  by  the  provisions  of  section  323  of 
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the  civil  practice  act,  the  rule  of  the  common  law  has  been 
changed.  This  statute  gives  to  any  persons  who  may  be  a 
party  or  privy  in  any  judgment,  order,  or  decision,  the  right 
to  have  the  same  reviewed  in  this  court.  It  is  urged,  how- 
ever, by  the  defendants'  counsel  that  though  any  of  the  per- 
sons or  parties  named  in  the  act  have  the  legal  right  to 
prosecute  a  writ  of  error  for  their  own  benefit,  yet  it  must 
be  done  in  the  names  of  all  the  parties  jointly  interested  in 
the  judgment  below,  and  the  plaintiffs  in  error  not  having 
done  so,  that  this  writ  must  be  dismissed.  In  this  view  we 
are  not  prepared  to  concur. 

•The  reason  why,  at  common  law,  all  persons  interested  in 
the  judgment  should  be  made  parties  in  the  appellate  court, 
is  that  any  final  decision  of  such  court  should  bind  them, 
and  thus  be  conclusive.  It  is  founded  on  the  familiar  prin- 
ciple that  no  person  not  a  party  to  a  judicial  proceeding 
shall  be  bound  by  it.  The  statute,  however,  has  expressly 
provided  that  when  any  writ  of  error  is  prosecuted  by  those 
who  are  parties  or  privies  to  the  judgment  complained  of, 
and  it  is  reversed,  such  reversal  shall  inure  to  the  benefit 
of  all  parties  and  privies  thereto;  and  no  other  party  or 
privy  shall  thereafter  prosecute  a  writ  of  error  for  the  same 
cause. 

The  effect  of  thia  provision  is  to  bind  all  other  persons 
interested  in  the  question  by  the  judgment  of  the  appellate 
court  in  the  same  manner  and  to  the  same  extent  as  if  they 
were  the  actual  parties. 

Under  the  statute  all  parties  to  the  judgment  below  de- 
rive as  much  benefit  from  its  reversal  as  if  they  had  been 
made  parties  plaintiff;  and  at  the  same  time  the  adverse 
parties  are  protected  from  any  further  litigation  of  the 
same  question  by  those  who  are  not,  as  well  as  by  those 
who  are  made  parties  to  the  proceedings  here. 

We  now  come  to  the  question,  whether  an  appeal  from 
the  order  of  the  court  below  in  overruling  the  motion  for  a 
stay  of  all  further  proceeding,  under  the  judgment,  brings 
the  entire  record  of  its  proceedings  under  the  revision  of 
this  court. 

In  our  view,  this  must  necessarily  be  the  case.     The  mo- 
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tion  is  founded  upon  an  alleged  error  of  the  court  in  ren- 
dering a  judgment  which,  it  is  claimed,  is  a  nullity;  and  in 
order  that  this  court  can  determine  whether  the  motion 
should  have  been  sustained,  it  becomes  necessary  to  look 
into  the  entire  record.  ^ 

It  is  a  well-settled  principle  of  law,  that  no  judgment  can 
be  of  any  validity,  nnless  the  court  has  jurisdiction  of  the 
parties  against  whom  it  is  rendered.  This  principle  is  so 
familiar  that  no  reference  to  authorities  is  needed  to  snp- 
port  it.  This  jurisdiction  can  only  be  acquired  in  two  ways: 
first,  by  due  service  of  legal  process;  and,  second,  by  a  vol- 
untary appearance  of  the  party  for  the  purpose  of  a  tri/il. 
In  neither  of  these  modes  did  the  court  below  gain  juris- 
diction of  the  defendants  in  the  suit.  The  summons  runs 
in  the  name  of  the  people,  etc.,  in  a  suit  in  which  Alexander 
&  Co.  are  plaintiffs,  and  is  addressed  to  E.  B.  Johnson,  E. 
E.  Sherwin,  J.  W.  Poe,  Joseph  Griffith,  and  Alonzo  Le- 
land, or  John  Wood,  doing  business  as  the  Bescue  M.  &  M. 
Co.,  defendants. 

From  the  summons,  it  is  impossible  for  this  court  to  as- 
certain what  persons  composed  the  Kescue  M.  &  M.  Co.  It 
may  be  the  five  persons  first  named,  or  it  may  be  John 
Woods  alone,  and  the  notice  was  either  to  the  former  or 
the  latter;  and  being  in  the  alternative,  it  was  not  for  the 
officer  serving  it  to  determine  upon  whom  service  should 
be  had,  nor  can  this  court  so  determine.  The  only  conclu- 
sion, therefore,  that  can  be  legitimately  drawn  is  that,  it 
being  addressed  to  no  party  in  particular,  it  was  not  ad- 
dressed to  any  one,  nor  was  it  notice  to  any  one,  and  was 
consequently  void. 

It  is  insisted  by  the  counsel  for  the  defendants,  that  inas- 
much as  the  defendants  below  appeared  and  put  in  an  an- 
swer to  the  complaint,  they  voluntarily  submitted  them- 
selves to  tlie  jurisdiction  of  the  court.  It  will  be  perceived 
by  the  title  of  the  suit,  as  stated  in  the  answer,  that  the 
same  uncertainty  is  found  in  it  as  in  the  summons.  The  an- 
swer shows  that  the  defendants  Johnson,  Sherwin,  Poe, 
Griffith,  and  Leland,  or  John  Wood,  parties  doing  business 
under  the  firm  and  style  of  the  Bescud  Milling  &  Mining 
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Company,  came  into  conrt,  bnt  it  does  not  appear  whether 
it  is  the  first  five  persons  named,  or  John  Wood,  who  com- 
posed the  company,  and  whom  they  appeared  for. 

It  will  be  seen  that  it  is  not  a  personal  appearance  of  the 
parties,  bat  an  appearance  by  attorneys,  and  the  court  can 
not  say  whether  such  an  appearance  shall  bind  one  or  all  of 
the  persons  named.  Before  an  appearance  by  attorney  can 
be  held  to  bind  a  party,  it  must  be  seen  that  he  appears  for 
such  party,  and  that  in  so  certain  and  undoubted  a  man- 
ner as  to  make  him  responsible  to  him  for  his  acts.  To  say 
that  when  an  attorney  appears  for  either  one  or  another 
person  he  binds  them  both  or  either,  is  to  carry  the  doc- 
trine of  agency  beyond  any  limits  heretofore  discovered  in 
the  books  or  in  principle.  It  is  true  that  at  the  close  of  the 
answer,  it  is  stated  that  it  is  put  in  by  Leland  &  Poe,  at- 
torneys for  defendants  B.  M.  &.  M.  Co.,  and  it  may  be  thfit 
such  an  answer  would  authorize  a  judgment  against  the 
company  for  which  it  professed  to  be  put  in.  On  this  point, 
however,  it  is  unnecessary  to  express  an  opinion.  Inde- 
pendently, however,  of  such  considerations,  the  judgment, 
in  itself,  must  be  held  to  be  a  nullity. 

The  reasons  urged  against  the  validity  of  the  process 
apply  with  equal  force  to  the  judgment.  It  is  a  judgment 
in  the  alternative  against  E.  B.  Johnson,  E.  B.  Sherwin,  J. 
W.  Poe,  Joseph  Griffith,  and  Alonzo  Leland,  or  John 
Wood,  partners,  etc.  If  we  can  not  determine  as  to  whom 
the  summons  was  directed,  and  upon  whom  it  was  served, 
it  follows  that  we  can  not  determine  as  to  the  parties 
against  whom  the  judgment  is  rendered,  and  for  the  same 
reasons.  A  judgment  to  be  valid  must  be  conclusive  upon 
the  subject-matter,  and  also  as  to  the  parties  to  it,  and  it 
must  be  capable  of  execution.  It  must  be  so  certain  as  to 
the  persons  that  its  execution  may  be  enforced  against  their 
property.  If  it  be  a  joint  judgment,  the  execution  must  be 
against  the  joint  property.  If  against  one,  his  individual 
property  is  liable. 

Under  our  statute,  if  suit  be  brought  against  defendants 
jointly  and  not  severally  liable,  and  a  portion  only  are 
served  with  process,  judgment  must  be  entered  against  all 
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the  defendants,  bat  so  as  to  be  enforced  against  the  joint 
property  of  all,  and  the  separate  property  of  those  served. 
Without  the  aid  of  the  statute,  all  the  parties  to  a  joint 
contract  must  be  made  parties  to  the  suit  before  the  court 
can  entertain  jurisdiction.  If,  however,  as  in  the  case  at 
bar,  the  suit  be  upon  a  joint  contract,'  and  the  judgment  be 
against  one  or  another  party,  it  can  not  be  executed,  for 
the  reason  that  neither  the  joint  property  nor  the  property 
of  one  of  the  parties  can  be  subjected  to  its  payment. 

There  is  another  point  insisted  upon  by  the  defendants 
in  error,  which  we  will  now  proceed  to  notice.  It  is  this, 
that  unless  all  the  parties  plaintiff  in  the  judgment  below 
are  brought  here  by  the  proper  citation,  or  by  their  volun- 
tary appearance,  this  court  can  not  proceed  to  a  final  de- 
termination of  the  case.  This  would  be  a  valid  objection 
if  the  facts  sustained  the  position. 

The  suit  below  was  instituted  in  the  name  of  S.  Alexan- 
der &  Co.,  but  it  does  not  appear  from  the  complaint  nor 
the  summons  who  composed  the  firm,  nor  that  there  was 
any  other  person  interested  in  the  suit  than  Alexander  him- 
self. The  complaint  was  signed  and.verified  by  him  alone, 
and,  so  far  as  it  is  made  to  appear  to  the  court,  for  his  sole 
benefit.  The  answer  was  made  to  the  complaint  of  S. 
Alexander  &  Co.,  and  the  judgment  was  entered  in  favor  of 
the  same  name.  Indeed,  it  nowhere  appears  in  any  of  the 
proceedings  of  the  court  below  that  any  other  person  than 
Alexander  composed  the  firm  of  Alexander  &  Co.,  or  Lad 
any  interest  in  the  subject-matter  of  the  controversy.  The 
plaintiff  in  the  suit  in  the  district  court,  not  having  chosen 
to  disclose  the  name  of  any  other  person  as  a  party  to  the 
action,  it  does  not  lie  in  his  mouth  to  claim  that  some  other 
person  should  have  been  joined  with  him  as  a  defendant  in 
error. 

It  may  be  said,  however,  that  the  plaintiffs  in  error, 
in  suing  out  their  writ  and  executing  their  undertaking, 
as  well  as  in  issuing  the  citation,  have  made  Schnyder  a 
party,  and  that  they  are  estopped  to  deny  that  he  should  be 
made  such  in  this  proceeding. 

We  think  that  such  is  not  a  correct  view  of  the  question. 
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The  plaintiffs  in  error  might  have  omitted  his  name  alto- 
gether in  the  writ,  nndertaking,  and  citation,  and  no  error 
wonld  thereby  have  intervened.  The  mere  fact  that  they 
voluntarily  chose  to  name  him  in  their  proceedings,  to 
bring  the  case  here,  does  not  of  itself  conclude  them.  Sup- 
pose they  had  named  any  other  person  whose  name  did  not 
appear  in  the  suit  below,  in  their  citation  and  undertaking, 
it  would  not  follow  that  this  court  must  make  him  a  party 
and  hold  him  bound  by  any  decision  it  might  make  in  the 
case.  All  that  this  court  can  do  is  to  look  to  the  record  of 
the  proceedings  in  the  court  below  to  determine  who  are 
the  proper  parties,  and  no  claim  outside  of  such  record  can 
be  considered  by  us.  The  record  failing  to  show  that 
Schnyder  was  one  of  the  firm  of  Alexander  &  Co.,  or  that  he 
had  any  interest  in  the  suit,  we  must  hold  that  the  plaint- 
iffs in  error  were  not  required  to  bring  him  here  as  a  party 
defendant. 

This  court,  having  jurisdiction  of  the  necessary  parties, 
have  no  hesitation  in  taking  cognizance  of  the  case. 

The  judgment  of  the  district  court  being  null  and  void, 
the  order  is  therefore  reversed. 


THE  PEOPLE,  EX  bel.  J.  W.  HUSTON,  Eespondents,  v. 

G.  W.  HUNT,  Appellant. 

Appellate  CJoubt — Becord — Statement — Bill  of  Exceptions — This  court 
can  not  consider  alleged  errors  not  apparent  in  the  record,  nor  brought 
into  it  by  a  statement  or  bill  of  exceptions,  properly  settled  and  signed 
by  the  judge  of  the  district  court,  or  agreed  to  by  the  parties. 

Amended  Pleadings. — When  an  amended  complaint  is  filed,  it  takes  the 
place  of  the  original,  and  all  subsequent  proceedings  in  the  case  are  based 
upon  the  amended  pleading. 

Verification. — When  the  complaint  is  not  verified,  the  answer  need  not  be 
verified. 

Exception. — If  a  party  desires  to  have  a  decision  of  the  district  court  re- 
viewed by  this  court,  he  must  except  thereto  when  the  ruling  or  decision 
is  made;  and  he  must  also  preserve  and  bring  up  such  exceptions  by  bill 
of  exceptions  or  statement. 

Statutory  Construction. — Statutes  should  be  so  construed  as  to  give  force 
and  effect  to  each  and  every  part  thereof »  if  it  is  possible  to  do  so.. 
28 
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Appeal  from  the  second  judicial  district,  Ada  county. 

A,  Heed,  for  the  appellant. 

J.  Brumback,  for  the  respondents. 

Noggle,  C.  J.,  delivered  the  opinion,  Whttson  and  HoL- 
•LISTEB,  JJ.,  concurring. 

This  is  an  action  prosecuted  in  behalf  of  J.  H.  Mcdartj, 
under  chapter  4  of  the  civil  practice  act,  to  recover  the 
possession  of  the  office  of  county  commissioner,  which  is 
claimed  to  have  been,  before  that  time,  illegally  usurped 
and  taken  possession  of  by  the  defendant,  appellant.  Judg- 
ment was  rendered  by  the  district  court  against  the  defend- 
ant, appellant,  and  the  case  is  now  brought  to  this  court  on 
appeal,  to  reverse  that  judgment. 

On  the  part  of  J.  H.  McCarty  it  is  claimed,  that  on  the 
second  Monday  of  August,  1868,  pursuant  to  the  statute  in 
such  cases  made  and  provided,  he,  the  said  J.  H.  McCarty, 
was  duly  elected  a  county  commissioner  for  the  term  of 
three  years,  commencing  on  the  first  Monday  of  January, 
1869;  that  after  he  was  so  elected,  and  before  the  said  first 
Monday  in  January,  he  duly  qualified  as  such  commissioner; 
that  on  the  said  first  Monday  in  January,  1869,  the  said  J. 
H.  McCarty  entered  into  the  full  and  complete  discharge  of 
the  duties  of  said  office,  and  that  he  so  continued  in  office 
as  county  commissioner  for  Ada  county,  and  that  be  con- 
tinued to  enjoy  the  same  and  all  the  rights  and  emoluments 
thereof,  until  the  eleventh  day  of  July,  1870;  that  upon  that 
day,  G.  W.  Hunt,  the  said  defendant,  appellant,  usurped 
And  unlawfully  intruded  himself  into  the  said  office  of 
jGountj  commissioner  of  Ada  county,  and  took  possession  of 
said  office  and  the  books  and  papers  belonging  thereto;  that 
he  continues  unlawfully  to  hold  and  exercise  the  said  office 
of  county  commissioner  of  Ada  county,  and  that  he  with- 
holds the  same  from  the  said  J.  H.  McCarty. 

The  said  G.  W.  Hunt,  defendant  below  (appellant),  an- 
swering the  complaint,  alleges  that  he  is  rightfully  entitled  to 
said  office  of  county  commissioner  of  said  Ada  county,  and 
to  all  the  rights,  franchises,  and  emoluments  thereof ,  and  has 
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been  so  eDtitled  from  and  since  the  first  Monday  in  July, 
1870.  The  said  Hunt,  farther,  in  and  by  his  said  answer, 
alleges,  that  on  the  first  Monday,  that  being  the  sixth  day 
of  June,  1870,  a  general  election  was  held  in  said  county  of 
Ada,  for  the  election,  among  other  officers,  of  three  county 
commissioners  for  said  county,  for  the  term  of  two  years, 
from  and  after  the  first  Monday  in  July,  1870. 

That  at  such  election,  duly  held  as  aforesaid,  the  defend- 
ant Hunt  (appellant)  was  one  of  three  persons  receiving 
the  highest  number  of  votes  given  at  said  election  in  said 
county  for  said  office,  and  that  he  duly  qualified  as  such 
officer,  and  he  submits  that  on  the  first  Monday  in  July, 
1870,  he  became,  and  continually  has  been,  and  still  is,  a 
commissioner  of  said  county,  entitled  to  hold,  use,  and 
exercise  said  office  by  virtue  of  said  election.  On  the  part 
of  said  defendant  Hunt,  it  is  also  alleged,  that  the  court 
below,  in  permitting  the  amended  complaint  to  be  filed, 
allowed  a  new  and  different  action  to  be  commenced,  claim- 
ing that  'Hhe  title  to  a  cause  shall  not  be  changed  iu  any 
of  its  stages,"  referring  to  Nash's  Pleading  and  Practice, 
pages  112  and  113. 

What  may  have  been  done  in  the  court  below,  we  can  not 
know;  we  have  no  information  from  the  record  before  us, 
that  any  objection  was  made  thereto.  Suppose  the  court 
below  did  all  that  is  claimed,  in  the  absence  of  an  objection 
or  an  exception,  must  not  this  court  conclude  that  the  de- 
fendant so  far  consented,  as  to  have  waived  his  right  now 
to  object  thereto?  We  think  such  a  conclusion  just  in  con- 
nection with  the  power  of  the  district  court  conferred  by 
sections  40,  45,  and  486  of  the  civil  practice  act,  and 
under  section  68  of  the  amendment  to  that  law,  as  found  on 
page  74  of  the  laws  of  the  fifth  session,  which  authorizes  the 
district  court  to  amend  the  pleading  or  proceeding  by  add- 
ing or  striking  out  the  name  of  a  party,  or  by  correcting  a 
mistake  in  the  name  of  a  party,  or  a  mistake  in  any  other 
respect. 

The  record  contains  some  unnecessary  matter;  that  should 
be  stricken  out.  The  complaint  originally  filed,  and  the 
answer  thereto,  are  no  part  of  the  record  in  this  case;  be* 
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cause  a  new  amended  complaint  and  answer  have  both  been 
filed.  The  new  and  amended  complaint  not  being  verified, 
the  answer  need  not  be.  A  verification  of  the  answer  to  the 
amended  complaint  would  be  entirely  useless;  because  the 
said  complaint  is  not  verified.  (Sec.  51,  Civil  Practice 
Act.) 

An  amended  complaint  and  the  answer  thereto  take  the 
place  of  the  original,  and  when  filed  the  originals  cease 
to  perform  any  other  functions  as  pleadings.  {Barber  v.  Rey- 
nolds,  33  Cal.  497;  Gillman  v.  Cosgrove,  22  Id.  356.)  The 
amended  complaint  and  the  answer  thereto  form  the  issues 
to  be  tried,  and  the  complaint  not  being  verified,  the  plead- 
ings on  both  sides  must  be  sustained  by  evidence,  or  the 
party  failing  must  be  defeated.  The  record  in  this  case 
fails  to  inform  this  court  what  the  proofs  were  in  the  court 
below;  it  also  fails  to  show  any  objections  or  exceptions  to 
the  admission  of  evidence,  or  that  any  question  was  there 
raised  upon  any  decision  of  the  court,  and  the  only  party 
appealing  having  succeeded  in  his  demcfrrer,  therefore  the 
demurrer  and  the  decisions  thereon  can  not  be  considered 
on  this  appeal. 

Section  294  of  the  civil  practice  act  makes  the  written 
opinions  of  the  court  below  proper  matter  to  be  sent  to  this 
court  by  the  clerk  of  the  district  court  on  appeal;  but  shall 
this  court  consider  such  opinions  so  far  erroneous  as  to  re- 
verse the  judgment  of  the  district  court  when  such  opinion 
is  unaccompanied  by  an  objection,  exception,  or  settled 
statement  or  order  of  the  court  making  such  opinion  of  the 
court  a  part  of  the  record  in  the  case  ?  Without  a  bill  of 
exceptions,  a  settled  statement,  or  an  order  of  the  court 
making  such  papers  a  part  of  the  record,  to  be  sent  to  this 
court  as  a  part  of  the  transcript,  this  court  can  not  consider 
errors  in  the  proceedings  in  the  court  below,  except  only 
such  as  are  a  part  of  the  record,  (Scott  v.  Cook,  1  Or.  24; 
Murray  v.  Walker,  Id.  341.)  We  can  not  reverse  the  judg- 
ment for  any  error  we  may  find  in  the  opinion  of  the  court 
below,  without  objection  or  exception  thereto  in  that  court. 

This  court  should  so  construe  the  laws  of  this  territory  as 
to  give  force  and  eflfect  to  each  section  and  every  part  there- 
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of,  if  it  can  possibly  be  done.  Section  180,  on  page  57  of 
the  laws  of  the  fifth  session,  among  other  things  provides 
that,  "in  the  findings  filed,  the  facts  found  and  the  conclu- 
sions of  law  shall  be  separately  stated.  In  such  cases  no 
judgment  shall  be  reversed  on  appeal  for  want  of  a  finding 
in  writing,  at  the  instance  of  any  party  who  shall  not  have 
requested  a  finding  in  writing,  and  had  such  request  en- 
tered in  the  minutes  of  the  court,  nor  in  cases  tried  by  the 
court,  by  commissioner,  or  referee;  nor  shall  the  judgment 
be  reversed  on  appeal  for  defects  in  the  findings,  unless  ex- 
ceptions be  made  in  the  court  below  for  a  defect  in  the  find- 
ing." Section  206,  after  providing  what  shall  be  put  to- 
gether by  the  clerk  as  the  judgment-roll,  in  cases  of  default, 
among  other  things  says:  "In all  other  cases  the  summons, 
pleadings,  verdict  of  the  jury,  or  finding  of  the  court,  com- 
missioner, or  referee,  all  bills  of  exceptions  taken  and  filed  in 
said  action."  In  order  to  sustain  both  of  the  last-named 
sections  harmonious,  it  is  merely  necessary  for  parties  trying 
causes  in  the  district  courts,  before  such  courts,  without  a 
jury,  to  request  such  courts,  before  or  at  the  time  such  cause 
is  finally  submitted,  to  make  his  findings  in  writing,  and  to 
see  that  such  request  is  entered  in  the  minutes  of  the  court; 
when  made  and  filed  in  the  case  such  party  must  except  to 
them,  or  no  judgment  thereon  will  be  reversed,  upon  appeal, 
for  any  error  or  defect  found  in  a  finding  or  opinion  of  a 
court  below,  not  excepteu  to;  and  such  a  finding  should  sub- 
stantially comply  with  the  requirements  of  the  law.  This 
court  is  of  the  opinion  that  there  is  no  such  finding  on  file 
as  the  law  contemplates. 

When  section  294  was  enacted  by  the  legislature,  declar- 
ing that  **  if  any  written  opinion  be  placed  on  file  in  render- 
ing the  judgment  or  making  the  order  in  the  coyrt  below,  a 
copy  shall  be  furnished,"  doubtless  contemplated  giving  the 
supreme  court  the  benefit  of  the  wisdom,  learning,  and 
ability  of  the  court  below,  and  nothing  more.  It  would 
hardly  be  fair  to  reverse  a  case  on  appeal  for  error  found  in 
a  voluntary  opinion,  not  objected  to,  in  the  court  where  tbe 
cause  was  tried.  This  court  can  not  say,  from  all  that  a(»- 
pears  in  this  record,  that  McCarty  did  not  prove  everything 
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that  was  stated  in  the  complaint  of  the  plaintiff  below;  and 
for  aught  we  can  learn  from  this  record,  the  defendant  Hunt 
may  have  failed  to  prove  every  material  allegation  in  his 
answer. 

For  the  reasons  above  stated,  the  judgment  of  the  court 
below  is  affirmed. 


L.  B.  LINDSAT,  Plaintiff  m  Error,  v.  THE  PEOPLE 
AND  WILLIAM  BEYON,  Defendants  in  Error. 

Law  of  a  Case. — A  decision  of  the  supreme  court  in  a  given  case,  even  al- 
though it  be  erroneous,  becomes  the  law  of  the  case  upon  the  points  in- 
Yolved,  and  can  not  be  reviewed,  altered,  or  changed  upon  a  sabeequent 
hearing  in  this  court. 

Error  to  the  district  conrt  of  the  second  judicial  district, 
Ada  county. 

J".  Brurnback,  R,  E.  Foote,  and  MiUon  Edit/,  for  the  plaint- 
iff in  error. 

J.  JR.  McBiide,  J.  B.  Leuns,  and  H,  E.  Prickett,  for  the 
defendants  in  error. 

Opinion  by  Whitson,  J.;  Hollister,  J.,  concurring  spe- 
cially in  the  judgment.     NoGGLE,  0.  J.,  dissented. 

This  cause  is  brought  to  this  court  upon  two  assignments 
of  error,  viz. :  1.  The  complaint  is  insufficient  in  law  to  main- 
tain the  action.  No  user  of  the  office  by  either  of  the  claim- 
ants is  shown  by  the  complaint  or  either  of  the  answers, 
and  it  appears  upon  the  face  of  the  pleadings  that  the  term 
of  the  office  for  which  the  defendants  claimed  had  not  yet 
commenced  at  the  time  of  the  beginning  of  the  action. 
2.  The  judgment  is  null  and  Toid  upon  the  ground  that  the 
trial  was  had  before  the  finding  of  facts  was  made  and  the 
judgment  rendered  by  the  judge  at  chambers,  and  not  at  any 
term  of  the  district  court. 

The  action  was  commenced  at  the  November  term,  1870, 
of  the  district  court  of  the  third  judicial  district  of  Idaho 
territory,  in  and  for  the  county  of  Ada,  and  by  stipulation 
of  the  parties  the  cause  was  continued  beyond  the  term, 
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and  upon  five  days'  notice,  as  stipulated,  the  cause  came  on 
to  be  heard  on  the  twentieth  of  December,  1870,  at  which 
time  all  the  parties  to  the  action  appeared  and  went  to  trial 
upon  the  issues  formed  by  the  complaint  and  answers  of 
the  two  defendants.  The  defendant  Lindsay,  however, 
moved  to  have  the  action  dismissed,  upon  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  in  this,  that  it  contains  no  allegation  that 
either  of  said  defendants  has  usurped,  intruded  into,  or  un- 
lawfully holds  or  exercises  the  said  office  of  sheriff  of  Ada 
county,  Idaho  territory.  At  what  particular  stage  of  the 
proceedings  this  motion  was  made  does  not  appear,  except 
that  it  was  made  and  denied  on  the  twentieth  of  December, 
1870.  The  complaint  discloses  that  the  tei*m  for  which 
the  defendants  claimed  to  have  been  elected  would  com- 
mence on  the  first  Monday  of  January  following.  The  an- 
swers of  the  defendants  admit  all  that  is  alleged  in  the  com- 
plaint, besides  alleging  the  grounds  upon  which  they  claim 
to  be  entitled. 

Neither  claims  any  right  to  the  office  before  the  first 
Monday  in  January,  nor  is  such  an  allegation  made  against 
them.    The  judgment  of  the  court  was  as  follows:  viz. : 

'*  On  the  twentieth  day  of  December,  1870,  this  cause 
came  on  to  be  heard,  as  per  agreement  of  parties,  upon 
notice  duly  given,  before  Hon.  J.  B.  Lewis,  judge  of  the 
third  judicial  district  of  Idaho  territory,  at  chambers,  in 
Boise  city,  Ada  county,  Idaho  territory,  on  the  pleadings  and 
evidence.  The  People  appeared  by  Jos.  W.  Huston,  Esq., 
United  States  district  attorney.  The  defendant,  L.  B.  Lind- 
say, appeared  by  Messrs.  Bosborough,  Brumback,  Heed, 
and  Miller,  and  the  defendant,  Wm.  Bryon,  by  John  B. 
McBride  and  H.  E.  Prickett,  and  the  evidence,  pleadings, 
proofs,  and  exhibits  having  been  heard  and  considered, 
and  the  findings  of  fact  and  conclusions  of  law  of  said 
judge  having  been  made  and  filed,  whereby  it  is  decided 
that  the  defendant,  Wm.  Bryon,  at  the  general  election  held 
in  and  for  said  county,  on  the  sixth  day  of  June,  A.  D.  1870, 
received  for  the  office  of  sheriff  of  said  county  of  Ada  a 
majority  of  all  the  legal  votes  cast  for  said  office  of  sheriff, 
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and  was  duly  elected  to  said  office  of  sheriff  of  Ada  county, 
for  tbe  term  of  two  years  from  and  after  the  second  day  of 
January,  1871.  Nq^,  tbere^re,  it  is  hereby  adjudged  that 
the  said  Wm.  Bryon  was  duly  elected  to  said  office  of  sheriff 
of  Ada  county,  Idaho  territory,  at  the  election  held  in  said 
county,  on  the  sixth  day  of  June,  1870,  for  the  term  of  two 
years  from  and  after  the  second  day  of  January,  1871;  and 
that  the  right  to  said  office  for  said  term  be  and  the  same 
is  hereby  awarded  to  him,  the  said  Wm.  Bryon. 

''It  is  further  adjudged  that  the  said  defendant,  L.  B. 
Lindsay,  was  not  elected  to  said  office  at  said  election,  and 
that  he  be  precluded  therefrom." 

While  in  some  instances  this  court  might  conclude  that 
the  defects  of  the  complaints  were  cured  by  the  evidence 
in  this  case,  we  are  precluded  from  any  such  conclusion, 
because  the  judgment  in  the  case  discloses  that  the  judge 
only  found  that  on  the  second  of  January,  a  time  not  yet 
arrived,  Wm.  Bryon  would  be  entitled  to  the  office,  aud 
that  L.  B.  Lindsay  would  not.  We  can  not  presume  that 
the  judge  found  Lindsay  intruding  into  an  office  not  yet 
even  claimed  by  him,  and  the  very  wording  of  the  judge  is, 
that  Lindsay  be  precluded,  not  excluded,  therefrom. 

It  is,  however,  claimed  that  section  279  of  the  civil  prac- 
tice act  was  intended  to  try  the  right  to  an  office  before  the 
actual  intrusion  into  it.  That  section  is  one  of  seven  under 
the  title  of  ''  actions  for  the  usurpation  of  an  office."  The 
first  section  under  that  title  provides  for  an  action  upon  the 
information  of  the  district  attorney,  or  the  complaint  of  a 
private  party,  against  any  person  who  usurps,  intrudes  into, 
or  unlawfully  holds  or  exercises  any  public  office,  civil  or 
military.  The  second  section  of  the  act  provides  that,  in 
addition  to  the  statement  of  intrusion,  it  may  also  be  set 
forth  in  the  complaint  who  is  rightly  entitled  to  the  office, 
and  in  such  case,  upon  proof  by  affidavit,  that  the  usurper 
has  received  fees  or  emoluments,  h^  may  be  arrested  and 
held  to  bail  as  in  other  civil  actions.  The  third  section 
provides  that  judgment  may  be  rendered  upon  the  right  of 
the  defendant,  and  also  upon  the  right  of  the  party  alleged 
to  be  entitled,  or  only  upon  the  right  of  the  defendant,  as 
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jastice  shall  require.  The  fourth  section  of  the  act  pro- 
vides, that  if  judgment  be  rendered  in  favor  of  the  person 
alleged  to  be  entitled,  he  shall  be  entitled  after  taking 
the  oath  of  office,  and  executing  the  official  bond,  to  take 
upon  himself  the  duties  of  the  office.  The  fifth  section  of 
the  act  provides,  that  if  judgment  be  rendered  in  favor  of 
the  person  alleged  to  be  entitled,  he  may  recover  by  action 
the  damages  sustained  by  reason  of  the  usurpation.  The 
sixth  section  of  the  act  provides,  and  this  is  the  section 
upon  which  counsel  for  Bryon  rely,  that  **  where  several 
persons  claim  to  be  entitled  to  the  same  office  or  franchise, 
one  action  may  be  brought  against  all  such  persons,  in  order 
to  try  their  respective  rights  to  such  office  or  franchise." 

It  is  claimed  that  two  persons  can  not  intrude  into  the 
same  office  at  the  same  time,  and  therefore  that  the  section 
just  cited  must  mean  that  the  action  can  be  begun  and  tried 
in  advance.  It  is  undoubtedly  true  that  two  persons  can 
not,  one  de  facto  and  the  other  de  jure,  be  in  possession. of 
the  same  office,  at  the  same  time,  where  the  office  is  of  such 
a  character  that  the  law  only  provides  for  one  incumbent; 
but  does  it  necessarily  follow  that  this  law  was  made  ex- 
pressly for  this  case,  or  one  similar  to  it?  Might  it  not 
have  been  intended  for  that  class  of  cases  where  two  or 
more  persons  are  required  by  law  to  fill  the  office?  Sup- 
pose that  at  the  next  election  three  new  county  commis- 
sioners should  be  elected,  and  the  present  incumbents 
should  refuse  to  give  up  to  the  newly  elected  officers,  would 
not  this  section  be  the  very  one  which  the  district  attorney 
would  go  to  for  authority  to  bring  his  action  ?  But  the  an- 
swer to  this  is,  that  the  statute  provides  that  the  singular 
number  shall  include  the  plural  and  the  plural  the  singular, 
and  therefore  it  might  be  brought  under  the  provisions  of 
section  1  of  the  act. 

This  course  of  reasoning  would  just  as  well  allow  A.  to 
sue  B.  and  G.  together,  where  he  had  a  separate  cause  of 
action  only  against  each.  Each  county  commissioner  of 
Ada  county  has  a  separate  and  distinct  title  to  his  office^ 
and  his  right  does  not  depend,  so  far  as  his  election  is  con- 
cerned, on  the  title  of  the  other  two,  although  the  office  is 
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joint  and  requires  all  three  to  fill  it.  Without  the  aid  of 
this  section,  if  these  commissioners  should  attempt  to  usurp 
the  office,  separate  actions  \vould  have  to  be  commenced 
against  each  of  them  to  try  their  respective  titles,  and  yet 
this  could  not  be  done  under  this  section  until  there  was  an 
actual  user. 

Section  7  of  the  act  seems  to  answer  the  whole  question, 
which  provides  that  ''  when  a  defendant  against  whom  such 
action  has  been  brought  is  adjudged  guilty  of  usurping  or 
intruding  into,  or  unlawfully  holding  any  office,  franchise,  or 
privilege,  judgment  shall  be  rendered  that  such  defendant 
shall  be  excluded  from  the  office,  franchise,  or  privilege, 
and  that  he  pay  the  costs  of  the  action.  The  court  may 
also,  in  its  discretion,  impose  upon  the  defendant  a  fine 
not  exceeding  five  thousand  dollars.'*  The  section  just  cited 
provides  that  in  such  action,  if  the  defendant  is  adjudged 
guilty,  he  may  be  fined  and  shall  be  excluded  from  the  office. 
If  there  are  two  classes  of  actions  provided  for  in  the  act, 
it  is  impossible  to  so  determine  from  anything  which  appears 
in  the  first  five  sections  of  the  act,  and  the  seventh  section 
certainly  precludes  any  such  construction. 

Section  40  of  an  act  relative  to  elections  is  thought  to 
throw  some  light  on  the  subject  by  providing  that  the  man- 
ner of  contesting  elections  in  that  act  shall  not  impair  in 
any  way  the  right  of  any  person  to  contest  any  election  in 
the  manner  otherwise  provided  by  statute.  What  is  the 
manner  otherwise  provided  by  statute?  Why,  the  old  com- 
mon law  remedy,  or  rather  an  action  which  has  taken  its 
place,  by  an  information  in  the  nature  of  quo  warranto,  as 
provided  for  in  section  274,  and  the  six  sections  following 
under  which  an  election  can  be  contested,  but  not  until 
there  has  been  an  actual  user. 

If  section  279  is  intended  to  try  cases  like  the  one  at  bar, 
then  the  legislatures  of  New  York,  California,  Oregon,  and 
Idaho  have  been  very  stupid.  All  three  of  those  states  have 
almost  the  identical  act  with  ours  in  relation  to  the  usurpation 
of  an  office  or  franchise,  and  in  New  York  and  California, 
under  the  title  of  *' actions  for  the  usurpations  of  an  office," 
there  is  a  section  identical  with  ours,  section  279.    In  each 
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of  those  states  the  legislature  has  provided  a  way  to  con- 
test elections  independent  and  oatside  of  the  action  for  the 
usurpation  of  an  office.  Oar  legislature  attempted  to  pass 
a  law  for  the  contesting  of  elections,  but  conferred  the  power 
upon  a  court  which  this  court  has  decided  could  not  have 
any  common  law  jarisdiction  conferred.  Each  of  those 
states  has,  then,  undertaken  to  provide  for  contesting  elec- 
tions in  a  separate  statute  from  the  one  providing  for  the 
excluding  of  an  intruder. 

It  is  unreasonable  to  suppose  that  New  York,  which  has 
the  most  complete  code  of  practice  of  any  state  in  the  Union, 
would  make  complete  and  ample  provision  for  contesting  an 
election,  and  then  place  a  small,  and,  when  placed  alone,  a 
senseless  section  of  about  three  lines  under  a  title  and  be- 
tween the  sections  of  a  law  to  which  it  has  no  reference  and 
bears  no  relation.  It  will  not  be  contended  with  any  seri- 
ousness that  actions  in  the  nature  of  qiw  warranto  can  be 
sustained  in  cases  where  there  is  no  user.  It  has  been  held 
in  New  York,  that  ''an  information  does  not  lie  against  per- 
sons for  merely  claiming  a  corporate  franchise^  and  if  the 
information  charge  them  with  claiming  without  authority, 
and  exercising  the  franchises  of  a  corporation,  etc.,  a  plea 
denying  the  user  is  sufficient. 

There  is  no  such  action. known  to  the  common  law  as 
contesting  an  election  before  user,  and  no  authority  has  been 
conferred  on  the  district  courts  by  statute  for  trying. the 
title,  except  by  an  action  which  has  taken  the  place  of  the 
old  action  of  quo  warranto. 

It  is  claimed,  however,  that  this  case  is  res  judicata,  and 
that  it  has  been  decided,  so  far  as  the  jurisdiction  of  the 
court  was  involved  in  the  decision  of  the  motion,  to  quash 
the  certiorari  broaght  to  this  court  at  the  last  term. 

Justice  Lewis  tried  this  case  originally,  and  at  the  last 
term  a  writ  of  certiorari  was  allowed  to  bring  the  case  into 
this  court,  and  upon  a  motion  to  quash  the  writ.  Justice 
Lewis  delivered  the  opinion  of  the  court.  The  judge  no 
doubt  felt  a  very  natural  desire  to  have  the  proceedings 
below  sustained.  He  went  into  a  very  elaborate  and  un- 
necessary opinion,   in  which  I    concurred    generally,   as 


444  Lindsay  v.  People.  [Sup.  Ct. 

■        -  —  -  - 

Opinion  of  the  Court — Whitson,  J. 

appears  of  record,  when  in  fact  I  ought  not  to  have  con- 
carred,  as  I  only  intended  so  to  do  except  as  to  the  judg- 
ment, and  it  is  not  now  necessary  for  me  to  express  my  opin- 
ion as  to  all  the  questions  therein  discussed.  It  has  become 
the  law  so  far  as  these  questions  have  been  adjudicated. 
A  decision  then  that  the  court  did  have  jurisdiction  of  the 
case  was  as  binding  upon  the  parties  as  the  decision  of  this 
court  would  now  be  that  it  did  not.  I  can  not  go  back  of 
that  decision  without  stultifying  myself,  however  much  I 
might  desire,  because  it  has  become  the  law  of  the  case  as 
much  as  any  statute  could  make  it. 

The  court  in  that  case  said:  "The  matter  in  dispute  in 
this  case  was  the  office  of  sheriff."  Both  Lindsay  and 
Bryon  claimed  to  be  entitled  to  thd  office,  and  the  question 
to  be  determined  was  the  respective  rights  of  the  parties  to 
such  office.  It  is  claimed  by  Lindsay  that  the  court  below 
erred  because  it  was  not  alleged  in  the  complaint  that  one 
of  the  defendants  had  usurped  said  office;  that  the  court  or 
judge  had  no  jurisdiction  of  the  subject-matter.  Section 
279  of  the  civil  practice  act  provides  that  when  several  per- 
sons claim  to  be  entitled  to  an  office,  an  action  may  be 
brought  against  all  of  such  persons  to  try  their  respective 
rights. 

Now  it  is  clear  that  but  one  person  can  be  in  the  actual 
possession  of  an  office;  hence,  if  the  view  of  Lindsay  be 
correct,  section  279  has  no  force,  because  several  persons 
can  not  at  the  same  time  usurp  an  office.  But  be  this  as  it 
may,  there  is  no  doubt  but  that  the  court  below  had, juris- 
diction of  the  subject-matter. 

However  much  I  might  be  disposed  to  reverse  this  case, 
had  it  not  before  been  in  this  court,  I  think  that  the  parties 
secured,  in  the  case  of  the  certiorari,  a  decision  upon  the 
jurisdiction  of  the  court  over  the  subject-matter,  which  is 
conclusive  in  all  future  stages  of  the  same  case.  The  ques- 
tion of  the  right  of  the  judge  to  try  the  case  at  chambers 
was  not  decided  in  the  certiorari  case,  and  that  question  is 
properly  here  for  review. 

The  parties  stipulated  to  try  the  case  in  that  way;  and 
while  it  is  true  that  no  consent  will  give  jurisdiction  of  the 
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sabject-matter,  the  court,  under  the  decision  above  cited, 
needed  no  jurisdiction  of  the  subject-matter,  and  therefore 
the  consent  given  was  not  of  jurisdiction  of  the  subject- 
matter,  but  of  the  parties,  and  of  the  manner  and  time  of 
trying  the  case. 

The  great  mistake  made  by  Lindsay,  was  in  bringing  his 
certiorari,  in  the  first  instance,  and  getting  an  adjudication 
upon  the  only  good  point  in  his  case,  and  the  very  one  upon 
which  he  asks  this  court  to  adjudicate  differently  from  what 
it  has  Already  done.  It  may  be  insisted,  that  because  he 
was  told  in  that  case  to  bring  his  case  here  upon  a  writ  of 
error,  therefore  it  was  not  intended  to  pass  upon  those 
questions.  By  inspection  of  the  decision,  it  will  be  seen 
that  the  court  did  not  pass  upon  the  chambers  jurisdiction, 
and  therefore  a  writ  of  error  was  necessary  to  test  that  ques- 
tion. So  far  as  the  other  question  is  concerned,  while  the 
court  passed  upon  it,  it  stated  that,  conceding  that  the  court 
had  exceeded  its  jurisdiction,  the  proper  mode  of  getting 
here  was  by  writ  of  error. 

For  these  Teasons,  however  erroneous  the  judgment,  I 
think  it  will  have  to  be  affirmed. 

Judgment  affirmed. 

HoLLlSTER,  J.,  specially  concurring  in  the  judgment: 

I  concur  with  Justice  Whitson  in  the  opinion  that  the 
judgment  of  the  district  court  should  be  affirmed,  but  for 
reasons  which  differ  from  those  from  which  his  conclusions 
are  drawn.  It  has  been  urged  that  the  judge  of  the  dis- 
trict court  who  tried  this  case  at  chambers,  erred  in  count- 
ing the  ballots  cast  for  the  respective  parties,  with  a  view 
to  determine  therefrom  which  was  duly  elected,  and  this 
proceeding  has  been  animadverted  upon  with  considerable 
severity;  but  as  the  court  is  unanimous  in  the  opinion  that 
the  record  does  not  present  this  question,  no  consideration 
can  properly  be  given  to  it,  and  it  need  not  therefore  be 
discussed. 

The  only  questions  presented  by  the  record  are:  1. 
Whether  the  court  had  jurisdiction  of  the  subject-matter; 
2.  Whether  the  complaint  states  facts  sufficient  to  consti- 
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tute  a  cause  of  action.  To  both  of  these  questions  my  an- 
swer must  be  in  the  afGrniative. 

Jurisdiction  of  a  subject-matter^  in  its  general  sense,  is 
defined  to  be  a  power  constitutionally  conferred  upon  a 
judge  or  magistrate  to  take  cognizance  of  and  decide  causes 
according  to  law,  and  to  carry  his  sentence  into  execution. 
(6  Pet.  591;  9*  Johns  239.)  It  is  the  law  which  gives 
jurisdiction;  the  consent  of  parties  can  not  therefore  con- 
fer it  in  a  matter  which  the  law  excludes.  (1  Nott  &  M.  192; 
3  McCord,  280;  Breese,  32.)  The  district  courts  of  this 
territory  are  courts  of  original  general  jurisdiction,  made 
such  by  the  organic  act,  and  may  take  cognizance  of  all 
cases  in  chancery,  as  well  as  under  the  common  law,  and  of 
such  as  are  provided  for  by  the  territorial  legislature.  It 
can  not  be  doubted  that  these  courts  are  clothed  with  au- 
thority to  try  the  title  to  an  office.  This  authority  is  ex- 
pressly given  in  chapter  4  of  the  civil  practice  act,  and  is 
supported  by  the  case  of  the  People  v.  Pease,  27  N.  Y.  45, 
decided  by  the  court  of  appeals  of  the  state  of  New  York 
in  1863.  The  object  of  the  statute  evidently  is  to  test  the 
right  of  any  one  or  more  persons  who  intrude  into  or  un- 
lawfully hold  or  exercise  a  public  office  as  against  the  peo- 
ple, or  another  lawfully  entitled  to  it,  as  well  as  the  re- 
spective rights  of  several  persons  claiming  to  be  entitled 
to  it.  The  statute  is  a  substitute  for  the  common  law  writ 
of  qtio  warranto,  which  was  in  the  nature  of  a  writ  of  right 
for  the  king,  against  him  who  claims  or  usurps  any  office, 
franchise,  or  liberty,  to  inquire  by  what  authority  he  sup- 
ports his  claim  in  order  to  determine  the  right,  but  the  pro- 
cess under  it,  unlike  the  proceeding  by  quo  warranto,  is  a 
civil  process. 

It  is  urged  with  great  earnest,  notwithstanding,  that  be- 
cause the  complaint  shows  no  user,  the  court  had  no  juris- 
diction of  the  subject-matter,  and  that  the  judgment  is  coram 
non  judice,  and  therefore  void.  I  must  confess  that  this  is 
a  novel  mode  of  determining  a  question  of  this  character. 
As  has  been  shown,  jurisdiction  of  a  subject-matter  is  con- 
ferred by  law.  Neither  consent  of  parties,  the  efflux  of  time, 
nor  the  happening  of  any  contingency  will  give  it;  and  yet 
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it  is  seriously  urged,  that  because  no  usurpation  or  user 
of  the  office  is  alleged,  the  court  exceeded  its  jurisdiction 
in  entertaining  the  action.  Numerous  supposed  cases  have 
been  put  to  prove  the  soundness  of  this  position  as  in- 
stances. ''  As  well  might  a  court  say,  that  because  justices  of 
the  peace  have  by  law  the  exclusive  right  to  hear,  try,  and 
determine  all  common  assaults  and  batteries,  that  if  a  per- 
son is  arrested  and  brought  before  a  justice  of  the  peace, 
charged  with  an  offense  not  committed,  but  with  an  assault 
that  he  may  possibly  commit  two  months  hence;  that  such 
justice  may  legally  retain  such  a  case;  that  he  should  not 
dismiss  the  case  for  want  of  jurisdiction.  Can  it  be  said,  be- 
cause justices  of  the  peace  have  jurisdiction  to  try  assaults 
and  batteries,  that  for  that  reason  they  have  jurisdiction  of 
the  subject-matter  before  an  offense  has  been  committed? 
And  as  well  might  the  court  determine  that  because 
justices  of  the  peace  have  the  exclusive  right  to  try  and 
determine  cases  of  forcible  entry  and  detainer,  that  such 
justices  have  jurisdiction  of  the  subject-matter  of  such  ac- 
tions before  an  offense  has  been  committed — before  force 
has  been  used  or  entry  into  the  premises  been  made,  or  the 
premises  have  been  unlawfully  detained,  and  that  all  this  is 
not  an  excess  of  jurisdiction." 

In  these  hypothetical  cases  it  is  conceded  that,  by  law, 
the  justices  had  authority  to  try  assaults  and  batteries  and 
forcible  entry  and  detainer;  and  yet,  because  some  person, 
ignorant  of  the  facts  of  the  case  or  the  law,  had  been  un- 
wise enough  to  bring  the  action  before  the  cause  of  it  had 
accrued,  the  court  had  no  jurisdiction  of  the  subject- 
matter. 

These  illustrations  serve  to  show  what  has  been  apparent 
throughout  the  discussion  of  this  question,  that  those  who 
make  the  objection  have  confounded  the  distinction  between 
the  jui'isdiclion  of  a  court  and  its  erroneous  exercise. 

The  logic  of  the  argument  is  simply  this:  "It  is  true 
jurisdiction  has  been  given  to  try  the  respective  rights  of 
the  parties  to  the  office;  yet,  because  the  time  for  bringing 
the  action  had  not  arrived,  the  court  had  no  jurisdiction  of 
the  subject-matter,"  thus  mistaking  its  inability  to  exercise 
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it  in  the  particular  case  for  the  want  of  it.  This  objection 
is  of  no  more  force  than  if  urged  to  an  action  in  ejectment 
commenced  in  the  district  court  by  the  owner  of  certain 
premises  leased  to  a  tenant  before  the  demise  expired,  or 
on  a  promissory  note  before  its  maturity,  in  neither  of  which 
can  it  be  said  that  the  court  had  no  jurisdiction  of  the  sub- 
ject-matter. In  the  cases  supposed,  if  the  actions  were  sus- 
tained, the  judgments,  though  erroneous,  would  be  binding 
upon  the  parties  unless  reversed  by  a  higher  tribunal,  and 
could  be  enforced  by  execution  without  rendering  the  oppo- 
site parties,  the  justices,  or  the  officer  who  executes  the  pro- 
cess, liable  as  trespassers;  nor  could  they  be  attacked  col- 
laterally in  any  other  action.  It  is  contended  that  the  judge 
of  the  district  court  had  no  authority  to  try  the  case  at 
chambers,  and  that  in  doing  so  he  exceeded  his  powers, 
and  his  judgment  is  therefore  void. 

This  objection,  as  well  as  that  to  the  jurisdiction  of  the 
district  court,  is  singularly  at  variance  with  the  whole  course 
of  proceeding  on  the  part  of  those  who  urge  it.  While 
pressing  it,  the  court  at  the  same  time  is  asked  to  examine 
the  entire  record,  and  to  determine  whether  there  was  not 
error  committed  in  the  finding  of  facts.  In  other  words, 
the  court  should  look  into  the  merits  of  the  case,  which  can 
only  be  done  when  possessing  jurisdiction.  If  the  objec- 
tion to  the  jurisdiction  of  the  district  court  is  not  well 
taken,  that  to  the  jurisdiction  of  the  judge  at  chambers  is 
not  tenable.  Numerous  authorities,  both  English  and 
American,  have  been  cited  in  support  of  the  position  that 
independently  of  a  statute  a  judge  at  chambers  has  author- 
ity to  hear  and  determine  a  case  of  this  character,  and  they 
are  not  without  great  force,  but  it  is  not  necessary  to  con- 
sider them,  inasmuch  as  jurisdiction  has  been  expressly  con- 
ferred by  the  legislature  in  section  617  of  the  act  of  Jan- 
uary 15,  1869,  which  provides  among  other  things  that  dis- 
trict judges  at  chambers  may  try  and  determine  writs  of  quo 
tvan-anto. 

The  parties  having  entered  into  a  stipulation  that  the  case 
might  be  heard  at  chambers,  it  is  difficult  to  perceive  the  pro- 
priety of  interposing  such  an  objection  in  this  court  for  the 
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first  time.  Had  counsel  any  just  reason  to  believe  that  the 
judge  had  no  authority  to  try  the  case  at  chambers,  every 
rule  of  correct  practice  demanded  that  no  agreement  should 
be  entered  into,  the  effect  of  which  would  be  to  take  it  out 
of  the  proper  jurisdiction  and  send  it  to  a  tribunal  without 
authority  to  hear  it.  It  may  not  be  within  the  limits  of 
judicial  propriety  to  say  that  such  a  proceeding  was  a 
fraud  upon  the  court,  and  merits  the  severest  censure; 
but  the  observation  may  be  permitted  that  the  effect  of  it, 
if  successful,  would  have  been  to  discontinue  the  suit  by 
indirection,  and  thus  baffle  the  ends  of  justice.  Legal 
ethics  are  not  slow  to  place  the  seal  of  disapprobation  upon 
a  practice  of  this  character.  . 

I  will  now  proceed  to  the  other  question,  "  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action."  The  solution  of  this  question  depends 
upon  the  proper  construction  to  be  given  to  the  statute 
under  which  the  action  is  brought. 

Section  274  is  as  follows:  "An  action  may  be  brought  by 
the  district  attorney  in  the  name  of  the  people  of  the 
United  States,  and  of  the  territory  of  Idaho,  upon  his 
own  information,  or  upon  the  complaint  of  a  private  party, 
against  any  person  who  usurps,  intrudes  into,  or  unlaw- 
fully holds  or  exercises  any  public  office,  civil  or  military, 
or  any  franchise  within  this  territory.  And  it  shall  be  the 
duty  of  the  district  attorney  to  bring  the  action  whenever 
he  has  reason  to  believe  that  any  such  office  or  franchise  has 
been  usurped,  intruded  into,  or  unlawfully  held  or  exer- 
cised by  any  person,  or  when  he  is  directed  to  do  so  by  the 
governor."  Section  275  provides,  that  whenever  such  action 
is  brought,  the  district  attorney,  in  addition  to  the  state- 
ment of  the  cause  of  action,  may  also  set  forth  in  the  com- 
plaint the  name  of  the  person  rightly  entitled  to  the  office, 
with  a  statement  of  his  right  thereto;  and  in  such  case, 
upon  proof  by  affidavit  that  the  defendant  has  received  fees 
or  emoluments  belonging  to  the  office,  and  by  means  of  his 
usurpation  thereof,  an  order  may  be  granted  by  the  judge 
of  the  supreme  court,  or  a  district  judge,  for  the  arrest  of 
the  defendant,  and  holding  him  to  bail;  and  thereupon  he 
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may  be  arrested,  and  held  to  bail  in  the  same  manner  and 
with  the  same  effect,  and  subject  to  the  same  rights  and 
liabilities,  as  in  other  civil  actions  where  the  defendant  is 
subject  to  arrest.  Section  279:  "When  several  persons 
claim  to  be  entitled  to  the  same  office  or  franchise,  one 
action  may  be  brought  against  all  such  persons,  in  order  to 
try  their  respective  rights  to  such  office  or  franchise." 

It  is  claimed,  that  though  this  section  gives  the  right  of 
action  against  all  who  claim  to  be  entitled  to  the  same  of- 
fice, yet  the  complaint  must  allege  a  user,  and  inasmuch  as 
it  contains  no  such  averment,  but  on  the  central^  shows 
that  both  the  contestants  claim  to  be  entitled  to  an  office, 
the  term  of  which  did  not  commence  until  a  day  subsequent 
to  the  suit,  it  shows  no  right  of  action  in  behalf  of  the 
people  against  either  of  them.  Numerous  adjudged  cases 
have  been  cited  in  support  of  this  position,  the  most  im- 
portant of  which  is  that  of  The  People  v.  Thompson  e^oZ.,  16 
Wend.  656;  but  it  is  to  be  observed,  that  they  were  governed 
by  statutes  containing  provisions  almost  precisely  like  those 
in  section  274  of  our  act,  and  entirely  different  from  the 
cases  provided  for  in  section  279.  As  the  case  in  Wendell 
has  been  the  one  upon  the  authority  of  which  the  most  re- 
liance hfts  been  placed  by  those  who  urge  the  objection,  I 
will  proceed  to  quote  from  it  all  that  is  material  to  the  ques- 
tion. In  that  case,  the  attorney-general  filed  an  informa- 
tion in  the  nature  of  a  quo  watTarUo,  charging  the  defend- 
ants with  claiming,  using,  and  exercising  the  liberties, 
privileges,  and  franchise  of  a  body  politic  and  corporate, 
etc.  To  that  portion  of  the  information  charging  the  de- 
fendants with  claiming  and  exercising  the  liberties,  etc., 
they  answered  that  they  never  used  such  liberties,  etc.  The 
itttorney-general  demurred  to  the  answer,  for  the  cause  that 
it  did  not  meet  the  charge  of  a  claim  on  the  part  of  the  de- 
fendants to  be  a  body  politic,  and  the  defendants  joined  in 
the  demurrer. 

**By  the  Court,  Nelson,  C.  J.  The  demurrer  of  the  attor- 
ney-general to  so  much  of  the  plea  as  professes  to  answer 
the  first  count  of  the  information,  raises  the  question 
whether,  under  the  revised  statutes,  authorizing  an  infor- 
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mation  in  the  nature  of  a  quo  warranto,  tlie  defendants  are 
bound  to  answer,  specifically,  the  averment  that  they  claim 
to  use  and  exercise  a  franchise,  etc.  If  they  are  obliged  to 
answeir  a  mere  claim  to  exercise  corporate  privileges,  dis- 
connected from  any  allegation  of  user,  then,  undoubtedly, 
the  plea  is  bad,  for  it  contains  only  a  denial  of  the  user. 
The  defendants,  if  so  bound  to  answer,  should  have  set 
forth  title,  or  disclaimed.  The  language  of  the  Statute,  so 
far  as  concerns  this  case,  is  as  follows:  'An  information  in 
the  nature  of  a  quo  toarranto,  may  be  filed,  etc.,  where  any 
person  shall  usurp,  intrude  into,  or  unlawfully  hold  or  ex- 
ercise any  public  office,  civil  or  military,  or  any  franchise 
within  the  state,'  etc."  The  learned  judge  then  proceeds  to 
say:  **The  first  clause  seems  obviously  to  require  some- 
thing beyond  a  claim  to  an  office,  or  to  the  exercise  of  a 
franchise,  to  authorize  the  institution  of  the  proceeding. 
To  usurp,  intrude  into,  or  unlawfully  hold  or  exercise  an 
office  or  franchise,  ^leans  to  take  possession  of  the  office 
or  franchise  without  right,  or  unlawfully  to  hold  or  use  the 
same  after  possession  has  been  rightfully  or  wrongfully  ac- 
quired. The  words  of  the  statute  were  taken  from  9  Anne, 
ch.  20,  sec.  4,  under  which  act  it  has  been  repeatedly  de- 
termined there  must  be  a  user  or  possession  of  the  office 
or  franchise,  and  that  a  mere  claim  is  insufficient."  He 
then  refers  with  approval  to  the  case  of  Bex  v.  Ponsonby, 
which  originated  in  the  king's  bench  in  Ireland  (the  statute 
being  a  copy  of  9  Anne),  and  it  came  before  the  king's 
bench  on  error,  where  the  judgment  was  reversed,  which 
reversal  was  afterwards  sustained  by  the  house  of  lords. 
The  information  was  filed  against  seven  persons,  charging 
them  with  usurping  the  office  of  free  burgesses  of  the  cor- 
poration of  Newton.  The  question  whether  it  would  lie 
against  two  of  them,  who,  though  elected,  hud  not  been  ad* 
mitted  or  sworn  in,  came  up  in  the  pleadiugs. 

Chief  Justice  Bider,  who  delivered  the  opinion  of  the 
court  in  error,  stated  one  question  to  be,  ''  whether  it,  the 
information,  lies  against  the  two  now  acting  burgesses;" 
and  adds:  ''It  clearly  can  not,  upon  this  ground,  that  un- 
der the  words  of  the  statute  there  must  be  usurpation,  in* 
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trusion,  or  unlawful  holding.  Now,  claiming,"  he  says, 
**  which  only  appears  against  them,  can  by  no  construction  be 
taken  to  amount  to  any  of  these,  and  it  would  be  strange  to 
imagine  the  statute  intended  to  prevent  the  asserting  or 
claiming  a  right."  If,  as  Chief  Justice  Bider  says,  claim- 
ing an  oflSce  does  not  mean  a  usurpation,  intrusion,  or  un- 
lawful holding,  it  is  diflBcult  to  understand  why,  under 
section  279,  such  an  averment  should  be  required  in  the 
complaint,  as  the  action  under  it  clearly  lies  upon  a  mere 
claim.  At  common  law  a  writ  of  jiid  wa^Tanto  runs  against 
him  who  claims  or  usurps  an  office.  (3  Bl.  Com.  262.)  The 
statute  of  Anne,  and  the  New  York  statute  under  which  the 
cases  referred  to  arose,  diflfer  from  the  common  law,  inas- 
much as  under  them  an  action  will  not  lie  against  a  mere 
claimant  to  an  office,  while  at  common  law  it  could  be 
maintained  against  him.  If  there  had  been  no  further  pro- 
vision in  our  statute  than  what  is  found  in  section  274  (this 
being  substantially  like  the  statute  of  Anne,  and  the  revised 
statute  of  New  York),  the  cases  cited  upon  this  point  as 
authorities  would  probably  have  been  decisive,  but  they 
can  not  be  considered  as  applicable  to  actions  brought  un-> 
der  section  279,  which  is  an  enlargement  of  those  statutes, 
and  embraces,  as  did  the  common  law,  cases  where  only  a 
claim  to  an  office  is  set  up.  A  careful  scrutiny  of  the  case 
in  Wendell  and  the  one  in  king's  bench,  there  cited,  will 
satisfy  any  one  that  they  were  decided  upon  purely  statutory 
grounds,  and  inasmuch  as  the  statutes  gave  no  right  of  ac- 
tion against  one  who  only  claimed  an  office,  an  allegation 
in  an  information  of  only  a  claim  was  not  sufficient  to  main- 
tain it.  There  can  be  no  doubt  that  under  our  statute  the 
people  have  the  same  right  to  inquire  by  what  authority  a 
person  claims  the  right  to  an  office  as  the  crown  had  at 
common  law,  and  there  can  be  as  little  doubt  that  this  ac- 
tion was  properly  brought  for  the  purpose. 

I  might  rest  my  argument  on  this  point  just  here,  with- 
out going  into  any  further  reasons  to  support  it,  but  it  may 
not  be  considered  altogether  unnecessary  or  unprofitable  to 
examine  the  statute  with  a  little  closer  attention  to  its  sev- 
eral provisions,  in  order  to  arrive  at  a  more  satisfactory  un- 
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derstanding  of  its  true  meaning.  It  may  be  assumed,  as  a 
well-settled  principle  of  interpretation,  that  such  construc- 
tion shall  be  given  to  a  statute  as  shall  give  effect  to  each 
portion  of  it,  and  that  all  its  provisions  shall  be  taken  to- 
gether, in  ascertaining  the  intentions  of  the  law-giver. 
Guided  by  this  rule,  there  can  be  no  difficulty  in  arriving 
at  the  conclusion,  that  the  legislature  intended  to  provide, 
in  sections  274  and  279,  for  two  distinct  classes  of  cases, 
one  of  which  covers  the  case  of  a  usurpation,  etc.,  and  the 
other  that  of  a  mere  claim  to  an  office. 

It  will  be  seen  that,  under  section  274,  one  or  more  per- 
sons may  be  proceeded  against  where  they  usurp,  intrude 
into,  or  unlawfully  hold  or  exercise  an  office  or'frauchise; 
and  the  district  attorney,  under  section  275,  may,  in  addi- 
tion, also  set  forth  in  the  complaint  the  name  of  the  person 
rightfully  entitled  to  the  office,  with  a  statement  of  his  right 
thereto.  Under  section  279  the  proceeding  may  be  had 
against  all  the  claimants,  merely  on  their  claiming  to  be  en- 
titled to  the  office,  in  order  to  try  which  of  them  has  the 
lawful  right  to  it;  and  in  such  proceeding  it  is  not  neces- 
sary for  the  district  attorney  to  set  forth  the  name  of  the 
person  rightfully  entitled  to  it.  When  the  action  is  brought 
under  section  274,  and  proofs  are  made  that  the  defendant 
has  received  fees  or  emoluments  belonging  to  the  office,  he 
maybe  arrested  and  held  to  bail  for  the  security  of  the  per- 
son lawfully  entitled  to  the  office. 

When  suit  is  brought  under  section  279,  no  such  proofs 
are  required,  and  the  defendants  can  not  be  arrested  and 
held  to  bail,  because  the  district  attorney  is  not  required  to 
state  who  is  lawfully  entitled  to  the  office,  nor  to  set  forth 
his  title.  The  law  in  such  cases  presupposes  that  there  has 
been  no  user  by  either  of  the  parties  proceeded  against. 
The  object  of  the  section  is  to  settle  conflicting  claims  to 
an  office  before  a  user;  and  to  carry  it  into  effect,  the  claim- 
ants are  required  by  the  people,  as  under  the  writ  of  quo 
tvan'anto,  to  show  by  what  authority  they  support  their  re- 
spective claims.  Under  section  274,  the  action  is  against  a 
wrong-doer,  against  one  who  usurps  or  intrudes  into  an 
office,  or  being  in  it,  unlawfully  holds  or  exercises  it  against 
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the  rights  of  the  people  or  of  another  lawfully  entitled  to 
it;  and  if  against  the  latter,  the  defendant  is  liable  to  him 
for  any  fees  or  emoluments  he  has  received  while  exercising 
the  office,  and  in  both  oases,  in  addition,  to  a  fine  not  ex- 
ceeding five  thousand  dollars,  as  a  penalty,  to  be  paid  into 
the  public  treasury.  Under  this  section  the  judgment  may 
be  against  the  defendant  and  in  favor  of  the  claimant,  or  it 
may  be  against  the  defendant  only;  and  in  the  latter  case 
the  right  of  the  contesting  claimant  is  not  determined; 
while  under  section  279  the  judgment  must  determine  the 
rights  of  all  the  claimants,  and  no  damages  can  be  awarded 
or  fine  imposed  against  either;  one  action  settles  the  re- 
spective rfghts  of  all,  and  the  judgment  is  conclusive.  It 
is  a  mere  election  contest,  to  be  settled,  as  under  the  com- 
mon law  proceeding,  by  quo  warranto,  in  advance  of  taking 
possession  of  the  office  by  either  of  the  contestants  upon  a 
mere  claim  of  right  thereto.  But  it  is  said,  and  in  this  view 
Justice  Whitson  concurs,  that  section  279  is  designed  to 
meet  a  case  for  which  section  274  has  not  provided,  as,  for 
instance,  the  unlawful  holding  of  an  office  by  three  county 
commissioners  against  the  claims  of  those  who  have  been 
elected  to  succeed  them. 

I  am  prepared  to  concede  that  under  section  274,  a  joint 
action  can  not  be  brought  against  all  three  of  the  county 
commissioners  to  try  by  what  authority  they  hold  the  office 
against  the  claims  of  their  successors,  inasmuch  as  the 
office  is  not  a  joint  one,  and  the  rights  of  each  may  depend 
upon  entirely  different  questions;  but  while  this  is  so,  sec- 
tion 279  does  not  meet  the  case.  This  is  evident  from  the 
language  of  the  section,  and  besides,  the  difficulty  of  trying 
the  right  to  an  office  held  by  two  or  more  persons,  and  by 
different  titles  in  a  joint  action,  which  would  be  met  with 
in  case  the  suit  should  be  brought  under  section  274,  would 
necessarily  arise,  when  brought  under  this  section.  If  the 
language  of  the  section  had  been,  "when  several  persons 
claim  to  exercise  the  office  by  different  rights,"  it  would 
have  covered  the  supposed  case. 

In  the  case  of  the  county  commissioners,  it  would  be  an 
extraordinary  circumstance  if  they  were  each  elected  by 
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the  same  majorities  and  the  same  votes,  and  it  would  only 
be  in  snch  cases  that  .their  claims  to  the  office  could  be 
tried  in  a  joint  action.  It  is  not  to  be  supposed  that  the 
legislature  contemplated  such  an  extreme  or  improbable 
case,  and  that  this  law  was  designed  to  meet  it.  It  may  be 
asked,  if  this  section  does  not  give  the  right  of  action  in  the 
supposed  case,  how  can  questions  of  this  character  be  judi- 
cially determined  ?  The  answer  is  obvious.  The  respect- 
ive rights  of  the  incumbents  to  hold  the  office  may  be  tried 
in  separate  actions  under  section  274.  But  it  is  claimed 
that  where  several  persons  claim  to  be  entitled  to  the  same 
office,  as  under  section  279,  it  must  be  held  to  be  to  an  of- 
fice in  preacenti,  one  of  which  the  successful  claimant  can  take 
possession,  under  and  by  virtue  of  the  judgment  in  his  favor, 
at  once.  This  is  a  very  narrow  and  technical  view  of  its 
meaning.  Suppose  this  action  had  not  been  brought  until 
Lindsay  had  taken  possession  and  was  exercising  the  duties 
of  the  office,  and  that  judgment  had  been  in  favor  of  Bryon, 
can  it  be  contended  that  he  would  be  immediately  entitled 
to  take  possession  of  it?    He  must  first  get  his  commission, 

give  bond,  and  take  the  oath  of  office;  in  other  words,  he  must 

• 

comply  with  the  requirements  of  the  law,  before  he  can 
enter  upon  the  office  and  undertake  its  duties.  The  section 
means  nothing  more,  than  if  judgment  is  given  in  favor  of 
one  of  the  claimants,  he  shall  be  entitled  to  the  office  when 
his  term  commences;  and  when  he  shall  have  complied  with 
the  law  in  other  respects,  a  judgment  in  his  favor  would  be 
subject  to  the  conditions  prescribed  by  law,  and  would  not 
ex  proprio  vigore  operate  to  invest  him  with  the  office  eo 
histarUi,  were  there  any  other  requirements  of  the  law  to  be 
observed. 

Again,  it  is  claimed  that  the  act  under  consideration  does 
not  give  this  right  of  action,  because  the  legislature  has 
provided  another  mode  of  contesting  elections,  in  the  act 
passed  December  17,  1864.  It  is  true  this  act  has  made 
such  provision;  and  though  it  is  contended  that  the  probate 
court  had  no  authority  (as  therein  provided)  under  the  or- 
ganic act  to  entertain  jurisdiction,  yet  I  am  not  disposed  to 
place  my  answer  upon  that  ground. 
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The  act  ander  which  this  suit  was  brought,  was  passed  on 
the  fifteenth  of  December,  1864,  and  was  the  only  one  then 
in  force,  under  which  an  election  contest  could  be  had. 
Had  there  been  no  saving  clause  or  provision  in  the  act  of 
Deceniber  17,  it  might  have  been  contended,  with  some 
show  of  reason,  that  i{  was  not  the  intention  of  the  legisla- 
ture to  preserve  the  power  in  the  district  courts  to  decide 
such  contests;  but  section  40  expressly  provides  that  the 
act  shall  not  be  construed  so  as  to  impair  in  any  way  the 
right  of  any  person  to  contest  any  election  in  the  manner 
otherwise  provided  by  statute.  This  must  refer  to  the  stat- 
ute under  which  this  action  is  brought,  for,  as  I  have  said, 
this  was  the  only  statute  on  the  subject  in  force,  when  the 
latter  act  was  passed.  Great  stress  has  been  laid  upon  the 
fact,  that  the  act  in  question  has  provided  that  judgment  of 
exclusion  shall  be  given  against  the  defendant,  if  found 
guilty;  and  that  because,  as  is  claimed,  no  such  judgment 
can  be  pronounced  in  this  case,  the  action  is  not  well 
brought.  It  may  be  answered,  that  such  a  position  is  not 
tenable,  because  the  conclusion  drawn  from  the  premises  is 
not  sound. 

The  term  '^  exclude,"  used  in  the  act,  does  not  mean 
ouster  from,  or  dispossession  of,  an  oflSce,  but,  that  if  a  party 
is  guilty,  he  shall  be  debarred,  or  precluded,  or  hindered 
from  entering  into  or  holding  it;  and  the  omission  in  the 
statute  of  a  case  where  only  a  claim  to  an  office  is  adjudged 
to  be  unlawful,  does  not  prevent  its  application  to  the  lat- 
ter, by  fair  construction.  The  judgment  of  the  district 
court,  that  Lindsay  be  "  precluded*'  from  the  office,  is  not 
therefore  obnoxious  to  the  criticisms  that  have  been  in- 
dulged in  by  those  who  object  to  its  form,  as  not  being  au- 
thorized by  the  statute.  The  whole  argument  of  counsel, 
who  seek  a  reversal  of  the  judgment  on  the  ground  that  the 
complaint  is  not  sufficient,  is  nothing  more  or  less  than  this, 
that  in  every  conceivable  action  which  the  statute  author- 
izes, a  user  must  be  alleged,  or  it  must  fail.  If  this  view 
be  correct,  for  what  purpose,  may  I  ask,  was  section  279 
enacted  ?  If  it  is  necessary  to  make  the  same  allegations 
in  a  complaint,  in  this  respect,  when  the  action  is  brought 
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under  this  section  or  under  section  274,  then  the  conclusion 
is  inevitable,  that  the  section  is  meaningless,  for  the  latter 
coyers  every  case  that  can  arise  under  the  other  section. 

It  is  said  that  the  complaint  does  not  show  that  Brjon 
and  lAndsay  claimed  to  be  entitled  to  the  office,  but  it 
shows  that  in  about  two  months  from  that  time,  that  is,  on 
the  first  Monday  in  January,  1871,  they  may  claim  that 
they  will  be  entitled  to  the  possession  of  said  office.  What 
the  complaint  does  allege  is,  ''that  on  the  sixth  day  of 
June,  1870,  at  a  general  election  held  in  the  county  of  Ada 
of  this  territory,  pursuant  to  the  statute,  for  the  election, 
among  other  officers,  of  a  sheriff  of  said  county  for  the 
term  of  two  years  from  the  first  Monday  of  January,  1871, 
the  said  L.  B.  Lindsay  and  William  Bryon  were  each  can- 
didates for  said  office,  and  were  each  voted  for  by  the  qual- 
ified electors  of  said  county  for  the  said  office,  for  the  said 
term.  That  the  number  of  votes  received  by  each  of  said 
defendants  was  nearly  equal,  and  each  of  the  defendants 
claims  to  have  received  the  highest  number  of  votes  given 
and  cast  at  said  election  by  the  legal  voters  of  said  county 
for  said  office  for  the  term  aforesaid,  and  to  be  entitled  to 
the  said  office  of  sheriff  of  said  county  for  the  said  term  of 
two  years  from  and  after  the  first  Monday  in  January,  a  .  D. 
1871."  It  is  quite  obvious  that  this  is  not  a  mere  allegation, 
that  on  the  first  Monday  in  January  they  (the  defendants) 
may  claim  that  they  will  be  entitled  to  the  possession  of 
the  office. 
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JOSEPH  FORSYTHE,  Respondent,  v.  DAVID  RICH- 
ARDSON, Appellant. 

Statement. — ^A  statement  made  on  a  motion  for  a  new  trial  may  be  consid- 
ered on  an  appeal  from  the  judgment,  for  the  purpose  of  determining 
whether  any  errors  in  law  were  committed  by  the  court  below  in  the 
progress  of  the  trial. 

Exceptions — Statement. — If  it  does  not  appear  from  the  statement  made 
on  a  motion  for  a  new  trial,  that  any  exceptions  were  taken  at  the  trial 
to  any  ruling  of  the  court,  the  statement  is  useless  on  an  appeal  from  the 
judgment. 

Town  Site  Act — Equity — Action. — An  action  under  the  town  site  act  to 
settle  the  ria^hts  of  parties  to  enter  lots  in  such  town  site,  assimilates 
more  to  a  suit  in  equity  to  quiet  title  than  to  any  other  form  of  action. 

Definition — Judgment. — Judgment  is  a  general  term  for  adjudications  of 
a  court,  and,  in  its  broadest  sense,  includes  decrees, 
i  Parties. — ^In  an  action  to  settle  rights  under  the  town  site  act,  the  mayor  of 

the  city  is  not  a  necessary  party. 

PuBUc  Lands — Possession. — ^If  the  public  lands  of  the  United  States  are 
claimed  by  virtue  of  possession  alone,  the  claimant  is  bound  to  take  such 
I  precautionary  steps  as  will  advise  all  the  world  of  his  rights. 
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Argument  for  Respondent. 

Appeal  from  the  district  court  of  the  secoud  judicial  dis- 
trict, Ada  county. 

• 

Milton  Kelly ^  J,  B,  McBride,  and  Alanson  Smith,  for  the 
appellants: 

On  the  question  of  occupancy,  we  cite  the  following  au- 
thorities: 2  Bl.  Com.  3;  Id.  8;  2  Kent's  Com.  318,  319, 
325,  347,  356.  As  to  open  and  notorious  possession  by  a 
pre-emption  occupant,  4  Wall.  332.  As  to  personal  resi- 
dence, Barstow  v.  New/nan  et  aZ.,  34  Cal.  90. 

Prickett  dh  Haahronck,  for  the  respondent: 

The  appeal  from  the  order  refusing  a  new  trial  having 
been  dismissed  or  waived,  we  submit  that  the  statement 
made  upon  that  motion  can  not  be  used  upon  the  appeal 
from  the  judgment,  except  for  the  purpose  of  considering 
alleged  errors  of  law  occurring  at  the  trial.  {Casgrave  v. 
Howlavd,  24  Cal.  457.)  We  do  not  claim  that  the  state- 
ment should  be  entirely  disregarded  in  every  case  like  the 
present,  but  that  it  can  only  be  used  in  reviewing  the  action 
of  the  court  below  so  far  as  it  relates  to  errors  in  law  af- 
fecting the  judgment,  and  which  are  assigned  as  reasons  for 
a  reversal  or  modification  of  the  judgment,  for  upon  an 
appeal  from  a  judgment  the  supreme  court  will  look  at  the 
evidence  so  far  only  as  to  see  the  relevancy  of  the  excep- 
tions taken  during  the  trial.  {Carpentier  v.  IVllliamson,  25 
Id.  154.) 

The  findings  of  the  court  can  not  be  reviewed  on  an  ap- 
peal from  a  judgment.  (Bacouillat  v.  Bene,  32  Cal.  450; 
Oagliardo  v.  Hoherlbi,  18  Id.  394.)  The  appellate  court  will 
not  review  the  facts  of  the  case  unless  an  assignment  of. 
error  shows  that  the  court  below  refused  an  application  for 
a  new  trial  made  on  the  ground  that  the  verdict  or  decision 
was  contrary  to  evidence,  and  that  only  on  appeal  from  the 
refusal  to  grant  a  new  trial.  {Smith  v.  Phelps,  2  Cal.  121; 
Oriswold  V.  Shai-pe,  Id.  23;  Whitman  v.  Suiter,  3  Id.  179; 
Ingraham  v.  Gildermester,  2  Id.  483;  Brown  v.  ToUes,  7  Id. 
398;  Beihn  v.  Bogardus,  13  Id.  73;  Liening  v.  Gould,  Id.  598; 
Eiglter  v.  Peck,  30  Id.  280.) 
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The  office  of  a  statement  is  to  bring  into  the  record  those 
matters  only  which  arise  during  the  trial,  and  constitute 
the  basis  of  a  motion,  and  a  specification  of  the  particular 
grounds  of  error  is  the  essential  element  of  a  statement, 
and  if  no  specifications  are  made,  the  statement  will  be 
disregarded.  (HiUton  v.  Seed,  25  Cal.  483;  Crowther  v. 
Rowlandsoii,  27  Id.  385;  Moore  v.  Murdock,  26  Id.  524;  Love 
V.  S.  N.  L.  W.  dt  M.  Co.,  32  Id.  639.)  There  being  no 
errors,  either  of  fact  or  in  law,  specified  in  the  statement, 
this  case  is  to  be  reviewed  on  the  judgment  roll  alone,  in 
which  there  is  no  error.  There  were  no  exceptions  taken 
during  the  trial. 

The  exceptions  to  the  findings  of  fact  are  not  properly 
before  the  court.  They  are  not  authorized  by  the  statute. 
It  is  for  defect  in  the  findings  only  that  an  exception  can 
be  taken.     (5th  Session  Laws,  75.) 

Whitbon,  J.,  delivered  the  opinion.  Hollisteb,  J.,  con- 
curred.   NoGGLE,  C.  J.,  dissented. 

In  this  case  it  is  conceded  that  we  can  only  consider  the 
appeal  taken  from  the  final  judgment — the  appeal  from  the 
order  overruling  a  new  trial  not  having  been  taken  in  time. 
We  have  heretofore  decided  that  we  might  consider  the 
statement  made  on  a  motion  for  a  new  trial  for  the  purpose 
of  considering  any  errors  alleged  to  have  been  committed 
by  the  court  below  in  the  progress  of  the  trial,  even  though 
we  might  not  be  able  to  review  the  statement  on  the  appeal 
from  the  order  refusing  a  new  trial.  ( Totvdy  v.  Ellis,  22 
Cal.  650.) 

Upon  an  inspection  of  the  statement,  we  fail  to  find  that 
any  exceptions  were  taken  during  the  progress  of  the  trial, 
to  any  ruling  of  the  court;  and,  therefore,  in  this  case,  the 
statement  becomes  useless.  We  are  consequently  reduced 
to  the  consideration  of  the  complaint,  answer,  and  findings 
of  the  court,  in  order  to  determine  whether  or  not  they 
will  support  the  judgment. 

This  suit  was  brought  under  the  provisions  of  an  act  of 
the  legislative  assembly  of  the  territory  entitled  **an  act 
to  provide  for  the  disposal  of  lands  in  Boise  city,  Ada  county, 
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Idaho  territory^  pursuant  to  the  several  acts  of  congress  in 
such  cases  made  and  provided.  This  case  assimilates  more 
to  a^suit  in  equity  to  quiet  title,  than  to  any  other  form 
of  action  either  in  law  or  equity.  It  is  urged  that  the  act 
above  referred  to  requires  the  conflicting  claims  to  be  de- 
termined by  a  final  judgment,  and  that  the  court  decreed  the 
property  in  question  to  the  plaintiff.  This  is  true,  but  the 
court  did  move  it  "  ordered,  adjudged,  and  decreed."  Judg- 
ment is  a  general  term,  and  may  be  applied  to  decrees.  It 
being  the  more  general  term  includes  decrees  as  well;  there- 
fore, when  the  legislature  used  the  term  "  final  judgment,'* 
it  must  be  taken  in  the  broadest  sense  of  that  term. 

It  is  urged  that  the  mayor  ought  to  have  been  made  a  party. 
We  think  not,  because  the  law  requires  that  he  should 
receive  a  certified  copy  of  the  judgment,  upon  which  he 
should  execute  the  deed.  This  provision  was  evidently 
made  upoa  the  hypothesis  that  the  mayor  would  be  a 
stranger  to  the  proceedings  in  court,  and  could  be  informed 
of  the  result  of  the  determination  only  in  the  manner 
provided.  Even  if  it  be  necessary  that  the  mayor  be  made 
a  party,  no  question  of  that  kind  was  raised  in  the  court 
below,  either  by  demurrer  or  answer,  and  it  is  too  late  to 
raise  thai;  point  here  for  the  first  time.  The  remaining  ob- 
jection to  this  judgment  is,  that  it  is  not  supported  by  the 
findings. 

It  is  a  matter  of  some  doubt,  whether  or  not  this  court 
can  consider  findings  made  solely  on  the  motion  of  the  court. 
No  findings  were  asked  in  this  case  by  either  party.  But, 
waiving  that  question,  we  see  no  reason  for  reversing  the 
judgment,  on  the  ground  that  the  findings  will  not  support  it. 

It  appears  that  the  plaintiff  had  been  in  possession  for  a 
long  time  before  any  application  was  made  by  the  defend- 
ant to  the  mayor  for  a  deed,  and  that  such  possession  was 
bona  fide  and  without  interruption.  This  was  prima  facie  evi- 
dence of  title,  and  it  devolved  upon  the  defendant  to  re- 
but this  evidence.  We  discover  nothing  in  the  findings  of 
the  court  which  rebuts  this  prima  facie  case  of  the  plaint- 
iff; but,  on  the  contrary,  find  that  defendant  claimed  nothing 
in  the  conversation  with  plaintiff  but  theliouse.     The  find- 
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ings  certainly  disclose  all  the  facts  to  entitle  plaintiff  to  the 
judgment  which  the  court  gave,  and  they  disclose  nothing 
which  would  entitle  defendant  to  a  deed  even  if  plaintiff 
were  not  a  contestant.  It  is  urged  that  Southall  and  Scran- 
ton  never  had  any  right  to  the  lot  in  question,  and  there- 
fore that  plaintiff  could  have  deraigned  no  equitable  title 
from  them.  This  might  be  admitted  without  any  damage 
to  the  plaintiff. 

So  far  as  the  rights  between  plaintiff  and  defendant  are 
concerned,  it  makes  but  little  difference;  both  claim  their 
rights  from  the  same  source — the  plaintiff  the  right  to  the 
lot,  and  the  defendant  the  right  to  build  the  cabin  on  it. 
The  plaintiff  l^as  occupied  the  lot  for  several  years,  and 
during  that  time  has  made  valuable  improvements  on  it. 
He  bought  out  the  rights  of  all  those  who  claimed  any 
right  or  title  in  either  the  cabin  or  lot,  and  up  to  the  time 
when  he  was  first  made  acquainted  with  the  *fact  that  de- 
fendant made  any  claim  to  either  lot  or  cabin,  he  was  a 
bona  fide  purchaser  of  all  interests  in  both,  as  also  an  occu- 
pant and  improver  of  the  lot.  The  plaintiff  had  no  means 
of  knowing  from  the  public  records  of  any  claim  to  the  lot, 
and  it  does  not  appear  that  he  has  ever  had  any  intimation 
of  the  defendant's  claim  by  which  a  reasonable  man  would 
be  put  upon  inquiry.  If  the  public  lands  of  the  United 
States  are  claimed  by  virtue  of  the  possession  alone,  those 
claiming  are  bound  to  take  such  precautionary  steps  as  will 
advise  all  the  world  of  their  rights.  If  the  defendant  placed 
in  charge  of  his  rights  one  who  was  untrue  to  his  trust, 
that  is  his  misfortune,  and  we  do^  not  think  the  plaintiff 
ought  to  lose  valuable  rights  thereby.  The  defendant 
ought  at  all  events  to  have  embraced  the  very  first  oppor- 
tunity to  inform  the  plaintiff  of  his  claim  to  the  lot.  In- 
stead of  this,  we  find  that  in  the  conversation  between 
plaintiff  and  defendant,  which  was  the  first  knowledge 
plaintiff  had  of  any  claim  by  defendant,  defendant  only 
claimed  the  cabin. 

The  court,  in  its  findings,  says : 

''That  from  the  proofs,  it  does  not  appear,  that  the 
plaintiff  had  any  knowledge  before  his  purchase  and  occu- 
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paucy  of  the  premises,  that  the  defendant  ever  bad  or 
claimed  aiij  title  or  interest  thereon.  Nor  until  May  or 
June,  1868,  was  he  apprised  that  defendant  claimed  any 
such  interest.  I  find  that  in  a  conversation  at  the  latter 
period  between  plaintiff  and  defendant,  the  latter  claimed 
to  be  the  owner  of  the  cabin,  and  this  was  the  first  knowl- 
edge plaintiff  had  of  any  interest  which  defendant  had  or 
claimed  thereto.  I  further  find  that  at  said  time,  and  dur- 
ing said  conversation,  the  plaintiff  claimed  that  he  was  the 
owner,  as  he  had  purchased  it  himself,  and  that  since  said 
conversation  defendant  has  never  taken  any  steps,  legal  or 
otherwise,  to  assert  his  rights  to  the  same,  until  the  time 
when  he  filed  his  application  with  the  mayor  for  a  deed.  I 
find  in  this  conversation  that  the  claim  related  only  to  the 
cabin,  and  not  to  the  lot  in  question,  and  that  in  such  con- 
versation nothing  was  said  by  defendant,  by  which  the 
plaintiff  was 'apprised  that  defendant  claimed  to  have  any 
interest  in  the  lot.''  This  ought,  as  it  undoubtedly  does, 
estop  the  defendant  from  claiming  any  interest  in  the  lot. 

Any  other  rule  would  allow  the  grossest  frauds  to  be 
practiced  upon  those  who  have,  in  good  faith,  entered  upon 
the  public  lands  of  the  United  States,  and  improved  them, 
as  it  would  allow  designing  persons  to  step  in  at  any  moment 
and  reap  the  reward  of  another's  toil,  when  that  other  had 
no  means  by  which  he  might  determine  the  claims  of  those 
who  might  be  willing  to  allow  him  to  be  misled,  when  no 
amount  of  diligence  could  inform  him  of  adverse  claimants. 
The  plaintiff  had  a  right  to  presume  that  those  claiming 
and  in  possession  were  the  owners,  and  in  the  absence  of 
any  record  of  defendant's  claim  by  which  plaintiff  or  any 
one  else  could  be  advised,  it  was  defendant's  duty  to  see 
that  the  innocent  were  not  misled  by  his  own  agents. 

Exceptions  were  taken  to  the  findings  as  not  being  sup- 
ported by  the  evidence,  but  as  we  can  go  only  to  the  state- 
ment for  the  purpose  of  detecting  errors  of  law  committed 
by  the  court  in  the  trial  of  the  case,  and  not  for  the  purpose 
of  determining  whether  or  not  the  court  arrived  at  the 
wrong  conclusion  on  matters  of  fact,  those  exceptions  are 
immaterial,  and  can  not  cut  any  figure  in  this  case. 

Judgment  must  be  ajBSrmed. 
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Q.  W.  C.  MoCOT  ET  AL.,  Eespondents,  v.  J.  B.  OLD- 
HAM, Appellant. 

Appeal — Undertaking  on  Appeal. — ^An  undertaking  on  appeal  from  a 
judgment  in  the  sum  required  by  law  upon  a  single  appeal,  does  not 
make  effectual  an  appeal  from  an  order  refusing  a  new  trial,  although 
taken  at  the  same  time  and  by  the  same  notice. 

Appeal— Statement — Bill  of  Exceptions— Practice. — Upon  an  appeal 
from  a  judgment  without  a  statement  or  bill  of  exceptions,  nothing  can 
be  considered  except  the  judgment  roll;  and  if  no  error  appear  therein, 
the  judgment  will  be  affirmed. 

A,  Heedf  for  the  appellant. 

J.  Briimback^  for  the  respondents. 

NoGGLE,   0.  J.,   delivered  the  opinion.     Whitson   and 
HoLLiBTEB^  JJ.,  concurred  in  the  judgment. 

This  action  was  originally  commenced  by  the  plaintiff,  Mc- 
Coy, a  workman  employed  by  Mullany  &  Binns,  to  work  on 
the  defendant's  building  in  Boise  City,  Ada  county,  Idado 
territory,  to  enforce  a  lien  upon  such  building  for  his  said 
work.  McCoy  was  demurred  out  of  court,  but  before  that 
had  been  done,  Mullany  &  Binns,  original  contractors,  ap- 
peared and  filed  their  claims  as  mechanic  lien-holders.  It 
may  be  said  that  this  is  an  equity  case.  It  was  tried  before 
the  court  without  a  jury;  the  testimony,  by  the  transcript, 
appears  to  have  been  taken  in  open  court,  as  in  a  law  case, 
tried  by  the  court  without  objection.  After  the  trial  a 
statement  was  made  and  settled,  on  which  to  move  for  a 
new  trial,  the  same  as  in  a  law  case. 

A  motion  for  a  new  trial  was  made,  and  overruled  by  the 
court.  No  other  ruling  of  the  court  is  stated,  except  the 
final  decree.  There  is  no  certificate  showing  that  any  ex- 
ceptions were  taken;  there  is  no  bill  of  exceptions  in  the 
case,  and  there  is  no  certificate  of  the  judge  of  the  district 
court  or  of  his  clerk,  showing  that  the  evidence  has  all  been 
presented  and  sent  to  this  court.  No  assignment  of  errors  is 
in  the  statement  or  made  in  this  court  now,  excepting  the 
errors  assigned  on  the  motion  for  a  new  trial.  In  appeal- 
ing the  case  to  this  court,  the  notice  of  appeal  specifies  that 
30 
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the  defendant  appeals  from  the  whole  of  the  judgment 
made  and  entered  against  him  on  the  twentieth  day  of  May, 
1872;  and  also  from  the  decision  of  the  judge  of  said  court 
upon  a  motion  for  a  new  trial  in  said  action.  The  notice, 
may  include  both  appeals,  and,  so  far,  the  appellant  was 
correct  in  practice. 

In  order  to  render  an  appeal  effectual  for  any  purpose, 
in  any  case,  a  written  undertaking  shall  be  executed  on  the 
part  of  the  appellant,  by  at  least  two  sureties,  to  the  effect, 
etc.,  in  a  sum  of  money  not  less  than  three  hundred 
dollars;  or  that  sum  must  be  deposited,  etc.;  and  by  section 
303,  on  page  78  and  79  of  the  fifth  session  laws,  ''in  all 
cases  the  undertaking  or  deposit  may  be  waived  by  the 
written  consent  of  the  respondent."  In  this  case  there  is 
no  pretense  that  there  is  either  a  deposit  or  a  waiving;  but 
on  the  part  of  the  appellant,  it  is  insisted,  that  there  is 
one  bond  in  the  case,  which  is  ample  in  amount  with  good 
sureties. 

Suppose  we  had  the  certificate  of  the  clerk  of  the  district 
court,  to  the  effect  that  the  appellant  had  taken  an  appeal, 
•  and  that  he  had  deposited  with  him  the  sum  of  three  hun- 
dred dollars  to  pay  all  costs  and  damages  that  might  be 
awarded  against  him  on  his  appeal  from  the  judgment 
aforesaid;  and  after  making  the  deposit,  for  some  cause,  he 
should  become  doubtful  about  such  appeal,  and  he  should 
dismiss  the  appeal,  pay  up  the  costs  and  damages,  and  then 
call  for  his  deposit,  and  the  clerk  should  then  say  to  him, 
"In  your  notice  of  appeal  you  gave  notice  of  an  appeal  from 
the  order  overruling  the  notice  for  a  new  trial,  and  that 
appeal  you  have  not  dismissed."  Might  not  the  appellant 
then  say.  "That  appeal  I  never  perfected,  either  by  obtain- 
ing the  written  waiver  of  the  respondent,  making  the  de- 
posit or  by  giving  a  bond  that  in  any  way  refers  to  the 
appeal  from  that  order.  Consequently,  under  section  296, 
on  page  136  of  the  second  session  law,  the  supreme  court 
never  obtained  jurisdiction  of  that  appeal.  And  here  is 
your  receipt  for  the  deposit,  in  which  you  state  that  the 
money  is  to  be  returned  to  me  upon  producing  the  certifi- 
cate of  the  clerk  of  the  supreme  court,  showing  that  I  have 
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paid  all  costs  and  damages  awarded  against  me  on  the 
appeal  from  the  judgment  in  the  district  court,  and  here 
is  the  certificate  of  the  clerk  of  the  supreme  court  to  that 
effect.  I  now  want  the  monej"  ?  Would  not  the  clerk  of 
the  district  court  then  be  compelled  to  give  up  the  money? 

We  think  it  would  not  be  legal  for  the  clerk  of  the  dis- 
trict court  to  apply  the  deposit  any  differently  than  to  the 
purposes  for  which  it  was  made. 

Then  supposing  a  bond  was  given,  as  in  this  case,  ample 
in  amount,  if  you  please,  for  both  appeals,  with  good  sure- 
ties, but  it  should,  as  this  bond  does,  say:  ''Whereas  a 
judgment  and  decree  was  rendered  against  said  J.  B.  Old- 
ham and  in  favor  of  said  intervenors,  Mullany  &  Binns, 
on  the  twentieth  day  of  May,  A.  D.  1872,  for  the  sum  of 
three  hundred  and  seventy  dollars  and  seventy-four  cents, 
and  eighty-seven  dollars  and  twenty-five  cents  costs  of  suit, 
and  whereas  said  J.  B.  Oldham  has  appealed  to  the  su- 
preme court  of  Idaho,  from  the  decision,  judgment,  and 
decree  of  said  district  court;  now,  in  case  of,*'  etc.;  the 
bond  saying  not  a  word  about  the  appeal  from  the  order  of 
the  judge  of  the  district  court  overruling  the  motion  for  a 
new  trial,  could  such  a  bond  possibly  be  used  on  an  ap- 
peal from  any  order? 

It  seems  to  the  court,  that  the  sureties  in  such  a  bond 
can  not  be  made  liable  for  anything  not  in  the  bond,  and 
that  it  can  not  be  made  effectual  upon  an  appeal  from  the 
order  overruling  the  motion  for  a  new  trial. 

In  this  case  there  is  no  certificate  of  the  clerk,  that  any 
deposit  was  made;  no  written  consent  of  the  respondent 
of  a  waiver,  under  the  statute;  and  no  bond  perfectiug  the 
appeal  from  the  order  overruling  the  motion  for  a  new  trial. 

We  are  well  aware  of  the  fact,  that  the  statute  does  not 
seem  to  require  these  things  to  be  sent  to  the  supreme 
court;  but  the  statute  has  actually  made  these  things  neces- 
sary, in  order  to  perfect  an  appeal,  ^o  as  to  give  the  su- 
preme court  jurisdiction  to  entertain  and  determine  the 
case.  As  long  as  the  above  acts  are  necessary  to  give 
the  supreme  court  jurisdiction  of  the  case,  some  meas- 
ures  are  necessary,    to   inform    that    court   that  it  may 
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try  said  cause,  where  there  is  no  pretense  of  making 
a  deposit,  or  of  a  waiver,  in  writing;  but  the  party,  as 
in  this  case,  relies  upon  a  bond,  which  is  sent  to  this 
court  in  the  transcript;  and  when  examined,  it  is  found  to 
be  no  bond  on  appeal  from  the  order  overruling  the  motion 
for  a  new  trial;  that  appeal  must,  then,  fail,  and  the  evi- 
dence in  the  statement  goes  with  it. 

Where  there  is  no  written  waiver  and  no  deposit  we  must 
regard  the  giving  of  the  bonds  under  section  296  of  the  civil 
practice  act  necessary  to  give  jurisdiction.  The  supreme 
court  of  the  United  States  have  decided,  in  8  Wall,  309, 
that  no  consent  of  counsel  can  give  jurisdiction;  but  sup- 
posing the  court  should  consider  the  case  properly  appealed 
from  the  judgment  and  from  the  order  o^  erruling  the  mo- 
tion for  a  new  trial,  the  district  court  has  made  a  decree, 
although  the  case  from  the  records  appears  to  have  been 
tried  as  a  law  case,  without  objection,  no  findings  are  on 
file,  and  none  requested,  no  exceptions  were  taken  upon  the 
trial,  and  none  to  any  ruling  of  the  court,  and  nothing  to 
show  that  the  court  made  any  rulings;  no  errors  have  been 
assigned,  except  the  errors  assigned  on  the  motion  for  a 
new  trial .  If  errors  had  been  assigned  without  exception, 
this  court  could  not  consider  such  errors,  any  further  than 
they  are  made  to  appear  of  record.  There  is  no  certificate 
showing  that  all  the  evidence  that  was  before  the  district 
court  is  now  before  this  court,  and  no  exceptions  to  any 
ruling  of  the  court.  We  must  insist  that  the  question  of 
appealing  a  case,  or  from  an  order  in  a  case  to  this  court, 
this  being  an  appellate  court,  is  the  way  by  which  this  court 
gets  jurisdiction  of  the  case.  Whenever  this  court  can  dis- 
cover that  the  steps  necessary  to  give.it  jurisdiction  have 
not  been  attempted,  such  matter  or  question  should  be  dis- 
missed from  its  further  consideration;  and  we  think  it  may 
be  dismissed,  either  on  its  own  or  some  other  motion.  In 
the  case  of  Horn  v.  Volcano  Water  Company^  18  Cal.  141,  it 
was  decided  that,  where  the  notice  of  appeal  recites  that 
the  appellant  appeals  both  from  an  order  granting  a  writ  of 
assistance  and  from  an  order  refusing  to  set  it  aside,  and 
the  undertaking  or  appeal  stipulates  to  answer  the  conse- 
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qaences  of  the  appeal  from  the  former  order  only,  held, 
that  this  order  alone  will  be  considered  by  the  supreme  court. 
For  these  reasons  the  judgment  of  the  district  court  must 
be  affirmed. 


ALONZO   LELAND,   AppELLiiNT,  v.  CHAELES    ISEN- 
BECK  AND  GODFEET  GAMBLE,  Eespondents. 

Sh£Iuff's  Sale — Sheriff's  Deed. — In  order  to  uphold  a  sheriff's  deed,  it 
must  appear  that  a  valid  juds^ment  was  obtained  against  the  party  whose 
property  is  sought  to  be  conveyed  by  it,  and  that  the  property  was  sold 
upon  an  execution  issued  upon  such  judgment. 

'Judgment. — ^A  judgment  which  is  void  a&  initio,  may  be  attacked,  collater- 
ally, without  appealing  therefrom  to  this  court. 

Quitclaim  Deed — Notice. — A  purchaser  of  real  estate  who  takes  a  quit- 
claim deed  from  his  grantor,  is  presumed  to  have  notice  of  any  defects  in 
his  grantor's  title;  and  he  purchases  at  his  own  risk. 

Eyidencb — Erbob. — It  is  not  error  for  the  court  below  to  admit  improper 
evidence,  such  as  a  sheriff's  deed,  without  first  showing  a  valid  judgment, 
unless  objection  be  made  to  its  introduction. 

Instructions. — A  purchaser  of  real  estate  taking  a  quitclaim  deed  there- 
for, not  being  a  6o7ta  ^<£«' purchaser  without  notice,  it  was  erroneous 
for  the  court,  by  its  instructions,  to  leave  that  question  to  be  decided  by 
the  jury,  from  the  evidence. 

Estoppel — Instructions — Pleading. — A  party  to  an  action  can  not  avail 
himself  of  the  benefits  of  an  estoppel,  unless  he  plead  it.  It  is  error  for 
the  court  to  submit  such  question  to  the  jury  by  instruction,  unless  it  be 
pleaded. 

Instructions. — It  is  error  for  a  court,  in  its  instructions  to  a  jury,  to  assume 
that  material  disputed  facts  have  been  proven.  It  is  for  the  jury  to 
find  the  facts  from  the  evidence. 

E!sTOPPBL. — In  order  to  create  an  equitable  estoppel,  there  must  be  an  admis- 
.  non,  act,  or  declaration  intended  to  inilueuce  the  conduct  of  another; 
and  actually  leading  him  into  a  line  of  conduct  which  would  be  prejudi- 
cial to  his  interests,  unless  the  party  estopped  be  cut  off  from  the  power 
of  retraction. 

Appeal  from  the  first  judicial  district,  Idaho  county. 

Curtis  &  Barbour,  for  the  appelhinfc. 
A.  E.  hhamy  for  the  respondents. 

HoLLiSTEB,  J.,  delivered  the  opinion.    Whitson,  J.,  con- 
curred.    NoGGLE,  C.  J.,  dissented. 

This  is  an  appeal  from  a  judgment  recovered  bj  the  de- 
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fendants  against  the  appellant,  in  the  district  court  of  the 
CDunty  of  Idaho,  in  which  the  appellant  brought  his  suit 
for  the  recovery  of  the  possession  of  certain  premises  de- 
scribed in  his  complaint,  and  which,  be  alleged,  was  un- 
lawfully withheld  from  him  by  the  defendants.  On  the  trial 
the  plaintiff  showed  title  to  the  premises  in  controversy, 
and  the  defense  relied  upon  was,  that  his  title  had  been  di- 
vested by  a  sale  by  the  sheriff  of  said  county  of  the  prop- 
erty, to  Alexander  &  Co.,  on  an  execution  issued  upon  a 
judgment  against  the  appellant,  in  their  favor,  and  from 
whom  the  defendants  derived  their  title.  The  defendant. 
Gamble,  also  pleaded  an  estoppel,  which  will  be  hereafter 
noticed. 

For  the  sake  of  perspicuity  we  will  proceed  to  consider 
the  case,  as  to  the  defendants  separately,  for  their  defense 
in  some  respects  rests  on  different  grounds.  Isenbeck*s 
defense  is  made  to  depend  entirely  upon  the  question 
whether  the  title  derived  by  Alexander  &  Co.  under  the 
sale  on  execution  is  good  or  not,  and  whether,  if  not  good, 
he  purchased  in  good  faith,  and  without  notice. 

His  answer  denies  the  ownership  of  the  premises  by  the 
plaintiff;  denies  that  he  (the  defendant)  holds  possession 
unlawfully  and  willfully;  denies  that  the  issues  and  profits 
are  as  stated  in  the  complaint;  denies  the  plaintiff's  dam- 
ages, and  that  he  is  injured  as  he  alleges. 

The  evidence  shows  a  sale  of  the  property  of  E.  B.  John- 
son et  al.  to  Alexander  &  Co.,  who  were  the  plaintiffs  in  th« 
Execution,  and  the  conveyance  to  them  of  the  property  by 
the  sheriff  by  deed,  and  a  conveyance  from  them  by  quit- 
claim to  this  defendant,  but  it  fails  to  show  any  judgment 
to  support  the  sale  to  Alexander  &  Co.  It  is  unquestiona- 
ble that  such  evidence  does  not  show  even  a  prima  fade 
title  in  Alexander  &  Co.  In  order  to  uphold  and  give  valid- 
ity to  a  sheriff's  deed,  it  must  appear  that  a  valid  judgment 
was  obteiined  against  the  party  whose  property  is  sought  to 
be  conveyed  by  it,  and  that  the  property  was  sold  upon  an 
execution  issued  upon  such  judgment.  These  prerequisite 
proofs  must  be  produced  before  a  prima  facie  title  can  be 
established  under  the  deed. 
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It  is  urged,  however,  that  he  was  a  purchaser  in  good 
faith,  and  even  if  Alexander  &  Go.'s  title  was  not  good,  he 
could  be  protected  notwithstanding.  In  answer  to  this,  it 
is  claimed  that  the  judgment  of  Alexander  &  Co.  against 
the  plaiutiff  was  ipso  facto  void,  and  that  neither  they  nor 
their  grantees  could  take  any  title  under  it  as  against  the 
defendant  in  execution. 

That  the  judgment  was  void  had  been  decided  by  this 
court  at  the  January  t«rm,  1872.  This  was  the  judgment 
of  this  court  as  to  the  validity  of  that  judgment,  the  effect 
of  which  was  not  that  it  was  void  only  from  the  time  the 
decision  was  made,  but  that  it  was  void  ob  initio.  As  such  it 
could  have  been  attacked  in  any  collateral  proceeding  with- 
out appealing  the  question  to  this  court.  We  are  not  dis- 
posed to  discuss  the  question  as  to  the  effect  of  a  sale 
under  a  void  judgment,  upon  the  title  of  one  who  purchases 
in  good  faith  from  a  party  who  takes  his  title  directly  from 
the  sheriff.  That  point  was  not  considered  in  the  argument, 
nor  is  it  necessary  to  the  decision  of  the  case.  The  de- 
fendant purchased  with  notice  of  the  defects  of  Alexan- 
der &  Co*s.  title,  because  he  took  his  title  by  quitclaim 
deed.  In  such  cases  the  law  presumes  that  the  purchaser 
had  notice  of  the  defects  of  his  grantor's  title,  and  that  he 
purchased  at  his  own  risk.  There  was  no  error,  however, 
in  admitting  the  deeds  in  evidence,  because  no  objection 
was  made  by  the  plaintiff  to  their  introduction.  But  it  is 
objected  that  the  court  erred  in  giving  certain  instructions 
at  the  request  of  the  defendants.  These  instructions  are  as 
follows: 

2.  ''The  sheriff's  deed  to  Alexander  &  Go.  gave  color  of 
title,  and  the  deed  to  Alexander  &  Co.  conveying  to  Isen- 
beck  gave  color  of  title  in  Isenbeck;  and  if  the  jury  believe 
from  the  evidence  that  Isenbeck  went  into  possession  of  the 
property  in  good  faith,  believing  such  title  to  be  good,  and 
tliat  he,  or  he  and  the  defendant  Gamble,  expended  large 
sums  of  money  in  developing  the  mines  or  in  making  val- 
uable improvements  thereon,  with  the  knowledge  of  plaint- 
iff, under  such  circumstances  that  plaintiff  might  have  neces- 
sarily notified  them  of  his  claim  to  the  property,  and  that 
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plaintiff  did  not  give  such  notice,  then  it  makes  no  differ- 
ence whether  the  sheriff's  deed  was  good  or  bad,  the  plaint- 
iff is  estopped  from  setting  up  or  claiming  any  right  or  title 
whatever  to  the  property." 

"If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
was  here  in  Washington  when  the  said  Isenbeck  and  Alex- 
ander were,  and  that  said  Alexander  &  Go.  were  urging  the 
payment  of  the  purchase  money  from  Isenbeck  of  said 
property,  and  that  he  represented  that  he  did  not  intend  to 
claim  said  property  or  litigate  the  title  to  the  same,  and 
that  those  representations  came  to  the  knowledge  of  Isen- 
beck, and  that  he,  the  said  Isenbeck,  confiding  in  such  rep- 
resentations, paid  such  purchase  money,  then  the  plaintiff 
is  estopped  from  setting  up  any  title  to,  or  claiming  said 
property." 

If  plaintiff  was  here  in  Washington,  when  the  said  Alex- 
ander &  Co.  and  Isenbeck  both  were,  and  knew  that  the 
said  purchase  money  for  said  property  or  one  thousand  six 
hundred  dollars  thereof  was  not  paid,  and  that  Alexander 
&  Co.  were  urging  payment  of  the  same,  it  was  his  duty  to 
have  notified  Isenbeck  of  his,  plaintiff's,  claim  to  the  prop- 
erty, and  that  if  he  did  not  do  so,  and  if  said  Isenbeck  was 
induced  to  pay  said  money  by  the  plaintiff,  and  in  ignor- 
ance of  plaintiff's  claim,  then  the  plaintiff  is  estopped  from 
claiming  the  property. 

The  second  instruction  was  clearlv  erroneous,  so  far  as 
Isenbeck  was  concerned,  in  this :  The  sheriff's  deed  to  Alex- 
ander &  Co.,  being  unsupported  by  a  valid  judgment,  was 
not  even  prima  facie  evidence  of  title  in  theni;  and  further, 
it  did  not  purport  to  convey  the  property  of  the  plaintiff. 
It  was  only  a  conveyance  of  the  property  of  E.  B.  Johnson 
and  others.  The  deed  from  Alexander  &  Co.  to  Isenbeck, 
being  only  a  quitclaim,  conveyed  no  better  nor  higher  title 
than  was  vested  in  them  by  the  sheriff^s  deed.  Isenbeck, 
deriving  his  title  by  such  a  conveyance  from  Alexander  & 
Co.,  was  not  a  bona  fide  purchaser  without  notice.  The 
court  should  have  so  instructed  the  jury,  instead  of  leaving 
the  question  of  good  faith  to  be  determined  by  them  from 
the  proofs  in  the  case.     Isenbeck  not  having  pleaded  any 
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sach  matter  as  therein  stated,  nor  indeed  any  other  matters 
of  estoppel,  could  not  avail  himself  of  any  such  defense. 
To  have  entitled  him  to  the  benefit  of  an  estoppel,  he  would 
have  pleaded  it,  for  it  being  a  defense  personal  to  himself, 
if  he  did  not  set  it  up,  he  must  be  considered  to  have 
waived  it. 

The  fourth  and  fifth  instructions,  as  thej  related  solely  to 
the  estoppel,  are  objectionable  on  the  same  grounds,  and 
for  the  further  reason  that  had  he  pleaded  it,  the  matter 
therein  stated  would  not  have  amounted  to  an  estoppel. 
Isenbeck  had  purchased  the  property  before  it  was  pre- 
tended that  the  plaintiff  made  the  representations  alleged, 
and  was,  therefore,  under  legal  obligations  to  complete  the 
payment  to  Alexander  &  Co.  No  matter  how  strong  the  in- 
ducements which  the  plaintiff's  representations  held  out  for 
the  payment  of  the  money  may  have  been,  Isenbeck  could 
not,  by  pleading  them,  have  been  released  from  his  liability 
to  Alexander  &  Co.  It  may  be  stated  as  another  objection 
to  these  two  instructions,  that  they  assume  that  Isenbeck 
and  Alexander  &  Co.  were  in  Washington,  and  do  not  leave 
this  fact  to  be  found  by  the  jury,  as  they  do  the  question 
whether  the  plaintiff  was  or  was  not  in  the  place. 

This  brings  us  to  the  consideration  of  the  nature  of 
Gamble's  defense,  and  of  the  proceedings  of  the  court  in 
trying  the  case.  Gamble  was  made  one  of  the  original 
defendants  in  the  suit,  and  put  in  his  answer  denying  that 
he  was  working  the  mine;  the  unlawful  withholding  of  the 
pos.session;  and  disclaiming  any  interest  in  the  property. 
Subsequently  he  filed  what  his  counsel  called,  and  what 
was  treated  as,  a  supplemental  answer,  repeating  substan- 
tially what  he  pleaded  in  the  first  answer,,  except  as  to  such 
matters  as  were  set  up  in  twelve  other  pleas,  which  were 
stricken  out  by  order  of  the  court. 

Thereafter  he  obtained  leave,  and  filed  an  amended  sup- 
plemental answer,  in  which  he  denied  plaintiff's  ownership 
of  the  property  in  question,  and  of  his  right  thereto; 
denied  the  unlawful  withholding;  denied  the  issues  and 
profits  of  the  mine;  and  alleged  title  in  Alexander  &,  Co. 
under  the  sheriff's  sale  on  execution,  and  title  thereunder 


474  Leland  v.  Isexbeok.  [Sup.  Cfc. 

Opinion  of  the  Court — Hollister,  J. 

in  himself,  by  sundry  mesne  conveyances  from  them,  the 
last  being  a  deed  executed  by  Isenbeck,  and  dated  after  the 
answer  and  the  first  supplemental  answer  were  put  in,  and 
in  addition,  he  sets  up  an  estoppel.  From  this  series  of 
pleadings,  extraordinary  and  irregular  as  they  must  appear 
to  all,  it  will  be  seen  from  the  amended  supplemental 
answer,  that  all  the  matters  averred  therein  are  either  re- 
dundant, irrelevant,  or  immaterial  to  his  defense,  and  as 
such  could  be  reached  by  a  motion  to  strike  out  under  our 
practice  act.  The  redundant  matters  were  such  as  had 
been  pleaded  in  his  first  and  original  supplemental  answer, 
and  were  therefore  unnecessary.  The  estoppel  could  not 
be  pleaded,  for  reasons  elsewhere  stated,  and  was  therefore 
irrelevant. 

The  amended  supplemental  answer  shows  that  by  his  own 
deraignment  of  title  this  defendant  had  traced  it  back  to  a 
source  that  was  utterly  worthless.  The  fountain  head  was 
only  the  sale  of  the  property  to  Alexander  &  Co.  by  the 
sheriff,  which  was  evidenced  not  by  his  deed,  but  by  his 
certificate  of  the  sale  to  them.  Such  a  certificate  shows 
neither  a  legal  nor  equitable  title,  for  by  it  nothing  passes 
to  the  purchaser,  which  would  give  him  the  right  to  enter 
into  the  possession  of  the  property  or  to  sell  it;  nor  could 
any  such  right  accrue  until  after  the  right  of  redemption 
had  expired  and  a  deed  wajs  executed  by  the  sheriff.  It  was 
neither  prima  facie  evidence  of  title  nor  color  of  title. 

Having  thus  pleaded  knowledge  of  such  title,  all  the  evi- 
dence of  his  claim  to  the  property  derived  therefrom  was 
immaterial,  and  could  be  reached  in  the  same  manner  as  the 
other  portions  of  the  same  answer.  On  the  coming  in  of 
this  amended  supplemental  answer,  the  plaintiff  entered  his 
motion  to  strike  it  out,  which  motion  was  overruled  by  the 
court  and  the  decision  excepted  to.  The  other  alleged 
errors  are  founded  upon  the  instructions  at  the  instance  of 
this  defendant.  They  are  four  in  number,  three  of  which 
we  have  already  considered;  the  other  is  numbered  one, 
and  is  as  follows: 

'*The  deed  of  Isenbeck  to  defendant  Gamble,  of  the 
twenty-third  of  February,  1872,  received  in  evidence,  put 
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Gamble  in  possession  of  all  the  rights  of  Isenbeck,  both  in 
the  property  and  in  this  action,  and  Gamble  may  avail  him- 
self of  every  defense  in  this  action  that  Isenbeck  could 
have  done  if  he  had  not  so  conveyed  the  title." 

This  instruction  did  not  properly  lay  down  the  rule  under 
the  pleadings  in  the  case;  it  goes  to  the  extent,  and  this  was 
the  design  of  it,  that  Gamble  could  plead  the  same  matters 
of  estoppel  that  Isenbeck  could  have  done  if  he  had  so 
chosen.  Gamble  was  made  one  of  the  original  defendants, 
as  has  been  stated,  and  had  put  in  his  answer  disclaiming 
any  interest  in  the  property  in  controversy,  and  having,  as 
his  amended  supplemental  answer  and  the  evidence  shows, 
purchased  the  property  from  Isenbeck,  with  full  knowledge 
of  the  plaintifiTs  claim  to  it,  and  if  his  intention  to  assert 
his  rights  thereto,  he  could  not  set  up  by  way  of  defense 
any  such  estoppel  as  Isenbeck  could  have  pleaded.  The 
doctrine  that  not  only  a  party  but  his  privies  in  estate 
may  plead  an  estoppel,  can  have  no  application  as  to  the 
privies  when  they  could  not  have  been  influenced  by  in- 
ducements not  held  out  to  them  nor  operating  to  determine 
their  conduct.  Even  if  there  had  been  inducements  held 
out  by  the  plaintiff  which. may  have  influenced  the  conduct 
of  Isenbeck,  still  we  can  not  see  how  they  could  affect  the 
conduct  of  Gamble  after  the  plaintiff  had  placed  upon 
record  his  retraction  of  all  that  he  had  previously  said  or 
done,  and  this  before  Gamble  had  purchased  the  property. 

In  order  to  create  an  «equi table  estoppel,  there  must  be 
an  admission,  act,  or  declaration  intended  to  influence  the 
conduct  of  another,  and  actually  leading  him  into  a  line  of 
conduct  which  would  be  prejudicial  to  his  interests,  unless  the 
party  estopped  be  cut  off  from  the  power  of  retraction. 

The  second  instruction,  so  far  as  it  relates  to  the  question 
of  good  faith,  is  erroneous,  for  reasons  already  stated  in 
considering  the  case  as  to  Isenbeck.  Gamble,  like  Isen- 
beck, took  his  title  by  a  quitclaim  deed,  and  accordingly 
with  notice  of  the  defects  of  Alexander  &  Co.'s  title.  It 
rested  solely,  therefore,  upon  tlie  validity  of  their  title,  and 
if  the  judgment,  execution,  and  sheriffs  deed  to  them  were 
nullities,  no  foundation  for  any  subsequent   title  derived 
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therefrom  can  be  upheld  as  valid.  As  we  are  satisfied  no 
case  can  be  made  that  will  establish  a  valid  defense  should 
a  new  trial  be  ordered,  we  shall  simplj  order  a  judgment 
of  reversal,  and  that  restitution  of  the  property  in  question 
be  awarded  to  the  plaintiff. 

The  appellant  has  brought  here  a  record  containing  a 
mass  of  redundant  matter,  and  which  greatly  increases  the 
costs  in  the  case,  and  we  therefore  think  that  he  should  be 
required  to  pay  half  of  the  costs  in  the  court. 

It  is  therefore  adjudged  and  determined,  that  the  judg- 
ment of  the  court  below  be  reversed,  and  a  writ  of  restitu- 
tion be  awarded  the  plaintiff  for  the  return  of  the  property, 
and  that  each  party  pay  one  half  the  taxable  costs  of  the 
proceedings  in  this  court. 


THE  PEOPIjE,  Plaintiffs,  v.  A.  J.  GRIFFIN  and  E.  B. 

BALL,  Defendants. 

Sunday  Law— Police.— The  act  for  the  better  observance  of  the  Sabbath 
day,  approved  January  8,  1873,  is  a  mere  police  regulation.  It  does  not 
interfere  with  any  vested  rights  acquired  before  its  passage,  and  is  a  valid 
law. 

Certified  to  this  court  by  the  district  court  of  the  second 
judicial  district,  Ada  county. 

jP.  E,  Ensign,  district  attorney,  and  J.  Brumback,  for  the 
plaintiffs. 

J.  W.  Huston  and  Clitus  Barbour,  for  the  defendants. 

NoGGLE,  C.  J.,  delivered  the  opinion.  Whitson  and 
HoLLiSTER,  JJ.,  concurred  in  the  judgment. 

The  defendants  in  this  prosecution  are  charged  with  a 
misdemeanor,  for  that  on  the  twelfth  day  of  January, 
1873,  being  the  first  day  of  the  week  commonly  called  Sun- 
day, they  did,  unlawfully  and  willfully,  keep  open  for  a 
long  time,  certain  rooms,  generally  known  as  the  Overland 
Exchange,  situated  in  Boise  city,  Ada  county,  Idaho  terri- 
tory,   in    which    said    Overland     Exchange     intoxicating 
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liquors,  lager  beer,  and  ale  were  then  and  there  kept  for 
sale  at  retail,  in  violation  of  the  third  section  of  the  act  en- 
titled an  act  to  provide  for  the  better  observance  of  the 
Sabbath  day,  approved  January  8,  1873,  contrary  to  the 
form  of  the  statute  in  sach  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  people  of  the  United 
States  of  the  territory  of  Idaho.  The  defendants  appeared 
before  the  justice  of  the  peace  and  interposed  a  demurrer 
to  the  complaint,'  assigning  two  causes  of  demurrer.  A  third 
cause  also  appears,  but  it  is  more  in  the  nature  of  advice 
than  a  demurrer,  and  for  that  reason  it  will  not  be  considered. 

The  first  cause  assigned  is  that  the  court  had  no  jurisdic- 
tion over  the  subject-matter  of  the  action.  The  second 
cause  is  '*  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  an  offense  either  at  common  law  or  against  the 
statute  of  Idaho." 

We  think  the  justice  of  the  peace  very  properly  overruled 
the  defendant's  demurrer.  From  that  decision  the  defend- 
ants appealed  to  the  district  court.  That  court,  on  the  re- 
quest of  the  parties  to  the  prosecution  and  defense,  certi- 
fied the  case  to  the  supreme  court  for  thepurpose  of  speed- 
ily and  satisfactorily  setting  the  force  and  effect  of  the 
law  providing  for  the  better  observance  of  the  Sabbath  day, 
approved  January  8, 1873. 

The  counsel  for  the  defendants  claim  that  the  defendants 
are  protected  from  all  such  prosecutions  as  this  by  their 
license.  Again,  it  is  insisted  by  them  that  this  law  pun- 
ishes for  the  same  offense  twice,  and  the  counsel  insist 
that  keeping  a  room  open  on  Sunday  and  selling  intoxicating 
liquor  therein,  is  one  and  the  same  offense.  We  think  the 
law  makes  each  of  these  acts  an  offense.  The  counsel  for 
the  defendants  further  insist  that  requiring  that  the  saloons 
be  closed  four  days  in  each  month  is  double  taxation;  that 
the  license  was  granted  for  revenue,  and  is  taxation,  and 
that  this  law  can  not  amount  to  a  police  regulation.  The 
counsel  quote  much  authority  in  support  of  their  doctrine. 
We  have  examined  most  of  the  cases  referred  to  with  some 
care,  as  well  as  the  law  on  the  side  of  the  people;  from  all 
of  which  this  court  is  of  the  opinion  that  the  judgment  of 
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the  justice  was  correct  in  overruling  the  defendants'  de- 
murrer. We  think  this  law  is  a  mere  exercise  of  the  police 
power  of  the  legislature.  Some  other  reasons  were  urged 
by  the  counsel  against  the  validity  of  the  law  under  con- 
sideration thai  it  is  unnecessary  to  notice. 

On  the  part  of  the  people,  it  was  earnestly  claimed  by 
the  counsel  that  the  law  under  consideration  is  the  result  of 
a  judicious  exercise  of  the  police  power  of  the  territory, 
and  insist  (as  we  think  correctly)  that  the  legislature  had 
full  power  to  pass  the  law  as  a  police  regulation.  Black- 
stone  defines  such  laws  as  ^*  the  due  regulation  of  domestic 
order,  whereby  the  inhabitants  of  a  state,  like  a  well-gov- 
erned family,  are  bound  to  conform  their  general  behavior 
to  the  rules  of  propriety,  good  neighborhood,  and  good 
manners,  and  to  be  decent,  industrious,  and  inoffensive  in 
their  respective  stations." 

**  We  think  it  is  a  settled  principle,"  says  Chief  Justice 
Shaw,  "growing  out  of  the  nature  of  well-ordered  civil 
society,  that  any  holder  of  property,  however  absolute  and 
unqualified  may  be  his  title,  holds  it  under  the  implied 
liability  that  his  use  of  it  shall  not  be  injurious  to  the 
equal  enjoyment  of  others  having  an  equal  right  to  the  en- 
joyment of  their  property,  nor  injurious  to  the  rights  of  the 
community.  All  property  in  this  commonwealth  is  held 
subject  to  these  general  regulations,  which  are  necessary  to 
the  common  good  and  general  welfare." 

The  defendants  claim  that  by  virtue  of  the  license  they 
hold  from  the  territory  of  Idaho,  they  have  a  contract 
with  the  territory  that  guarantees  to  them  the  right  to  keep 
their  place  of  business  open  every  day  in  the  year;  that  to 
close  their  said  place  of  business  one  day  in  seven,  would 
be  a  violation  of  their  agreement  made  with  them  when 
they  took  their  license,  and  would  deny  them  the  privilege 
of  doing  business  at  least  four  days  in  each  month.  Citi- 
zens of  a  state  or  territory  can  have  no  vested  rights  in  its 
existing  general  laws  which  can  preclude  their  amendment 
or  repeal,  and  there  is  no  implied  promise  on  the  part  of 
either  to  protect  its  citizens  against  incidental  injury  occa- 
sioned by  changes  in  the  law.     (Cooley's  Const.  Lim.  284.) 
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Tbe  taking  out  of  a  license,  at  most,  can  only  be  taxation, 
and  creates  no  contract  between  the  holder  of  the  license 
and  tbe  people,  bat  if  by  any  possibility  it  could  be  consid- 
ered a  contract,  it  was  made  subject  to  the  right  of  the 
legislature  to  change  or  modify  the  law  under  which  it  was 
granted  in  the  exercise  of  its  police  power. 

The  court  is  of  the  opinion,  therefore,  that  unless  the 
legislature  are  restrained  by  the  organic  act  or  by  some 
law  of  congress,  in  enacting  the  law  under  consideration, 
the  legislature,  as  a  police  regulation,  attempted  no  more 
than  to  establish  a  rule  of  civil  conduct  for  the  people, 
with  which  the  court  have  no  right  to  interfere  to  prevent. 
With  the  motives  that  operated  upon  the  legislature  to  pass 
the  law,  we  have  nothing  to  do;  they  may  have  been  as 
various  as  the  minds  of  the  different  members  of  that  body, 
and  still  their  motives  may  have  been  designed  for  good. 
The  court  is  not  expected  to  make  or  change  the  law,  but  to 
construe  it,  and  determine  the  power  of  the  law  and  the 
power  the  legislature  had  to  pass  such  a  law;  whether  that 
power  was  wisely  or  unwisely  exercised,  can  be  of  no  con- 
sequence. The  character  of  the  act  is  not  changed  by  any 
of  these  things;  we  must  consider  it  as  a  part  of  the  police 
power  of  the  legislature,  in  the  exercise  of  which  that  body 
established  the  law  as  a  civil  regulation  for  the  government 
of  man. 

Supposing  that,  in  addition  to  this  law  in  the  regulation 
of  the  police  power,  the  legislature  should  have  enacted 
that  all  places  of  public  business  in  Ada  county,  Idaho  ter- 
ritory, should  be  closed,  and  remain  closed,  throughout 
each  nou'judicial  day,  or  had  enacted  that  thereafter  any 
person  who  should  sell  or  give  any  intoxicating  liquor  to 
any  minor,  or  should  suffer  any  minor  to  play  at,  or  in  any 
way  engage  in  any  game  of  chance;  in  the  place  of  business 
of  such  person,  that  such  person,  upon  conviction  of  any 
such  offense,  should,  in  addition  to  paying  a  fine,  etc.,  for- 
feit his  license  for  carrying  on  such  business.  We  know  of 
no  power  that  could  prevent  such  a  law.  Should  the  legis- 
lature be  of  the  opinion  that  the  public  good  required  such 
a  lawy  then  courts  would  have  no  legal  power  to  determine 
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that  such  an  act  was  even  wrong.  The  cousel  for  defend- 
ants insist  with  great  earnestness,  that  laws  of  a  general 
nature  must  be  uniform  in  their  operation  throughout  the 
whole  state  or  territory,  and  that  because  this  law  only  ap- 
plies to  one  county,  it  is  not  a  general  law. 

We  think  it  a  general  law  for  the  county  of  Ada,  uniform 
in  its  operation  upon  the  same  classes  of  people  through- 
out the  county.  Oooley,  in  his  Constitutional  Limitations, 
390,  says,  after  speaking  of  the  business  of  common  car- 
riers,* bankers,  etc.,  mechanics'  liens,  etc.:  '^If  otherwise 
unobjectionable,  all  that  can  be  required  in  these  cases  is, 
that  they  be  general  in  their  application  to  the  class,  or  lo- 
cality, to  which  they  apply,  and  they  are  then  general 
laws."  (See  also  37  Cal.  376.)  It  is  urged,  as  another  ob- 
jection to  this  law,  that  it  is  against  public  policy.  It  is 
not  for  this  court  to  determine  whether  the  law  is  politic 
or  not.  It  may  be  against  public  policy  for  the  people  of 
Ada  county  to  rest  one  day  in  seven,  and  the  court  can  not  be 
asked  to  so  determine,  for  the  purpose  of  destroying  any 
law.  In  nearly  all  the  states  in  this  Union  laws  prohibit- 
ing secular  labor  and  business  of  various  kinds  on  the  Sab- 
bath day,  commonly  called  Sunda}',  have  been  enacted  and 
sustained,  with  one  single  exception,  in  which  Judge  Field's 
dissenting  opinion  so  much  better  accords  with  wholesome 
law,  that  we  take  the  liberty  to  refer  to  it,  believing  it  to  be 
the  better  law.     (Ex  parte  Newman,  9  Cal.  518.) 

Laws  should  be  sustained  and  executed  that  are  en- 
acted for  the  benefit  of  mankind.  More  such  laws  might 
greatly  tend  to  promote  good  order  in  society,  increase  per- 
sonal security,  public  tranquillity,  and  the  supremacy  of 
civil  government,  and  they  would,  generally,  better  the  con- 
dition of  society.  As  long  as  civil  government  exists,  the 
legislature  must  have  the  power  to  do  what  it  deems  neces- 
sary to  protect  that  government,  and  as  long  as  that  body 
have  any  regard  for  the  people,  to  whom  they  must  answer, 
it  is  proper  that  the  legislature  should  feel  under  obliga- 
tion to  see  that  laws  are  enacted  that  will  promote  good  or- 
der in  society;  in  this  it  may  often  fail,  and,  it  may  be,  with- 
out any  fault  of  theirs. 
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A  faithfnl  discharge  of  legislative  power  is  the  only  way 
any  goTemment  can  perpetuate  a  proper  and  healthy  exist- 
ence; and  to  this  end  the  organic  act  confers  upon  the 
legislature  of  Idaho  territory  the  power  over  all  rightful 
subjects  of  legislation.  Shall  the  people  of  Idaho,  in  this 
enlightened  nineteenth  century,  try  over  again  the  experi- 
ment of  a  world  of  human  beings  unblessed  with  the  salu- 
tary restraints  of  law,  simply  because  we  do  not  get  such 
as  we  want  ?  Or  should  the  courts  sustain  a  mere  police 
regulation  that,  properly  administered,  must  result  in  good 
to  the  community?  We  think  the  law  had  better  be  sus- 
tained. We  may  also  think  that  we  could  have  suggested  a 
more  politic  law;  one  that  would  have  been  operative 
throughout  the  territory,  and  therefore  more  general. 

After  carefully  considering  all  that  has  been  said  for  and 
against  the  law,  we  have  concluded  to  sustain  it  as  it  is, 
believing  that  the  legislature,  in  the  exercise  of  its  politic 
power,  did  all  they  could  then  do  to  restrain  evil  and  reg- 
ulate the  conduct  of  society.  Allow  the  people  of  Idaho  to 
trust,  as  they  must,  to  the  wisdom  of  the  same  power  here- 
after to  make  the  law  more  perfect,  and  to  extend  its  influ- 
ence over  the  whole  territory.  Small  as  the  beginning  is, 
which  the  legislature  have  made  by  this  limited  reform,  it 
certainly  has  commenced  in  the  right  place;  and,  we  think, 
the  legislature  is  entitled  to  great  credit  for  the  little  that 
has  been  done  in  the  exercise  of  its  police  power.  The  law 
under  consideration  is  a  general  law;  and  it  is  designed  to 
operate  uniformly  throughout  the  county  of  Ada,  upon  the 
same  classes  of  people. 

The  law,  in  its  nature,  is  not  vindictive  any  further  than 
is  necessary  to  vindicate  good  order.  Such  a  vindication  can 
injure  no  one;  it  can  not  mean  more  than  to  maintain  its 
own  justice;  it  would  be  worthless  if  it  did  less.  Cruel 
laws  make  cruel  people;  but  is  this  law  a  cruel  law?  We 
think  that  no  police  regulation  like  the  law  before  us  can  be 
cruel.  Laws  may  either  be  right  or  wrong,  virtuous  or 
vicious,  accordingly  as  such  laws  are  benevolent  or  selfish. 
A  law  designed  for  the  regulation  and  protection  of  society 
can  neither  be  vicious,  selfish,  nor  wrong.     This  law  to 

31 


4S2  Gbeathouse  v.  Heed.      [Sap.  Ct. 

opinion  of  the  Court — ^Noggle,  C.  J. 

provide  for  the  better  observance  of  the  Sabbath  day,  ap- 
proved January  8,  1873,  must  be  regarded  as  reformatory, 
resuUing  from  an  exercise  of  the  police  power  of  the  legis- 
lature of  Idaho  territory. 

This  limited  reform  could  hardly  have  been  commenced 
in  a  more  appropriate  part  of  the  territory.  Commencing 
such  legislation  as  this,  making  it  alone  applicable  to  the 
county  in  which  the  seat  of  government  is  located,  will  be 
likely  to  so  educate  the  people  and  their  servants,  that  the 
law  may  be  amended,  but  not  repealed. 

It  is  the  opinion  of  the  court,  therefore,  that  the  law 
should  be  sustained. 

This  case  will  be  remanded  to  the  district  court,  with 
direction  to  affirm  the  judgment  of  the  justice  of  the  peace, 
with  costs. 


GEORGE  GREATHOUSE,  Respondent,  v.  ALBERT 
HEED  AND  MARY  HEED,  Appellants. 

Demubbsh— Complaint — Pleadings. — The  objection  thftt  a  complaiDt  does 
not  state  facta  sufficient  to  constitute  a  cause  of  action^  is  never  waived. 

Town-bite — Ma  yob's  Deed. — An  applicant  for  a  mayor's  deed,  for  lots  in  a 
towu'site,  entered  under  the  act  of  congress,  must  set  forth  in  his  ap- 
plication all  the  facts  necessary  to  entitle  him  to  such  deed,  as  required 
by  the  territorial  law. 

Appeal  from  the  second  jadioial  district,  Ada  county. 
J.  Brumback,  for  the  appellants. 
Pricketi  &  Hasbrouck,  for  the  respondent. 

NoGGLE,  0.  J.,  delivered  the  opinion*  Whitson  and  Hoi> 
LiSTEB,  JJ.,  concurred. 

This  is  an  action  prosecnted  by  the  plaintiff  in  the  nature 
of  a  suit  in  equity  to  quiet  the  title  to  the  premises  referred 
to  in  the  complaint.  The  plaintiff  in  the  court  below  ob- 
tained a  decree,  he  claims,  that  this  action  is  prosecuted 
nnder  the  statute  of  this  territory,  known  as  an  act  entitled 
an  act  to  provide  for  the  disposal  of  land  in  Boise  city, 
Ada  county,  Idaho  territory,  pursuant  to  the  several  acts 
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of  congress  in  such  cases  made  and  provided,  on  page  29 
of  the  sixth  session  laws,  approved  January  6,  1871. 

Section  2  of  said  act,  speaking  of  Boise  city,  enacts  as 
follows,  to  wit:  ^'The  occupants  of  said  town-site  may  at 
any  time  within  sixty  days  after  the  time  of  filing  such  plat, 
and  the  publication  of  the  notice  aforesaid,  make  their  re- 
spective applications  for  title  to  such  portion  of  said  town- 
site  as  is  claimed  by  them,  which  applications  shall  be  in 
writing,  and  shall  set  forth  that  such  claimant  is  an  occu- 
pant of  said  town-site,  and  of  the  lot  or  lots,  block  or  por- 
tion claimed  by  him  or  her,  and  shall  specify  in  what  such 
occupancy  consists,  which  shall  be  either  actual  residence 
thereon  or  some  permanent  improvements  on  some  portion 
of  the  lot  or  block  claimed,  and  shall  particularly  designate 
and  describe  such  lots,  blocks,  and  improvements;  and 
said  application  shall  in  all  cases  be  verified  by  the  oath  of 
the  applicant,  or  by  some  person  on  his  or  her  behalf,  in 
the  manner  prescribed  for  the  verification  of  pleadings  in 
civil  actions,  in  courts  of  justice  in  this  territory;  provided, 
that  no  claim  shall  be  received,  which  does  not  conform  to 
the  requirements  of  this  act,"  etc.  It  is  particularly  pro- 
vided in  the  aforesaid  act,  that  no  claim  shall  be  received 
which  shall  not  conform  to  the  requirements  of  this  act. 

By  the  sixth  section  of  said  law  any  party  claiming  a  deed 
of  the  mayor  of  said  city  to  any  portion  thereof,  must  first 
pay  his  fees,  which,  in  this  case,  were  four  dollars  and  twen- 
ty-five cents,  and  then  section  seven  of  the  same  law  re- 
quires that  such  applicant  must  pay  for  said  lot  or  lots  the 
price  fixed  by  the  law  therefor  to  the  treasurer  of  Boise 
city,  who  shall  give  such  applicant  a  receipt  therefor,  speci- 
fying and  describing  the  lands  so  paid  for;  and  the  mayor, 
on  the  production  of  said  receipt  and  the  payment  of  his 
fees  as  hereinbefore  provided,  shall  execute  and  deliver  a 
deed  for  said  lands.  Section  3  of  the  same  law,  among 
other  things,  provided  that  in  case  of  adverse  claims,  upon 
a  final  decision  of  such  adverse  claims  the  successful  claim- 
ant shall  file  with  said  mayor  a  certified  copy  of  the  final 
judgment  in  his  favor;  and  said  mayor  shall  execute  and 
deliver  a  deed  of  conveyance  accordingly. 
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The  pleadings  in  this  case  do  not  show  that  the  plaintiff 
at  any  time  applied  to  the  mayor  in  writing,  verified  either 
by  his  own  oath  or  of  any  one  on  his  behalf,  claiming  that 
he  was  an  occupant  of  said  lot,  specifying  in  what  sach  oc- 
cupancy consists,  that  he  has  paid  for  said  lot,  and  had  paid 
the  mayor's  fees.  We  think,  to  entitle  the  plaintiff  to  re- 
cover, the  pleadings  must  show  that  these  things  were  done 
as  the  law  requires. 

There  are  six  different  errors  assigned  to  the  rulings  of 
the  district  court.  We  will  dispose  of  the  third  only,  which 
is,  '*  that  the  court  erred  in  deciding  that  the  complaint  set 
forth  facts  sufficient  to  constitute  a  cause  of  action.'*  This 
objection  was  never  waived,  and  it  is  sufficient  to  reverse  this 
decree.  The  other  errors  assigned  need  not  be  considered 
for  that  purpose. 

Speaking  of  complaints,  the  forty-fifth  section  of  the 
civil  practice  act  provides  that  ''if  no  objection  betaken 
either  by  demurrer  or  answer,  the  defendant  shall  be  deemed 
to  have  waived  the  same,  excepting  only  the  objection  to 
the  jurisdiction  of  the  court,  and  the  objection  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action."  By  the  third  assignment  of  errors  it  is  claimed 
that  the  court  erred  in  holding  that  the  complaint  stated 
facts  sufficient  to  constitute  a  cause  of  action.  This  court 
is  of  the  opinion  that  the  facts  which,  by  the  law  referred 
to,  are  made  requisite,  are  not  stated  in  the  complaint;  for 
this  cause  the  district  court  erred  in  overruling  the  demur- 
rer. We  are  of  the  opinion  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  that 
this  cause  should  be  reversed. 

The  judgment  in  this  case,  therefore,  is  reversed,  and  the 
cause  remanded  to  the  district  court  with  directions  to  al- 
low the  plaintiff  to  amend  his  complaint  if  he  shall  see  fit  to 
do  so.     Beversed. 
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ANDBEW  KEAMER,  Plaintiff  in  Error,  v.  GEORGE 

F.  SETTLE,  Defendant  in  Error. 

Evidence — Res  Gestae. — In  order  to  entitle  declarations  to  be  received  in 
evidence  as  part  of  the  res  gestoBj  they  must  be  a  part  of  an  act,  and  such 
as  may  serve  to  explain  or  qualify  it,  and  must  have  been  made  while 
such  act  was  being  performed. 

Record  of  Mining  Claims — Evidence. — The  statute  which  provides  that 
copies  of  papers  duly  Bled  in  the  recorder's  office,  certified  by  the  recorder, 
shall  be  received  with  like  effect,  in  courts,  as  the  original  instruments, 
etc.,  gives  the  same  effect  to  such  copies  as  courts  would  give  to  the 
originals  when  produced,  and  their  execution  proved. 

Record  op  Mining  Claim — Notice  op  Location  op  Mining  Claim. — If 
one  of  several  co-locators  of  a  mining  claim  cause  a  notice  of  location  of 
a  mining  claim  to  be  recorded  in  the  name  of  himself  and  his  co-locators, 
in  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  the 
written  consent  of  such  co-locators  had  been  seen,  and  a  minute  made 
thereof  by  the  recorder,  before  recording  such  notice. 

Representation  —  Work  Done  on  Mining  Claim — Instruction. — The 
court  below  was  requested  to  instruct  the  jury  that  "work  done  outside 
of  a.  mining  claim,  and  with  direct  reference  to  the  claim,  may  be  con- 
sidered as  work  done  on  the  claim."  To  this  the  court  added  the  follow- 
ing qualification:  "The  evidence  of  such  work  having  been  done  should 
be  received  with  great  caution,  and  it  should  appear  clearly  that  such 
work  was  intended  for  the  improvement  of  such  claim,  and  no  other," 
and  gave  the  instruction  so  qualified:  Held,  that  this  was  not  erroneous. 

Mining  Claim — Representation  by  Work. — The  failure  to  perform  the 
work  in  a  mining  claim  required  by  law,  amounts  to  an  abandonment  of 
the  claim,  and  thereupon  it  may  be  occupied  by  another. 

Error  to  the  district;  coart  of  the  second  judical  district, 
Alturas  couiitj. 

J.  Brumback,  for  the  plaintiff  in  error. 
Prickett  dc  Hasbrouck^  for  the  defendant  in  error. 

HoLLiSTER,  J.,  delivered  the  opinion.  Whitson,  J.,  con- 
curred.    NoGGLE,  C.  J.,  dissented. 

This  is  an  action  brought  by  the  plaintiff  in  error  against 
the  defendant  in  error  to  recover  the  possession  of  a  cer- 
tain mining  claim  situated  in  Alturas  county,  which  it  is  al- 
leged the  defendant  unlawfully  withheld.  The  judgment 
in  the  court  below  was  for  the  defendant,  to  reverse  which 
the  plaintiff  sued  out  his  writ  of  error.  The  plaintiff  as- 
signs the  following  errors,  viz.: 
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1.  The  court  erred  in  sastaining  the  objection  of  respond- 
ent's counsel  to  the  question  propounded  to  the  witness, 
John  Gray. 

2.  The  court  erred  in  overruling  the  objection  of  plaint- 
iff's counsel  to  the  introduction  in  evidence  of  the  notice  of 
the  relocation  by  the  plaintiff,  of  the  mine. 

3.  The  court  erred  in  giving  certain  qualifications  to  one 
of  plaintiff's  instructions. 

4.  The  court  erred  in  refusing  to  instruct  the  juiy  as  to 
the  work  to  be  done  in  the  mining  claim  as  requested  by 
the  plaintiff. 

5.  This  is  essentially  the  same  as  the  fourth. 

We  have  given  to  these  various  questions  the  most  care- 
ful and  earnest  consideration,  and  will  now  proceed  to  give 
the  result  of  our  deliberations. 

The  question  propounded  to  the  witness  Gray  is  as  follows : 
''  Where  was  the  location  of  the  Phoenix  ledge  as  stated  to 
you  by  Mr.  McLaughlin  in  July  1864,  while  standing  at  the 
mouth  of  the  Idaho  tunnel?" 

It  appears  from  the  record  that  this  mine  was  located  by 
the  plaintiff,  together  with  McLaughlin,  and  four  others,  in 
the  preceding  March,  and  that  the  declaration  of  McLaugh- 
lin was  sought  to  be  established  upon  the  ground  that  it 
was  part  of  the  rea  geatce.  In  order  to  entitle  the  evidence 
to  be  received,  the  declaration  must  be  part  of  an  act  which 
may  serve  to  explain  or  qualify  it,  and  made  while  such 
act  was  being  performed.  If  such  declaration  does  not  ac- 
company the  act,  it  can  not  be  received.  In  this  case  the 
declaration  was  made  some  months  after  the  mine  was  lo- 
cated, and  formed  no  part  of  the  act  of  location . 

In  Noyea  v.  Ward,  19  Conn.,  250,  it  was  held,  where  a 
party,  on  removing  an  ancient  fence,  put  down  a  stone  in 
one  of  the  post-holes,  and  the  next  day  declared  that  he  had 
placed  it  there  as  a  boundary,  this  declaration,  not  consti- 
tuting a  part  of  the  act  done,  was  inadmissible  in  his  favor. 

And  so,  in  Johnson  v.  Shenoin,  3  Gray,  274,  the  supreme 
court  of  Massachusetts  held  that  the  reasons  given  by  a  wife, 
on  the  day  after  her  return  to  her  father's  house,  for  leaving 
her  husband's  house  are  not  a  part  of  the  res  gestae,  as  con- 
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nected  with  and  part  of  the  act  of  leaving  her  husband's 
house,  and  so  are  not  admissible  in  an  action  brought  by 
her  father  against  the  husband  for  necessaries  supplied  to 
the  wife. 

The  second  assignment  of  errors  we  might  feel  disposed 
to  consider  good,  had  not  the  common  law  rule  of  eyidence 
been  changed  by  our  statute. 

This  statute  has  provided  that  copies  of  papers  duly  filed 
in  the  recorder's  office,  certified  to  by  the  recorder,  shall  be 
received  with  like  e£Fect  in  courts,  in  actions  and  proceed- 
ings, as  the  original  instruments,  papers,  and  notices  filed  or 
recorded,  could  be  produced.  The  phraseology  of  the 
statute  is  somewhat  awkward;  but  it  is  evidently  meant  to 
give  the  same  effect  to  such  copies  as  courts  would  give  to 
the  originals  when  produced  and  their  execution  proved. 
It  would  be  absurd  to  suppose  that  the  legislature  intended 
that  the  execution  of  papers  thus  filed  or  recorded,  must  be 
proved  before  the  certified  copies  can  be  received  in  evi- 
dence. 

By  section  5  of  the  mining  laws  of  the  territory,  it  is  re- 
quired that  all  claims  shall  be  recorded  in  the  recorder's 
office;  when  this  is  done,  the  claims,  or,  what  is  the  same 
thing,  the  notices,  may  be  withdrawn  by  the  claimant  after 
they  are  recorded,  and  in  process  of  time  they  might  be  lost 
or  destroyed.  It  would  necessarily  follow,  in  such  case, 
that  they  could  not  be  produced,  to  be  identified  and  proved, 
and  there  could  be  no  proof  on  the  subject  if  the  record  did 
not  furnish  it.  The  purpose  of  the  law  would  therefore  be 
entirely  defeated. 

This  law  is  framed  upon  the  theory,  that  no  one  but  the 
person  who  executed  the  notices  has  any  interest  in  having 
them  recorded.  The  record  therefore  furnishes  presumptive 
evidence  of  their  execution,  and  this  presumption  can  only 
be  overcome  by  countervailing  testimony  of  a  preponderat- 
ing character,  which  is  always  addressed  to  the  judgment 
and  understanding  of  the  judge  who  tries  the  case,  and  when 
determined  by  him,  upon  such  evidence,  it  is  not  for  the 
appellate  court  to  hold  the  decision  erroneous.  Like  other 
questions  of  evidence,  when  there  is  a  conflict,  it  is  for  the 
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conrfc  (or  jary,  as  the  case  may  be)  to  decide  upon  which 
side  it  preponderates;  and  the  appellate  coart,  sitting  for 
the  review  of  the  evidence,  and  not  for  the  purpose  of  weigh- 
ing it,  wilt  not  distnrb  a  finding  even  thongh  it  may  think 
the  preponderance  the  other  way. 

This  notice  purports  to  be  signed  by  the  plaintiff,  Lynch, 
Nordheimer,  McLaaghlin,  Taggart,  and  Stevens,  claiming, 
as  tenants  in  common,  a  mine  differing  somewhat  in  its 
boundaries  from  the  one  first  claimed  and  located  some 
months  after  the  location  of  the  premises  in  controversy  by 
the  defendant,  and  recorded  in  the  recorder's  office  Novem- 
ber 2,  1868,  at  the  request  of  Nordheimer.  The  court  admit- 
ted the  copy,  notwithstanding  the  plaintiff  denied  while  on  the 
witness  stand  having  signed  it,  or  authorized  any  one  to  sign 
it  for  him,  or  that  he  had  any  knowledge  of  it  until  a  few 
days  before  the  trial,  or  that  he  ever  claimed  under  it. 

Section  5  of  the  act  in  relation  to  mines  provides  that  no 
person  shall  record  claims  in  the  name  of  any  other  person, 
unless  he  have  the  written  authority  of  such  person  or  per- 
sons, and  exhibit  the  san^e  to  the  recorder,  and  make 
affidavit,  to  be  taken  by  such  recorder,  that  the  written  au- 
thority is  genuine,  who  shall  make  a  minute  of  such  author- 
ity on  his  records,  and  file  such  affidavit  in  his  office. 

Without  stopping  to  discuss  the  question  whether  one 
person  having  an  interest  in  common  with  another  in  a  min- 
ing claim,  shall  first  obtain  the  written  authority  or  consent 
of  his  co-tenant  before  the  notices  shall  be  recorded,  it  is 
enough  to  say,  that  in  the  absence  of  proof  that  it  was  not 
done,  we  must  presume  that  the  recorder  had  seen  and 
made  a  minute  of  such  written  consent  before  the  notice 
was  recorded. 

The  third  error  complained  of,  is  in  giving  by  the  court 
the  qualification  to  the  following  instruction:  "  Work  done 
outside  of  a  mining  claim,  and  with  direct  reference  to  the 
claim,  may  be  considered  as  work  done  on  the  claim."  To 
which  the  court  added  the  following  qualification:  '^The 
evidence  of  such  work  having  been  done,  should  be  re- 
ceived with  great  caution,  and  it  should  appear  clearly  that 
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such  work  was  intended  for  the  improvement  of  such  claim 
and  no  other." 

We  think  there  was  no  error  in  this,  for  the  reason  that 
the  qualification  only  enunciates  a  general  principle  of  law, 
which  requires  that  juries  should  receive  evidence  with  cau- 
tion, and  that  it  should  clearly  be  made  to  appear  that  the 
question  sought  to  be  established  by  it  was  thereby  proved. 
It  does  not  go  to  the  extent  that  the  fact  should  thereby  be 
established  conclusively,  or  that  it  should  be  satisfactorily 
established,  beyond  a  reasonable  doubt.  It  only  lays  down 
the  proposition  that  the  minds  of  the  jury  shall  be  satisfied 
by  evidence  clearly  prepooderating  upon  the  point. 

The  court  was  asked  by  the  plaintiff's  counsel  to  give  the 
following  instruction:  ''It  is  not  necessary  that  the  plaint- 
iff's claim  should  be  good  as  against  the  defendant,  that  he 
should  have  his  notice  of  location  recorded  within  ten  days 
after  posting  the  same,  or  that  six  hundred  dollars'  worth 
of  work  should  be  done  on  his  claim  within  six  months 
after  posting  his  notice.  It  is  sufficient,  so  far  as  the  de- 
fendant's rights  are  concerned,  that  the  notice  was  recorded, 
and  the  necessary  amount  of  work  done  before  the  defend- 
ant made  his  claim.  If  you  find  that  the  plaintiff's  notice 
was  recorded,  and  the  required  amount  of  work  done  before 
the  defendant  made  his  location,  the  possession  of  the 
plaintiff  under  the  law  is  good.  The  defendant  can  not 
take  any  advantage  of  plaintiff's  non-compliances  with  the 
mining  law,  within  the  time  limited  by  such  law." 

This  instruction  was  given  so  far  as  it  related  to  the 
recording  of  the  notice,  and  refused  as  to  the  remainder. 
The  refusal  of  the  court  to  give  the  instruction  as  asked, 
and  the  giving  it  as  qualified,  is  assigned  as  the  fourth  and 
fifth  errors. 

This  brings  us  to  the  consideration  of  the  title  which  the 
plaintiff  had  to  the  premises,  under  the  mining  laws  of  the 
territory,  and  of  his  right  to  recover.  It  appears  that  the 
plaintiff  was  tenant  in  common  with  five  others  in  a  mine 
of  twelve  hundred  feet  in  length,  and  that  it  was  for  the  re- 
covery of  his  portion  that  the  suit  was  brought. 

The  instruction  as  asked,  without  the  qualification,  lays 
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it  down  as  a  proposition  of  law,  if  the  requisite  notice  is 
given,  and  the  necessary  amoant  of  work  done,  before  the 
defendant  made  his  location,  that  the  possession  was  thereby 
made  good.  The  instruction  lays  out  of  view  the  question 
whether  the  plaintiff,  after  having  given  the  notice  and  per- 
formed the  work,  may  not  have  abandoned  the  claim  alto- 
gether. This  he  could  do,  and  yet  retain  no  title,  though 
the  requisite  notice  was  recorded,  and  the  work  done,  and 
the  defendant  in  such  case  might  appropriate  the  claim  to 
his  own  use.  It  assumes  that  if  these  prerequisites  had 
been  complied  with  before  the  defendant  laid  his  claim, 
the  plaintiff  could  hold  it  against  him,  however  convinc- 
ing to  the  minds  of  the  jury  the  proofs  of  abandonment 
might  be.  In  this  view,  it  was  proper  {or  the  court  to 
qualify  it  in  the  manner  it  did. 

Assuming,  however,  that  it  wsts  designed  to  lay  down  the 
law  as  to  what  constituted  a  statutory  title  to  this  species 
of  property,  we  will  proceed  to  consider  it  in  that  light. 
To  do  so  intelligently  we  have  thought  it  important  to  refer 
to  so  much  of  the  mining  law  of  the  territory,  as  is  thought 
to  have  any  bearing  upon  the  question. 

Section  1  provides  that  any  person  or  persons  who  may 
hereafter  discover  any  quartz  lead,  or  lode,  shall  be  entitled 
to  one  claim  thereon  by  right  of  discovery,  and  one  claim 
each  by  location. 

Section  3  provides  the  mode  in  which  the  claim  shall  be 
marked  or  designated,  the  name  of  the  locator,  the  number 
of  feet  claimed,  and  the  time  it  was  taken. 

Section  4  makes  provisions  for  the  location  and  claim  in 
a  body,  by  two  or  more  persons,  by  giving  a  notice,  speci- 
fying the  number  of  claims  located  and  the  name  of  each 
person  joining  in  such  notice,  which  shall  be  in  writing, 
limiting  the  claim  of  each  to  two  hundred  feet,  except  when 
necessary  to  include  a  discovery  claim.  It  further  provides 
that  persons  so  joining  in  one  notice  shall  be  considered  as 
tenants  in  common,  and  the  work  required  to  be  performed 
on  a  quartz  claim,  to  entitle  the  locator  or  his  assignees  to 
hold  the  same  as  real  estate,  may  be  performed  on  any  one 
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of  the  claims,  so  held  iu  common,  including  the  discovery 
claim. 

Section  5  provides  that  all  claims  shall  be  recorded  iu 
the  recorder's  office  within  ten  days  from  the  time  of  post- 
ing the  notices  thereon,  except  when  the  claim  is  located 
more  than  thirty  miles  from  the  county-seat,  in  which  case 
the  time  shall  be  extended  fifteen  days. 

Section  6  provides  that  quartz  claims,  recorded  in  ac- 
cordance with  the  provisions  of  the  act,  shall  entitle  the 
person  or  persons  so  recording,  to  hold  the  same  to  the  use 
of  himself,  his  heirs  and  assignees;  provided,  that  with- 
in six  months  from  and  after  the  date  of  recording,  he  or 
they  shall  perform  or  cause  to  be  performed  thereon,  work 
amounting  in  value  to  one  hundred  dollars  for  each  claim 
of  two  hundred  feet. 

By  section  7  it  is  provided,  that  any  person  or  persons 
holding  quartz  claims  in  pursuance  of  the  provisions  of  the 
act,  shall  renew  the  notice  required  in  sections  3  and  4,  at 
least  once  in  twelve  months,  and  perform  fifty  dollars  worth 
of  work  annually  for  each  claim  so  located. 

We  have  given  these  provisions  of  the  act  a  careful  exam- 
ination, in  order  to  determine  whether  the  estate  with  which 
it  was  the  design  of  the  law  to  invest  a  claimant,  is  made 
to  depend  upon  the  performance  of  the  work  which  is  re- 
quired within  the  time  prescribed,  or  whether  the  estate 
rests  in  the  claimant  when  the  work  is  done  at  any  time  be- 
fore another  lays  claim  to  the  mine. 

We  are  constrained  to  hold  that  the  work  to  be  done  must 
be  performed  within  the  time  limited  by  the  act,  as  a  con- 
dition precedent,  before  the  title  can  vest  under  the  provis- 
ions of  section  6,  and  that  it  can  not  be  kept  good  there- 
after unless  further  work  be  done,  as  required  by  section  7. 
If  these  requirements  are  not  observed,  the  claim  may  be 
considered  abandoned,  and  another  may  enter  and  appro- 
priate it  to  his  own  use.  The  policy  of  the  law  on  the  sub- 
ject of  these  mining  claims,  seems  clearly  to  be  that  they 
shall  be  worked  in  good  faith,  and  to  the  extent  and  within 
the  time  required  by  the  law,  and  that  no  encouragement 
shall  be  given  to  merely  speculative  operators. 
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It  is  a  matter  of  pablic  notoriety  that  the  enterprise  of 
many  who  might  wish  to  work  mines,  is  often  discouraged 
by  a  mere  location  of  another,  with  bat  a  slight  amount  of 
work  performed,  and  more  especially,  when  it  is  considered 
that  there  is  a  public  sentiment  among  miners  that  no  one 
shall  be  permitted  to  jump  such  claims  with  impunity. 
Under  such  discouragement,  labor  and  capital  are  diverted 
into  other  channels,  and  the  law  relating  to  mines  is  in  this 
way  made  subsidiary,  not  to  the  interests  of  the  laborious, 
enterprising  miner,  but  to  those  of  the  idle  prospector  or 
the  scheming  capitalist.  It  is  better  to  hold  that  the  title 
to  these  mines  shall  be  made  to  depend  upon  the  work  to 
be  performed  within  the  statutory  limitations,  than  to  put 
such  a  construction  upon  the  law  as  will  favor  only  those 
who  are  not  laboring  diligently  and  in  apt  time  to  develop 
the  riches  which  lie  hidden  in  the  earth. 

This  view  of  the  law  is  strengthened  by  the  decision  of 
the  supreme  court  of  California  in  Dupuy  v.  Williams,  26 
Cal.  309,  where  it  is  held,  that  the  failure  to  perform  the 
amount  of  work  in  a  mining  clarm,  required  by  the  local 
mining  laws  or  regulations  established  and  in  force  in  the 
district  where  the  claim  is  located,  amounts  to  an  abandon- 
ment of  the  claim,  and  thereupon  it  may  be  occupied  and 
appropriated  by  another. 

It  is  strongly  urged  as  a  reason  why  the  court  should  not 
put  this  construction  upon  the  law,  that  most  injurious  if 
not  fatal  consequences  would  follow  to  those  who  have  pur- 
chased in  these  claims,  and  invested  large  sums  in  working 
them.  To  enforce  this  view,  it  is  claimed,  that  the  evidence 
of  the  work  performed  rests  in  parol,  and  that  in  most  cases 
witnesses  can  not  be  found  to  prove  it. 

By  an  attentive  examination  of  the  act  it  will  be  seen 
that  the  legislature  has  carefully  guarded  against  such  con- 
sequences by  providing  a  mode  by  which  such  evidence 
may  be  preserved  of  record  by  all  parties  interested,  how- 
ever remote  they  may  be  from  the  original  claimant. 

Section  8  is  full  and  comprehensive  on  this  point.  It 
provides  that  any  person  or  persons  desiring  to  preserve  and 
perpetuate  testimony  as  to  the  sufficiency  of  the  amount  of 
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work  done  on  any  claim  or  claims,  to  entitle  him  or  them  to 
hold  them  as  real  estate  according  to  the  provisions  of  section 
6,  may  take  two  disinterested  persons  to  view  such  work,  who 
shall  carefully  examine  the  same;  immediately  after  which 
they  shall  go  before  the  county  recorder,  or  some  magis- 
trate in  the  county,  and  take  and  subscribe  an  affidavit  con- 
taining a  description  of  the  location  of  the  claim  or  claims 
on  which  work  is  performed,  the  character  and  value  of 
such  work,  and  the  date  when  they  received  the  same,  which 
affidavit  shall  be  filed  by  the  recorder  and  carefully  pre- 
served. Such  affidavit  or  a  certified  copy  of  the  same  under 
the  seal  of  the  county  recorder,  who  has  the  control  of  the 
original  affidavit  or  affidavits,  shall  in  any  court  in  the  ter- 
ritory be  pnma/acie  evidence  of  the  character  and  amount 
of  labor  performed  on  the  claim  or  claims  which  are  de- 
scribed in  the  affidavit  or  affidavits. 

This  section  not  only  applies  to  the  work  performed 
within  the  first  six  months,  but  embraces  all  subsequent 
work  expended  upon  a  claim. 

It  is  thus  seen  that  the  law  places  the  power  of  perpetu- 
ating the  necessary  evidence  as  to  the  character  and  amount 
of  work  done,  not  only  in  the  original  locator,  but  also  in 
his  heirs  and  assignees  so  long  as  they  continue  to  work  the 
claim.  It  is  true  the  evidence  is  but  prima  faciey  but  it  is 
sufficient  for  the  purpose  until  the  opposite  party  shall  suc- 
ceed by  counter  testimony  of  a  preponderating  character  in 
overturning  it.  This,  it  will  be  found  in  all  cases,  will  be 
a  difficult  if  not  an  impossible  thing  to  do. 

Conceding,  however,  that  section  8  only  provides  for  per- 
petuating the  testimony  as  to  the  amount  of  work  done, 
within  the  first  six  months,  the  apprehended  hardship  need 
not  follow.  It  is  competent  for  any  one  owning  a  mining 
claim  by  location  or  purchase,  when  he  renews  his  notice, 
as  provided  in  section  7,  to  relocate  ihh  claim  and  put  in 
his  proofs  as  provided  in  section  8.  If  he  fail  to  do  this, 
it  will  be  laches  of  which  he  can  not  complain. 

All  purchasers,  if  they  fear  they  can  not  show  by  parol 
testimony  that  the  necessary  work  has  been  done  by  their 
grantors,  can  go  to  the  recorder's  office  for  such  evidence, 
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and  if  they  fail  to  find  it,  and  purchase,  they  can  not  be 
considered  bona  fide  purchasers,  and  must,  as  a  matter  of 
course,  take  all  the  risk  of  having  their  title  defeated. 

We  are  of  the  opinion  there  are  no  errors  in  the  record, 
and  that  the  judgment  of  the  court  below  must  be  affirmed. 

Affirmed. 


The  petition  for  a  rehearing  having  been  filed  herein  since 
the  judgment  of  affirmance  was  given,  we  have  gone  care- 
fully over  the  grounds  assumed,  and  can  see  but  one  point 
on  which  to  modify  our  opinion  then  expressed,  and  that  is 
upon  the  admissibility  of  the  notice  of  relocation.  We 
then  placed  our  ruling  on  that  point,  on  the  ground  that 
we  could  not  see  that  it  had  any  particular  bearing  in  the 
case.  We  i?ow  put  this  question  entirely  upon  the  statutory 
provision,  in  regard  to  the  admissibility  of  such  evidence, 
which  clearly  upholds  the  ruling  of  tbe  court  below. 

The  petition  for  a  rehearing  is  therefore  denied. 


GEOKGE  L.  GKEATHOUSE,  Respondent,  v.  ALBERT 
HEED  AND  GEORGE  RUNDELL,  Appellants. 

Statutory  Construction. — ^When  we  know  the  reason  which  alone  deter* 
mined  the  will  of  the  law-makers,  we  ought  to  interpret  and  apply  the 
words  in  a  manner  suitable  and  consonant  to  that  reason,  and  as  will  be 
best  calculated  to  effectuate  the  intent. 

Idem. — The  prior  state  of  the  law  will  sometimes  furnish  the  clue  to  the  real 
meaning  of  the  ambiguous  provision  of  a  statute. 

Jurisdiction — Before  a  court,  clothed  with  jurisdiction  of  a  person  or  sub- 
ject-matter, can  be  ousted  of  it  by  the  creation  of  another  forum,  having 
the  same  power,  the  grant  of  jurisdiction  to  the  latter '  must  contaiu 
words  of  exclusion. 

Idem — Proviso. — A  proviso  in  a  statute  is  to  be  strictly  construed.  Its 
.  province  is  not  to  enlarge  or  change  the  purpose  of  the  enacting  clause; 
and  its  terms  may  be  limited  by  the  general  scope  of  the  enacting  clause 
to  avoid  repugnancy. 

Idem. — It  is  a  maxim  of  interpretation  that,  in  ambiguous  things,  such  a  con- 
struction is  to  be  given  to  a  statute,  that  what  is  inconvenient  and  ab- 
surd IS  to  be  avoided. 

JuRisDicnoK— Probate  Courts — District  Courts.— The  act  of  congress, 
approved  December  13,  1870,  giving  jurisdiction  to  the  probate  courts  in 
certain  cases,  does  not  confer  exclusive  jurisdiction  upon  those  courts^in 
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Buch  cases.  It  does  not  take  away  the  jurisdiction  of  the  district  court 
therein,  but  the  power  of  the  district  courts  and  the  probate  courts  is  by 
said  act  made  concurrent  in  certain  cases. 

Statutory  CoNSTRucrnoN — Proviso. — Some  effect  should  be  given  to  a  pro- 
viso in  a  statute,  if  possible;  but  if,  by  doing  so,  the  manifest  intention  of 
the  act,  as  gathered  from  its  general  scope  and  the  circumstances  con- 
nected with  its  passage,  will  be  defeated;  or,  should  the  meaning  of  the 
proviso  be  such  as  to  leave  the  court  in  doubt  respecting  its  aim,  then 
there  is  no  alternative  but  to  reject  it  as  of  no  validity. 

Lkoislativs  Power.— When  the  act  of  congress  of  December  13,  1870,  had 
invested  the  probate  courts  with  enlarged  jurisdiction,  it  was  competent 
for  the  territorial  legislature  to  limit  and  define  its  character,  and  to  ex- 
tend it,  except  as  to  the  amount  involved.  It  was,  therefore,  competent 
for  the  legislature  to  provide  that  the  jurisdiction  of  the  district  and 
probate  courts,  in  certain  cases,  should  be  concurrent,  as  is  provided  by 
its  act  of  January  11,  1871. 

Appeal  from  the  second  jadicial  district,  Ada  county^ 

Action  commenced  in  the  district  conrt  upon  a  promis- 
sory note  for  the  recovery  of  a  sum  within  the  jurisdiction 
of  the  probate  court.     The  plaintiff  had  judgment. 

J.  Brumbacky  for  the  appellants. 
PrickeU  &  Haabrouck^  for  the  respondent. 

HoLLiSTEB,  J.,  delivered  the  opinion,  Whitson,  J.,  con- 
curring specially.     NoaoLE,  C.  J.,  dissented. 

This  case  is  brought  here  from  the  district  court  of  Ada 
county,  and  the  question  pointed  out  for  consideration  is 
this:  Does  the  act  of  congress  of  the  thirteenth  of  Decem- 
ber, 1870,  confer  exclusive  jurisdiction  in  all  civil  cases 
when  the  amount  in  controversy  does  not  exceed  the  sum  of 
five  hundred  dollars,  exclusive  of  interest,  upon  the  pro- 
bate court  of  the  territory  ? 

The  act  is  as  follows:  ''That  probate  courts  of  the  terri- 
tory of  Idaho  in  their  respective  counties,  in  addition  to 
their  probate  jurisdiction,  be  and  they  are  hereby  author- 
lEed  to  hear  and  determine  all  civil  causes  wherein  the 
damages  or  debt  claimed  does  not  exceed  the  sum  of  five 
hundred  dollars,  exclusive  of  interest,  and  such  criminal 
cases  arising  under  the  laws  of  the  territory  as  do  not  re- 
quire the  intervention  of   a  grand  jury.     Provided,  that 
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tbbj  shall  not  have  jurisdiction  in  any  matter  in  contro- 
versy,  where  the  title,  boundary,  or  right  to  the  peaceable 
possession  of  land  may  be  in  dispute,  or  in  chancery  or 
divorce  cases;  and,  provided  further,  that  in  all  cases  an 
appeal  may  be  taken  from  any  order,  judgment,  or  decree 
of  said  probate  courts  to  the  district  court." 

Section  2.  ''And  be  it  further  enacted,  that  all  acts,  and 
parts  of  acts,  inconsistent  with  this  act,,  are  hereby  re- 
pealed. Provided,  that  this  act  shall  not  affect  any  suit 
pending  in  the  district  coui*ts  of  said  territory  at  the  time 
of  its  passage." 

Had  the  question  been  made  to  depend  upon  the  title  of 
the  act,  or  the  enacting  clause,  there  would  have  been  no 
difficulty  in  solving  it;  for  it  is  clear  there  is  nothing  in 
either,  which  by  any  known  rule  of  interpretation,  would 
lead  to  the  conclusion  that  congress  intended  to  take  away 
the  jurisdiction  of  the  district  courts  with  which  they  had 
been  clothed  by  the  organic  act,  and  to  give  it  to  these  in- 
ferior courts  exclusively.  It  is  claimed,  however,  that  the 
proviso  in  the  act,  that  it  shall  not  affect  any  suit  pending 
in  the  district  courts  at  the  time  of  the  passage,  necessarily 
means  that,  except  as  to  such  suits,  the  probate  courts  are 
alone  authorized  to  hear  and  determine  all  civil  cases  em- 
braced within  the  act. 

Sedgwick,  on  Constitutional  and  State  Laws,  page  228, 
says:  '*The  reason  of  the  law,  that  is  to  say,  the  motive 
which  led  to  the  making  of  it,  and  the  object  in  contempla- 
tion at  the  time,  is  the  most  certain  clue  to  lead  to  the  dis- 
covery of  its  true  meaning."  On  page  272,  he  further  says: 
''When  once  we  certainly  know,  the  reason  which  alone  has 
determined  the  will  of  the  person  speaking,  we  ought  to 
apply  the  words  in  a  manner  suitable  to  that  reason  alone." 
Says  Blackstone,  in  the  third  volume  of  his  Commentaries, 
page  236:  "That  as  to  the  subject-matter,  words  are  always 
to  be  understood  as  having  regard  thereto;  for  that  is  sup- 
posed to  be  in  the  eye  of  the  legislator,  and  all  his  expres- 
sions are  directed  to  that  end."  And  on  page  237:  "The 
most  universal  and  effectual  way  of  discovering  the  true 
meaning  of  a  law,  where  words  are  dubious,  is  by  consider- 
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ing  the  reason  and  spirifc  of  it,  or  the  cause  which  moved 
the  legislator  to  enact  it." 

When  we  know  the  reason  which  alone  determined  the 
will  of  the  law-makers,  we  ought  to  interpret  and  apply  the 
words  in  a  manner  suitable  and  consonant  to  that  reason, 
and  as  will  be  best  calculated  to  effectuate  the  intent.  The 
prior  state  of  the  law  will  sometimes  furnish  the  clue  to  the 
real  meaning  of  the  ambiguous  provision.  (Cooley  on 
Const.  Limitations,  65.)  Having  regard  to  these  maxims, 
it  becomes  important  to  examine  the  previous  legislation 
of  congress,  and  also  of  the  territory,  on  the  subject,  with 
a  view  to  determine  the  reasons  which  may  fairly  be  pre- 
sumed to  have  governed  congress  in  passing  the  act  in  ques- 
tion. 

By  the  organic  act  creating  the  territory,  provision  was 
made  for  the  establishment  of  supreme,  district,  probate, 
and  justices'  courts,  and  for  giving  to  the  district  courts 
full  chancery,  criminal,  and  common  law  powers.  By  this 
act  the  jurisdiction  of  probate  courts  was  confined  to 
matters  relating  to  the  probate  of  wills  and  the  settlement 
of  estates,  etc. ;  and  that  of  justices'  courts  to  such  cases  as 
might  be  confided  to  them  by  the  laws  of  the  territory 
within  the  limits  prescribed  by  the  organic  act. 

On  the  first  day  of  February,  1864,  an  act  was  passed  by 
the  territorial  legislature,  providing  that  the  district  courts 
should  have  original  jurisdiction  in  civil  cases,  when. the 
amount  in  dispute  exceeds  one  hundred  dollars,  etc.  By 
the  same  act,  original  jurisdiction  was  given  to  probate 
courts:  1.  Of  actions  to  enforce  the  liens  of  mechanics  and 
others;  2.  Concurrent  jurisdiction  with  the  district  courts 
in  all  civil  actions  where  the  amount  in  controversy  shall 
Dot  exceed  eight  hundred  dollars. 

The  jurisdiction  of  justices'  courts  was  also  prescribed  by 
the  same  act,  limiting  it  so  as  to  meet  the  requirements  of 
the  organic  act.  This  was  the  condition  of  the  law,  as  it  re- 
lated to  the  powers  of  the  several  courts,  so  far  as  it  is  nec- 
essary to  consider  it  in  this  connection,  until  August,  1866, 
when  the  act  attempting  to  confer  civil  jurisdiction  upon 
probate  courts  was  decided  by  the  supreme  court  of  the 
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territory  to  be  invalid,  because  of  the  want  of  power  in  the 
territorial  legislature  to  confer  it. 

By  this  decision,  the  benefits  which  it  was  the  design  of 
the  legislature  to  secure  to  the  people  by  this  enlarged  juris- 
diction of  the  probate  courts,  were  lost,  and  they  were  then 
thrown  back  upon  the  district  courts,  as  the  only  tribunals 
in  which  actions  exceeding  the  jurisdiction  of  justices' courts 
could  be  brought.  This  was  found  to  be  detrimental  to  the 
public  interests  owing  to  the  infrequency  of  the  terms  of 
these  courts,  there  being  in  some  counties  but  two  and  in 
others  but  one  term  each  year;  to  provide  a  remedy  for  this 
end,  the  act  in  question  was  passed. 

Looking  then  at  the  evil  of  the  original  system,  and  the 
means  necessary  to  remedy  it,  as  well  as  to  the  policy  of  con- 
gress and  the  territorial  legislature  in  respect  to  the  constitu- 
tion and  powers  of  the  judicial  department,  it  is  difficult  to 
discover  a  reason  for  changing  its  structure,  so  radically  as 
to  take  from  the  district  courts  a  power  which  they  had  al- 
ways possessed,  under  the  belief  that  it  was  essential  to  the 
interests  of  the  people,  and  give  it  to  other  courts,  which 
until  then  had  been  confined  to  a  jurisdiction  of  an  entirely 
diflFerent  character.  Before  a  court  clothed  with  jurisdic- 
tion of  a  person  or  subject-matter  can  be  ousted  of  it,  by 
the  creation  of  another  forum  having  the  same  power,  the 
grant  of  jurisdiction  to  the  latter  must  contain  words  of 
exclusion.  ''A  mere  grant  of  jurisdiction  to  a  particular 
court  without  words  of  exclusion  as  to  other  courts,  pre- 
viously possessing  like  powers,  will  only  have  the  effect  of 
constituting  the  former  a  court  of  concurrent  jurisdiction 
with  the  latter."  {Dellafield  v.  Tlie  State  of  lUhwis,  2  Hill, 
160.)  To  the  same  effect  in  the  case  of  Gartwright  v.  B. 
R.  cfc  N.  W.  &  M.  Co,,  30  Cal.  573.  In  the  case  of  SterrUt 
V.  Robinson,  17  Iowa,  61,  the  supreme  court  of  Iowa  say: 
'*The  jurisdiction  of  the  district  court,  which  is  a  superior 
court  of  general  original  jurisdiction,  can  only  be  taken 
away  by  express  words  or  irresistible  implication.  No 
mere  negative  words  will  oust  the  jurisdiction  of  the  supe- 
rior tribunal."  In  Rex  v.  Morley,  2  Burr.  1040,  under  a  stat- 
ute which  provided  that  no  other  court  whatsoever  intermed- 
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die  with  auj  cause  or  causes  of  appeal  upon  this  act,  but 
thej  shall  be  finally  determined  bj  the  quarter  session 
only,  the  court  of  king's  bench  held  that  that  court  shall 
neyer  be  ousted  of  its  jurisdiction  without  express  words, 
adding  that  the  jurisdiction  of  this  court  is  not  taken  away 
unless  there  be  express  words  to  take  it  away.  And  so  the 
supreme  court  of  New  York,  in  Fx  parte  Heath  and  others^  3 
Hill,  42,  held,  that  under  a  charter  which  gave  to  the  com- 
mon council  of  the  city  of  New  York  the  sole  power  of 
determining  and  deciding  all  elections  of  all  corporate  of- 
fices, and  that  each  board  shall  be  the  judge  of  the  qualifi- 
cations of  its  own  members,  the  supreme  court  was  not 
ousted  of  its  jurisdiction  to  supervise  the  proceedings  of 
such  council.  Cowan,  J.,  says:  ''The  phraseology  of  a 
statute  designed  to  oust  this  court  of  its  jurisdiction  of  in- 
ferior tribunals,  must  express  the  intent  with  such  clear- 
ness as  to  leave  no  room  for  doubt;  mere  negative  words 
will  in  no  case  answer." 

From  these  authorities  it  will  be  seen  that  the  doctrine 
is  well  settled,  that  before  a  court  of  general  original  juris- 
diction can  be  ousted  of  it,  the  statute  must  contain  words 
of  exclusion,  or  its  language  must  be  so  free  from  ambiguity 
as  to  leave  no  doubt  of  the  intention  of  the  legislature. 
Can  this  be  said  of  the  act  in  question?  It  is  conceded 
by  the  counsel  for  the  appellant  that  the  enacting  clause 
will  not  bear  such  construction,  and  that  it  is  only  by 
the  help  of  the  proviso,  that  such  meaning  can  be  gath- 
ered from  it.  This  proviso  clause  does  not  by  any  fair  con- 
struction amount  to  words  of  exclusion,  nor  does  it  imply 
them  necessarily. 

It  is  to  be  remembered  that  a  proviso  is  to  be  strictly 
construed,  that  its  province  is  not  to  enlarge  or  change  the 
purpose  of  the  enacting  clause,  and  that  its  terms  may  be 
limited  by  the  general  scope  of  the  enacting  clause  to  avoid 
repugnancy.  If  the  enacting  clause  had  in  terms  made  the 
jurisdiction  of  the  probate  courts  exclusive,  the  proviso 
would  have  been  important.  It  would  have  defined  the 
class  of  cases  to  which  t^he  act  applied,  and  would  have 
taken  from  its  operation  suits  that  were  then  pending  in  the 
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district  courts.  The  two  sections  woald  have  been  consist- 
ent with  each  other,  clear  and  nnambiguous  in  phraseology, 
and  would  unmistakably  have  declared  the  intention  of  con- 
gress to  change  its  policy  in  relation  to  both  the  probate 
and  district  courts.  When,  however,  its  meaning  is  doubt- 
ful, or  when  the  construction  sought  to  be  giren  to  it  makes 
the  law  inconvenient  or  changes  its  purpose,  courts  have 
no  alternative  but  to  construe  the  enacting  clause  according 
to  its  natural  and  ordinary  import,  without  regard  to  the 
proviso. 

It  is  a  maxim  of  interpretation  that  in  ambiguous  things 
such  a  construction  is  to  be  made  that  what  is  inconvenient 
and  absurd  is  to  be  avoided.  (4  Inst.  328.)  It  is  also  a 
rule  in  the  construction  of  contracts,  that  when  words  are 
manifestly  inconsistent  with  the  purpose  and  object  of  a 
contract,  they  will  be  rejected.  This  rule  is  equally  ap- 
plicable to  statutes. 

The  first  section  of  the  act  simply  gives  to  probate  courts 
the  power  to  hear  and  determine  all  cases  that  may  be 
brought  before  them,  without  taking  jurisdiction  of  the 
same  subject-matter  from  the  district  court.  The  power  of 
the  two  courts  is  made  concurrent,  and  the  law  meets  the 
wants  of  the  people,  inasmuch  as  it  furnishes  an  additional 
tribunal,  whose  terms  are  held  more  frequently,  and  in 
which  the  rights  of  parties  may  be  more  speedily  deter- 
mined, leaving  them,  at  the  same  time,  to  choose  the  forum 
which  seems  fitted  to  meet  their  wants,  and  in  this  way  the 
delay  necessarily  attending  litigation,  under  the  former  sys- 
tem, may  be  avoided;  on  the  other  hand,  if  the  proviso  is 
to  give  effect  to  the  enacting  clause  which  is  claimed  for  it, 
the  people  will  be  compelled  to  resort  to  one  tnbunal  alone 
for  the  redress  of  their  grievances,  without  any  choice  of 
forum;  and  courts  must  conclude  that  the  whole  policy, 
both  of  the  territorial  and  national  governments,  in  respect 
to  the  judiciary  of  the  territory,  has  hitherto  been  a  mis- 
taken one,  because  it  has  failed  to  meet  a  need  which  this 
law  alone  can  supply. 

It  is  claimed  that  under  the  rule  that  effect  must  be  given 
to  the  words  used  by  tiie  legislatures,  the  court  can  not  re- 
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ject  the  proviso  as  meaningless,  but  mast  give  it  some  in- 
terpretation which  will  render  it  intelligible,  as  expressing 
the  legislative  will.  This  undoubtedly  should  be  done  if 
possible,  so  as  not  to  defeat  the  manifest  intention  of  the 
legislature  gathered  from  the  general  scope  of  the  act 
and  the  circumstances  connected  with  its  passage.  Should 
this  be  its  effect,  or  should  its  meaning  be  such  as  to 
leave  the  court  in  doubt  respecting  its  aim,  then  there  is 
no  alternative  but  to  reject  it  as  of  no  validity.  We  think, 
however,  that  it  is  safe  to  hold  that  this  proviso  was  in- 
serted in  the  act  merely  as  an  affirmation  of  the  general 
principle  that  by  the  change  in  the  law  suits  pending  at  its 
passage  in  the  district  courts  should  in  no  way  be  affected 
by  it.  It  was  merely  a  precautionary  measure,  designed  to 
guard  against  any  misconstruction  as  to  its  effect  upon  such 
suits,  and  inserted  out  of  abundant  caution  by  the  person 
who  framed  the  bill. 

There  is  a  further  consideration  which  it  seems  should 
not  be  overlooked,  and  which  it  is  thought  important  as 
throwing  light  upon  the  question.  Congress,  by  the  organic 
act,  clothed  the  territorial  legislature  with  power  to  legis- 
late upon  all  rightful  subjects.  This  carries  with  it  the  au- 
thority to  legislate  upon  all  subjects  which,  in  the  opinion 
of  the  legislature,  the  public  welfare  demands.  The  exer- 
cise of  this  power  must,  of  course,  be  in  subordination  to 
the  constitution  of  the  United  States,  the  laws  passed  in 
pursuance  thereof,  and  the  principles  of  natural  practice, 
but  within  such  bounds  it  is  unlimited. 

In  pursuance  of  such  authority,  the  legislature,  on  the 
eleventh  day  of  January,  1871,  passed  a  law  which  provides 
that  probate  courts  shall  have  concurrent  civil  jurisdiction 
with  the  district  courts  to  hear  and  determine  cinl  cases 
wherein  the  debt  or  demand  claim  does  not  exceed  five  hun- 
dred dollars,  and  concurrent  jurisdiction  in  all  cases  with 
justices'  courts.  This  act  was  passed  after  the  law  of  con- 
gress under  consideration  went  into  effect,  and  doubtless 
with  a  full  understanding  of  its  provisions.  Its  design  was 
to  carry  out  the  purpose  of  the  law  of  congress,  and  to  de- 
fine more  fully  the  manner  in  which  this  enlarged  jurisdic- 


602  Gbeathouse  v.  Heed.  [Sup.  Ct. 

opinion  of  the  Coilrt — Hollister,  J. 

tion  of  the  probate  courts  sbould  be  exercised,  as  well  as 
to  prescribe  its  limits. 

Before  tlie  passage  of  the  act  of  congress,  the  legislature 
had  no  power  to  enlarge  this  jurisdiction,  but  when  the  act 
had  inyested  these  courts  with  it,  it  was  competent  for  the 
legislature  to  limit  and  define  its  character  and  extent,  ex- 
cept as  to  the  amount  involved,  for  it  is  seen  the  act  took 
no  power  from  the  legislature  in  any  other  respect.  It  could, 
as  it  did,  make  the  jurisdiction  of  the  probate  courts  a  con- 
current one  with  that  of  the  district  courts,  for  there  is 
nothing  in  the  act  which  expressly,  or  by  necessary  impli- 
cation, forbids  it.  Besides  prescribing  the  nature  of  their 
jurisdiction  in  the  manner  pointed  out,  the  legislature  went 
on  to  provide  for  holding  tlie  terms  of  these  courts,  defining 
their  practice  for  taking  appeals,  and  for  the  fees  to  which 
the  judge  should  be  entitled. 

The  legislature,  while  keeping  within  bounds  of  its  au- 
thority, prescribed  the  mode  in  which  their  new  jurisdiction 
should  be  exercised  so  as  to  give  to  the  people  all  its  ad- 
vantages without  taking  from  them  the  right  to  resort  to 
the  other  courts  of  the  territory  whenever  they  might  choose 
to  do  so. 

This  opinion  may  not  perhaps  be  thought  complete  with- 
out adverting  to  the  consequences  which  would  necessarily 
follow  to  justices'  courts,  were  the  construction  which  is 
contended  for  adopted  by  the  court.  The  act  would  effect 
the  entire  overthrow  of  their  civil  and  criminal  jurisdiction. 
There  is  no  saving  clause  in  their  favor.  The  act  is  broad 
enough  to  comprehend  both  them  and  the  district  courts,  if 
either,  and  as  effectually  excludes  the  jurisdiction  of  the  one 
as  the  other,  without  saving  from  its  operation  suits  which 
might  be  pending  in  the  justices'  courts;  there  is  no  intend- 
ment that  can  be  indulged  in,  that  will  save  from  its  opera- 
tion the  one  and  not  the  other. 

If  the  jurisdiction  be  exclusive  as  to  one,  it  must  be  as 
to  both,  and  the  act  goes  to  the  extent  of  substituting  a  new 
jurisdiction,  exclusive  in  its  character,  for  both  the  old  ones, 
to  the  extent  of  five  hundred  dollars,  exclusive  of  interest, 
and  under. 
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We  are  of  the  opinion  that  the  jurisdiction  of  the  probate 
courts  derived  from  the  act  in  question  is  only  concurrent 
with  that  of  the  district  courts,  and  that  the  judgment  of 
the  court  below  must  be  affirmed. 

Whitson,  J.  I  concur  in  the  foregoing  opinion  and  judg- 
ment, although  in  a  similar  case,  tried  before  me  in  Boise 
county,  I  held  to  a  different  view  of  the  law.  I  am  satisfied, 
after  a  more  thorough  examination  of  the  question,  that  my 
first  view  of  the  law  was  incorrect,  and  that  the  view  of  the 
law  as  taken  by  Justice  HoUister,  in  the  case  at  bar,  was 

correct. 

On  Petition  for  a  Eeheabing. 

Whitson,  J.  We  have  carefully  examined  the  petition  for 
a  rehearing  in  this  case,  and  see  no  reason  why  one  should 
be  granted.  Some  questions  are  raised  which  were  not 
argued  upon  the  hearing  already  had,  but  we  do  not  think 
the  positions  taken  by  the  petitioner  are  tenable.  Section 
32  of  the  civil  practice  act,  we  think,  fully  authorizes  just 
such  a  judgment  as  was  given  in  this  case. 

As  to  the  point  that  plaintiff  avers  no  order,  but  avers  in 
lieu  of  such  order  an  indorsement  and  delivery  to  him  of 
the  note,  it  is  a  well-known  principle  of  the  law  merchant, 
that  a  bare  and  naked  indorsement  is  sufficient  to  pass  all 
the  interest  of  the  payee  in  such  a  note,  and  after  that,  who- 
ever held  the  note  would  be  prima  fade  the  owner.  Plaint- 
iff alleges  that  the  payee,  Ish,  indorsed  the  note  and  deliv- 
ered it  to  him,  and  if  he  was,  at  the  time  of  bringing  the 
suit,  the  holder,  the  presumption  must  follow  that  he  was 
the  owner.  We  do  not  think  the  allegation  that  the  plaint- 
iff was  the  owner  and  holder  of  the  note  was  a  conclusion 
of  law;  yet,  if  it  were  so,  that  allegation  was  mere  surplus- 
age, and  there  was  a  complete  case  stated  in  the  complaint 
without  it. 

Behearing  denied. 
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THE  PEOPLE,  Plaintifpb  in  Error,  v.  0.  W.  MOORE, 

Defendant  in  Error. 

National  Bank  Act — State — Tekiutort. — The  word  "state,"  wherever 
used  by  congress  in  the  currency  act  of  1864,  or  in  the  amendments 
thereto,  should  be  construed  to  mean  ** territory"  as  well,  wherever  the 
same  is  applicable. 

National  Bank  Shares — Taxation. — When  congress  enacted  the  currency 
act  of  1864,  it  intended  to  permit  the  shares  in  national  banks,  in  the 
hands  of  individuals  or  corporations,  to  be  taxed,  wherever  such  associa- 
tions miprht  be  organized,  whether  in  states  or  territories. 

Idem. — Congress  did  not  intend,  by  the  first  proviso  of  the  forty-first  section 
of  the  national  currency  act  of  1864,  to  require  uniform  taxation  in  all 
the  different  municipalities  of  a  state  or  territory,  but  only  that  the  same 
should  be  uniform  in  the  municipality  or  subdivision  in  which  the  bank 
is  located,  or  in  which  the  shareholder  resides. 

Legislative  Authority — Taxation. — Congress  has  sufficiently  authorized 
the  legislature  of  this  territory  to  pass  a  law  requiring  the  taxation  of 
national  bank  shares  in  the  hands  of  individuals  or  corporations. 

Construction — Place  of  Taxation. — The  limitation  as  to  the  place  of  taxa- 
tion of  bank  shares,  contained  in  the  national  currency  act  of  1864,  and 
in  the  act  of  1868,  amendatory  thereof,  requiring  the  assessment  to  be 
made  "at  the  place  where  the  bank  is  located,  and  not  elsewhere,'*  must 
be  construed  to  mean  the  state  within  which  the  bank  is  located. 

Revenue  Law— Taxation — Bank  Shares. — The  revenue  law  in  force  in 
1871,  did  not  authorize  the  assessment  or  taxation  of  shares  of  national 
bank  stock  in  the  hands  of  individuals  or  corporations. 

Error  to  the  district  court  of  the  second  judicial  district 
of  Ada  county,  to  review  a  judgment  rendered  against  the 
plaintiffs  upon  sustaining  a  demurrer  to  the  complaint,  on 
the  ground  that  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

F,  E.  Ensign  and  A.  Heed,  for  the  plaintiffs  in  error: 

Has  the  territory  a  right  to  levy  taxes  upon  the  shares  of 
stock  of  national  banks  owned  and  held  within  its  limits? 
Such  shares  are  personal  property  belonging  to  the  indi- 
vidual. (People  V.  The  Commissioners,  4  Wall.  256.)  The 
shares  of  stock  are  taxable,  not  the  capital.  (  Van  Allen  v. 
The  Assessors,  3  Id.  573;  9  Id.  468.)  Without  any  special 
grant  of  power  the  states  or  territories  have  a  right  to  tax 
all  property  within  their  jurisdiction  belonging  to  the  citi- 
zen.   (1  Dill.  C.  C.  314;  12  Wall.  423;  9  Id.  587;  4  Wheat. 
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437-439.)  The  statute  of  the  territory  is  in  strict  conformity 
to  the  act  of  congress.  (9  Wall.  470.)  Under  our  statute 
all  property^  whether  real  or  personal,  is  taxed  at  a  uniform 
rate.  (3  Am.  Eep.  407;  101  Mass.  675.)  A  party  can  not 
complain  of  his  assessment,  if  his  property  is  taxable,  on 
the  grounds  that  others  are  not  assessed,  or  that  their  prop- 
erty is  exempt.    (1  Dill.  0.  0.  539;  9  Wall.  470.) 

B.  Z.  Johnsoriy  for  the  defendant  in  error : 

The  judgment  of  the  court  below  should  be  affirmed,  for 
that:  1.  A  territory  has  no  authority  to  impose  taxation 
upon  national  bank  shares. 

And,  first,  these  banks  are,  as  constitutional  agencies  of 
the  federal  government,  exempt  from  such  taxation.  {Pitta- 
burg  V.  First  National  Bank,  55  Pa.  St.  48;  Van  Allen  v.  The 
Assessors,  3  Wall.  589;  Veazie  Bank  v.  Fenno,  8  Id.  548;  MqCuU 
l(Hih  V.  Maryland,  4  Wheat.  429;  Bavk  of  Commerce  v.  N^.w 
York  City,  2  Bl.  634;  Osbom  v.  United  States  Bank,  9  Wheat. 
863;  Weston  v.  The  City  of  Charleston,  2  Pet.  449;  12  Stats, 
at  Large,  p.  710,  sec.  1;  13  Id.,  p.  425,  sec.  2;  12  Id.,  p. 
346,  sec.  2;  Id.,  p.  546;  13  Id.,  p.  218,  sec.  1;  Id.,  p.  306, 
sec.  18;  Banlc  of  Comm^ce  v.  New  York  City,  2  Bl.  628; 
Bank  Tax  Cases,  2  Wall.  200;  Brown  v.  Maryland,  12  Wheat. 
448;  Cramlall  v.  Nevada,  6. Wall.  48;  Dobbins  v.  Erie  County, 
16  Pet.  447;  Currency  act  of  June  3,  1864.)  If  the  terri- 
tories may  impose  this  tax  it  must  be  by  virtue  of  an  express 
grant  of  the  power  from  congress.  {City  of  Pittsburg  v. 
First  National  Bank,  55  Pa.  St.  50;  Van  Allen  v.  The  Assess^ 
ors,  3  Wall.  595;  National  State  Baiik  of  Oskaloosa  v.  Young, 
25  Iowa,  313.)  The  provisos  of  the  forty-first  section  of  the 
national  bank  act  are  not  a  grant  of  any  power  to  tax  these 
national  bank  shares.  First  office  of  proviso.  {United 
States  Y.  Dickson,  15  Pet.  165;  Mines  v.  United  Stains,  Id.  445; 
Voorhees  v.  Bank  of  United  States,  10  Id.  471;  Sedgwick  on 
Stat.  &  Con.  Law,  62,  note;  Rice  v.  KeokuJc,  15  Iowa,  583; 
MaUer  of  WM,  24  How.  Pr.  247.) 

And  second,  congress  can  not  confer  the  right  of  taxation 
upon  the  states  of  the  union.  {McCuUough  v.  Maryland,  4 
Wheat.  425;   Oibbons  v.  Ogden,  9  Id.  198;  Brown  v.  Mary^ 
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laud,  12  Id.  448;  Dobbins  v.  The  Com.  of  Erie  County,  16 
Pet.  447;  Nathan  v.  Louisiana,  8  How.  (U.  S.)  82;  Lane 
County  V.  Oregon,  7  Wall.  77;  The  Collector  v.  Day,  11  Id. 
123;  Ward  v.  Maryland,  12  Id.  428;  Van  Alien  v.  The  Asses- 
sors,  3  Id.  585;  The  State  v.  First  Nat.  BL,  4  Nev.  355;  Ben- 
ner  v.  Porter,  9  How.  (U.  S.)  242.  The  provisos  of  the 
forty-first  section  are  to  be  strictly  construed,  and  they  do 
not  extend  to  the  territories.  (1  Kent's  (Horn.  385;  United 
States  V.  Dickson,  15  Pet.  166;  Van  Allen  v.  The  Assessors,  3 
Wall.  587;  Nat.  Bk.  Act,  sees.  6,  9,  30,  40,  etc.,  throughout 
the  act;  Allen  "v.  Pegram,  16  Iowa,  167;  4  Whart.  422;  Ang. 
&  Ames  on  Corp.,  sec.  15;  fiouv.  Law  Diet.,  title  Municipal 
Corporations;  Queen  v.  Com.  of  Poor  Laws,  6  Ad.  &  El.  68; 
Smith's  Com.  Stat.  Law,  sec.  489;  Broion^s  Lessee  y.  Blougher, 
14  Pet.  198;  Amendments  of  Bk.  Act,  1;  Act  March  3, 1865; 
13Stat.498;  Act  February  10, 1868;  Act  July  12, 1870;  1  Kent 
Com.  348;  Hepburn  v.  Elbz'y,  2  Cranch,  445;  Neio  Orleans  v. 
IVinier,  1  Wheat.  91;  Barney  v.  Baltimore,  6  Wall.  287;  Scott 
V.  Jones,  5  How.  (U.  S.)  377;  Messenger  v.  Mason,  10  Wall. 
507.) 

2.  'The  legislature  of  this  territory  had  not  attempted,  at 
the  time  of  this  assessment,  to  exercise  this  authority;  and 
the  imposition  of  the  taxes  in  question  here  was  not  author- 
ized bylaw.  (County  Treasurer y;  Webb,  11  Minn.  503;  Ang. 
&  Ames  on  Corp.,  sees.  458,  560,  561;  23  Iowa,  149,  450; 
Bradley  v.  The  People,  4  Wall.  459;  Hubbard  y.  The  Super- 
visors,  23  Iowa,  147;  The  People  v.  The  Assessors  of  Boston, 
44  Barb.  148,  158;  National  BanJe  v.  Commonu^ealth,  9  Wall. 
359;  Van  Allen  v.  The  Assessors,  3  Id.  581.) 

NoGOLE,  C.  J.,  delivered  the  opinion.      Whitson  and 

« 

Holuster,  JJ.,  concurred. 

This  action  is  brought  by  the  district  attorney  against  the 
defendant,  to  collect  taxes  on  personal  property.  The  de- 
fendant appeared  and  filed  a  demurrer  to  the  plaintifiTs  com- 
plaint; that  demurrer  was  sustained  by  the  district  court; 
from  that  decision,  sustaining  the  defendant's  demurrer,  the 
plaintiff  has  appealed  to  this  court.  The  proceedings  in 
this  court  seem  to  be  for  the  purpose  of  determining  the 


Jan.  1873.]  People  v.  Moore.  507 

Opinion  of  the  Court — Noggle,  0.  J. 

question,  whether  the  shares  of  stock  in  the  National  Bank, 
in  the  hands  of  the  defendant,  were  properly  assessed  in 
1871 ;  whether  snch  assessment  was  authorized  by  the  laws 
of*  congress  and  of  this  territory.  The  court  will  dispose 
of  the  three  questions  argued : 

1.  Does  the  law  of  congress,  known  as  the  national 
currency  act  of  1864,  and  its  amendments,  give  the  power 
of  taxation  to  the  territories?  or  has  congress  by  any  law 
prior  to  the  date  of  the  assessment  in  1871,  extended  to 
Idaho  territory  the  power  of  taxation?  By  section  6  of  the 
organic  act  for  this  territory  it  is  among  other  things  pro- 
vided: "That  the  legislative  power  of  the  territory  shall 
extend  to  all  rightful  subjects  of  legislation,  consistent  with 
the  constitution  of  the  United  States  and  with  the  provisions 
of  this  act;  but  no  law  shall  be  passed  interfering  with  the 
primary  disposal  of  the  soil;  no  tax  shall  be  imposed  upon 
tlie  property  of  the  United  States,  nor  shall  the  lands  or 
other  property  of  non-residents  be  taxed  higher  than  the 
lands  or  other  property  of  residents."  This  law  of  congress 
was  in  force,  and  this  territory  had  been  organized  and  was 
in  operation,  long  before  the  currency  law  was  enacted  by 
congress.  It  was  then  a  territory,  possessing  the  inherent 
power  of  taxation,  a  government  that  could  only  be  sustained 
by  taxation. 

We  must  therefore  conclude  that  when  congress  used  the 
word  state,  in  the  currency  act  of  1864,  or  in  the  amendments 
thereto,  they  also  meant  territory  wherever  that  term  is  ap- 
plicable. This  conclusion  is  arrived  at  after  a  careful  re- 
view of  the  authorities  quoted  by  the  counsel  on  both  sides 
of  the  case;  from  the  case  of  McCulloch  v.  Maryland,  4 
Wheat.  429,  to  Ward  y.  Maryland,  12  Wall.  428.  From  all 
these  authorities,  as  well  as  from  the  very  interesting 
arguments  of  counsel  on  both  sides,  we  feel  confident  that 
when  congress  enacted  the  currency  law  of  1864,  it  intended 
to  permit  the  shares  in  these  national  associations  in  the 
hands  of  individuals  or  corporations,  to  be  taxed,  wherever 
such  associations  might  be  organized,  whether  in  states  or 
territories. 
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We  will  next  dispose  of  the  last  point,  and  will  consider 
the  second  point  last. 

The  last  point  argaed  is  by  far  the  least  important  point 
in  the  case,  and  the  court  is  now  unanimous  in  the  opinion 
that  Congress  did  not  intend  that  taxation  should  be  uni- 
form in  all  the  different  municipalities  of  states  or  territo- 
ries; that  all  that  is  meant  in  the  first  proviso  of  the  forty- 
first  section  of  the  national  currency  act  of  1864,  by  re- 
quiring that  the  shares  in  these  national  associations  might 
be  taxed  where  such  bank  is  located,  and  not  elsewhere, 
but  not  at  a  greater  rate  than  is  assessed  upon  other  mon- 
eyed capital  in  the  hands  of  individual  citizens,  etc.,  could 
only  have  reference  to  the  taxes  of  the  municipality  or  county 
in  which  the  bank  was  located  or  the  shareholder  resided. 

It  is  true  that  in  the  case  of  Providence  InstUulion  for 
Savings  and  Jeioell  v.  City  of  Boston,  101  Mass.  675,  and 
also  in  the  third  volume  of  American  BeporJiS,  407,  this  ques- 
tion is  discussed  in  such  a  manner  that  it  is  well  calculated 
to  deceive  and  give  a  wrong  impression.  The  case  sustains 
the  law  as  we  understand  it;  sustains  the  legality  of  the  tax 
in  Massachusetts  by  affirming  the  judgment  sustaining  the 
tax.  In  doing  so,  however,  great  labor  is  expended  in  rea- 
soning down  the  objections  to  the  law  that  some  localities 
in  the  state  might  assess  a  greater  tax  than  other  localities 
in  the  same  state.  We  think  that  congress  did  not  attempt 
to  exempt  the  shares  of  national  banks  owned  by  or  in  the 
hands  of  individuals  or  corporations  from  municipal  taxa- 
tion ;  all  that  congress  did  require  was  that  wherever  taxed, 
whether  for  state,  territorial,  county,  school,  town,  or  city 
purposes,  such  shares  should  not  be  assessed  at  a  greater 
rate  than  is  assessed  on  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  such  state. 

In  the  opinion  of  the  court  congress  has  sufficiently  au- 
thorized Idaho  territory  to  pass  a  law,  requiring  the  taxation 
of  national  bank  shares  in  the  hands  of  individuals  or  corpor- 
ations. The  limitation  mentioned  in  the  first  proviso  of  the 
forty-first  section  of  the  national  currency  law  of  1864,  when 
construed  in  connection  with  the  act  amending  the  same  law 
approved  February,  1868,  in  relation  to  taxing  shares  in 
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national  banks,  and  when  congress  say  that  "nothing  in  this 
act"  (meaning  the  currency  act  of  1864,  aforesaid)  '*  shall  be 
construed  to  prevent  all  the  shares  in  any  of  said  associa- 
tions, held  by  any  person  or  body  corporate,  from  being  in- 
cluded in  the  valuation  of  the  personal  property  of  such 
person  or  corporation,  in  the  assessment  of  taxes,  by  or 
under  state  authority,  at  the  place  where  such  bank  is  located, 
and  not  elsewhere,  but  not,  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands  of  individual  citi- 
zens of  such  state,"  and  by  said  amending  act  declare  that 
the  place  where  the  bank  is  located,  and  not  elsewhere,  in 
section  41  of  the  act  to  provide  a  national  currency,  ap- 
proved June  3,  1864,  shall  be  construed  and  held  to  mean, 
the  state  within  which  the  bank  is  located;  also  in  provid- 
ing that  stockholders  who  did  not  reside  within  the  state, 
that  their  shares  shall  be  taxed  in  the  city  or  town  where  said 
bank  is  located,  and  not  elsewhere;  showing  plainly,  we 
think,  that  in  requiring  uniformity,  congress  had  reference 
only  to  the  state,  territory,  county,  town,  or  city,  wherever 
the  shareholder  might  reside,  in  the  state  or  territory  where 
the  bank  is  located,  that  if  the  bank  should  be  located  in 
a  city,  the  state  or  territorial  and  the  county  and  city 
assessment  should  not  be  at  a  greater  rate  in  the  state  or 
territory,  county  and  city,  than  is  assessed  in  the  same  state 
or  territory,  county  and  city,  on  other  moneyed  capital  in 
the  hands  of  individual  citizens  of  that  city  or  county,  pro- 
vided, that  such  shareholder  resided  in  the  state  where  the 
bank  was  located. 

Congress  did  not  intend  that  the  tax  on  shares  of  stock 
held  by  a  resident  of  Owyhee  or  Boise  county,  should  pay 
just  the  same  taxes  that  the  shareholder  in  Ada  county 
pays.  All  that  the  currency  act  and  its  amendment  require 
is  that  the  assessment  shall  not  be  at  a  greater  rate  than  is 
assessed  on  other  moneyed  capital  in  the  hands  of  individ- 
ual citizens  of  said  county  or  other  municipality,  where 
such  shareholder  may  reside,  in  the  state  where  such  bank 
is  located.  When  congress  conferred  upon  the  legislature 
of  Idaho  territory  the  power  over  all  rightful  subjects  of 
legislation,  congress  knew  as  well  then  as  now  that  even  the 
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territorial  government  must  be  carried  on  in  part  by  taxing 
the  property  witbin  the  territory;  that  the  territorial  gov- 
ernment they  had  established  required  the  organization  of 
counties,  towns,  and  cities,  whose  governments  must  be 
sustained  by  a  tax  upon  the  property  within  them;  and  also 
knowing  that  the  wants,  necessities,  and  expenses  of  these 
different  municipalities  could  not  be  uniform,  congress 
could  have  had  no  intention  to  require  that  such  municipal 
taxation  should  be  uniform  throughout  the  territory  or  the 
state. 

We  will  now  consider  the  point  passed  over,  which  we 
regard  as  the  decisive  point  in  this  case,  and  which  is  the 
last  point  necessary  to  be  considered  by  the  court,  and  that 
is,  does  the  revenue  act  of  Idaho  territory,  that  was  in  force 
when  these  taxes  were  assessed,  authorize  the  assessor  to 
assess  the  shares  of  national  bank  stock  in  the  hands  of  in- 
dividuals or  bodies  corporate  in  name?  We  think  not. 
We  also  think  that  the  territorial  taxation  of  those  shares, 
under  the  legislation  of  congress,  is  lawful  whenever  the 
legislature  pass  such  laws  as  authorize  the  territory  to  do 
so.     {Van  Allen  v.  The  Assessor,  3  Wall.  673.) 

Congress  organized  the  system  of  national  banks,  and  in 
the  absence  of  express  inhibition,  possessed  the  right  to 
surround  that  system  with  all  the  necessary  safeguards  to 
protect  such  banks  and  their  shareholders  in  future;  and  if 
congress  sees  fit,  as  it  has  done,  to  regulate  the  taxing 
power  of  tlie  states  over  these  institutions,  that  exercise  is 
not  to  be  questioned;  because,  by  the  terms  of  the  federal 
constitution,  "the  laws  of  the  United  States  shall  be  the 
supreme  law  of  the  land,  and  the  judges  in  every  state  shall 
be  bound  thereby,  anything  in  the  constitution  or  laws  of 
any  state  to  the  contrary  notwithstanding."  The  national 
currency  act  of  1864  provides  that  nothing  contained  in 
that  act  shall  be  construed  to  prevent  all  the  shares  in  any 
of  the  said  associations,  held  by  any  person  or  body  cor- 
porate, from  being  included  in  the  valuation  of  the  personal 
property  of  said  person  or  corporation  in  the  assessment  of 
taxes,  imposed  by  or  under  state  authority,  at  the  place 
where  such  bank  is  located,  and  not  elsewhere;  but  not  at 
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a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in 
the  hands  of  individual  citizens  of  such  state.  This  must 
be  regarded  as  the  regulation  of  a  taxing  power  that  existed 
in  the  states,  and  by  the  law  of  congress  in  the  territory  of 
Idaho,  prior  to  the  currency  law  of  June,  18G4.  If  said 
provisions  of  said  forty-first  section  of  the  national  cur- 
rency act  aforesaid  are  mere  regulations  of  the  taxing 
power,  then  the  local  law  must  conform  to  the  law  of  con- 
gress upon  that  subject. 

For  the  purpose  of  ascertaining  the  authority  given  to 
tax  the  shares  in  question,  as  provided  by  congress,  we 
must  first  examine  our  organic  act,  and  the  laws  enacted  by 
our  legislature  under  that  act. 

Section  6  of  the  organic  act  for  Idaho  territory  provides, 
among  other  things,  as  before  stated:  ''That  the  legislative 
power  of  the  territory  shall  extend  to  all  rightful  subjects  of 
legislation  consistent  with  the  constitution  of  the  United 
States,  and  provisions  of  this  act;  but  no  law  shall  be 
passed  interfering  with  the  primary  disposal  of  the  soil;  no 
tax  shall  be  imposed  upon  the  property  of  the  United 
States;  nor  shall  the  lands  or  other  property  of  non-resi- 
dents be  taxed  higher  than  the  lands  and  property  of  resi- 
dents." These  are  the  only  inhibitions  in  the  organic  act 
that  in  any  way  reach  the  legislative  power  upon  the  ques- 
tion of  taxation.  This  is  virtually  leaving  all  other  power 
of  taxation,  not  prohibited  by  the  organic  act,  with  the  ter- 
ritorial legislature. 

From  all  these  various  laws,  from  time  to  time  passed  by 
congress,  we  think  there  is  no  doubt  it  was  the  intention  to 
confer  upon  the  territorial  legislature  the  power  to  tax  the 
shares  in  the  hands  of  individuals  or  bodies  corporate  of 
national  banks;  but  we  think  the  tax  imposed  must  be  upon 
the  shares  in  name,  and  that  it  is  unsafe  to  attempt  to  tax 
them  in  any  other  manner.     Eo  nomine  et  numero. 

As  to  the  last  proviso,  in  the  forty-first  section  of  the 
national  currency  law,  it  is  sufficient  to  say,  there  is  no 
other  bank  in  tlie  territory  excepting  the  first  national  bank 
of  Idaho,  at  Boise  city;  therefore,  no  unfair  discrimination 
is  possible  between  this  bank  and  any  other  bank  in  the 
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territory.  We  are  of  the  opinioD,  that  the  laws  of  GoDgress 
authorize  legislation  in  this  territory  for  the  purpose  of  tax- 
ing the  shares  of  national  banks,  in  the  hands  of  in- 
dividuals and  bodies  corporate. 

We  will  now  examine  the  statutes  of  Idaho  and  see  if  our 
revenue  laws  furnish  sufficient  authority  for  assessing  the 
shares  in  the  hands  of  the  defendant.  The  last  part  of 
section  5  of  the  revenue  law  then  in  force,  chapter  1,  on 
page  20  of  the  fifth  session  laws,  is  the  law  relied  upon 
by  the  counsel  against  the  demurrer  and  in  support  of  the 
tax.  That  part  of  the  section  relied  upon  reads  as  follows, 
viz.:  **A11  capital  loaned,  invested,  or  employed  in  any 
trade,  commerce,  or  business  whatever;  the  capital  stock 
of  all  corporations,  companies,  associations,  firms,  or  in- 
dividuals doing  business  or  having  an  office  in  the  ter- 
ritory; the  money,  property,  and  effects  of  every  kind,  ex- 
cept real  estate,  of  all  banks,  banking  institutions  or  firms, 
bankers,  money-lenders,  and  brokers,"  may  be  assessed. 

Section  1  provides  an  annual  ad  val/yiem  tax  of  eighty 
cents  upon  each  one  hundred  dollars  value  of  taxable  prop- 
erty for  territorial  purposes;  and  the  same  section  4,  said 
revenue  act,  provides,  that  upon  the  same  property  the 
board  of  commissioners  from  each  county  is  also  hereby 
authorized  and  empowered  to  levy  and  collect,  annually,  a 
tax  for  county  expenditures,  not  exceeding  one  hundred 
and  fifty  cents  on  each  one  hundred  dollars;  and  upon  the 
same  property  a  further  special  tax  may  be  levied  to  meet 
purposes  under  the  laws  of  this  territory. 

The  revenue  law  contains  six  hundred  and  eighty-nine 
sections;  but  that  part  of  section  5  above  set  out,  comes 
nearer  authorizing  the  assessment  and  taxation  of  shares  of 
stock  in  the  hands  of  individuals  than  any  other  portion  of 
the  revenue  law.  We  are  unable  to  say,  after  examining 
these  laws,  with  as  much  care  as  possible,  under  all  the  cir- 
cumstances, that  there  is  any  law  in  Idaho  territory  that 
authorizes  the  assessment  or  taxation  of  national  bank 
shares  where  the  bank  is  located  in  the  territory. 

It  will  probably  not  be  denied  that  personal  property  of 
the  nature  of  bank  shares  ordinarily  follows  the  aUus  of  the 
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owner,  that  it  is  usually  situated  where  the  owner  resides. 
We  think  that  under  the  ordinary  rule,  this  description  of 
property,  in  the  absence  of  statutory  provision,  would  be 
deemed  to  be  situated  where  the  owner  resided.  Congress, 
however,  in  the  forty-first  section  of  the  national  currency 
law  of  June,  1864,  did  assign  to  the  shares  in  these  na- 
tional associations  a  sU^ia  for  the  purpose  of  taxation. 
That  sUua  of  the  shares  in  said  national  associations,  by 
the  act  construing  said  section,  approved  February  10, 
1868,  is  fixed  within  the  state  where  the  bank  is  located, 
and  in  the  case  before  us,  within  the  territory  of  Idaho. 
And  by  the  proviso  of  the  amending  act  aforesaid,  it  is 
provided:  "That  the  shares  of  any  national  bank  owned  by 
non-residents  of  any  state  in  the  city  or  town  where  said 
bank  is  located,  and  not  elsewhere."  We  think  the  territo* 
rial  legislation  does  .not  sufficiently  conform  to  the  laws  of 
congress,  and  that  the  defendant's  demurrer  should  be  sus- 
tained. 

We  think  this  point  raised  by  the  demurrer,  and  lastly 
considered  by  the  court,  is  well  taken,  and  for  that  reason 
the  judgment  of  the  district  court  is  affirmed. 


J.  B.  TATLOE,  Respondent,  v.  O.  W.  PETERSON,  Ap- 

PELLANT. 

B.EFEKEE. — ^The  only  order  under  which  a  referee  can  act,  is  the  one  duly 
made  and  entered  of  record  before  he  enters  upon  his  duties;  to  that  he 
must  look  for  his  authority,  and  he  can  not  go  beyond  it. 

Amendments. — An  order  appointing  a  referee  may  not  be  amended  ^against 
objections,  after  such  referee  has  acted,  so  as  to  make  valid  acts  not  au- 
thorized by  the  original  order  appointing  him  and  prescribing  his  duties. 

ExcEFnoNS. — If  a  party  take  no  exception  to  an  order  of  court  confirming 
the  report  of  a  referee,  he  is  not  in  a  condition  to  urge  objections  to  such 
order  in  this  court. 

Idem. — Exceptions  must  be  taken  to  an  order  overruling  a  new  trial,  and 
preserved  in  the  record,  if  a  party  wish  to  avail  himself  of  the  error  in 
the  appellate  court. 

Findings — Statement— Review — Exceptions. — This  court  will  not  look 
into  a  statement  with  a  view  to  determine  therefrom  whether  the  evi- 
dence will  support  the  findings  or  judgment,  unless  the  party  has  placed 
himself  in  a  position  to  object  to  the  order  of  the  court  overruling  a  mo- 
33 
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tion  for  a  new  trial  by  proper  exceptiona,  and  further  than  it  will  where 
no  appeal  has  been  taken  from  such  order. 
Intersst. — In  the  absence  of  an  agreement  to  pay  interest,  and  of  any  ac- 
counting between  the  parties,  interest  does  not  run,  as  a  general  rule. 

Appeal  from  the  district  court  of  the  second  judicial  dis- 
trict, Boise  county. 

PrickeU  &  Hasbrouck,  and  J.  Brumback,  for  the  appellant. 
J.  W.  Huston^  for  the  respondent. 

HoLLiSTER,  J.,  delivered  the  opinion,  Whitson,  J.,  concur- 
ring specially.     Nogole,  C.  J.,  dissented. 

This  was  a  complaint  filed  in  equity  by  the  respondent 
against  the  appellant  in  the  district  court  of  Boise  connty, 
in  which  it  was  alleged  that  he  and  the  appellant  formed  a 
copartnership  on  the  twenty-fifth  day  of  June,  1867,  for  the 
purpose  of  manufacturing  and  selling  lumber  at  Idaho  city, 
under  the  firm  name  of  Taylor  &  Peterson,  and  that  from 
thence  until  the  twenty-second  day  of  March,  1869,  they 
conducted  their  business,  when  the  active  operations  of 
the  partnership  ceased.  By  the  terms  of  the  partnership 
agreement  each  partner  was  to  contribute  equally  to  the 
partnership  stock  and  property,  and  the  two  were  to  share 
in  equal  moieties  the  profits,  and  to  bear  equally  any  losses 
in  their  partnership  business.  The  stock  and  property 
contributed  by  both  partners  consisted  of  certain  real 
estate  and  a  steam  sawmill  with  its  fixtures,  etc.,  together 
with  some  logs  and  lumber  then  on  hand. 

The  complaint  alleges  that  after  a  certain  period  (before 
which  the  firm  had  in  its  employ  a  clerk  who  kept  the  books 
of  account)  the  appellant  undertook  and  agreed  to  keep  the 
books  of  the  firm,  and  to  keep  and  render  full,  fair,  and 
true  accounts  of  its  transactions  and  of  all  moneys  received 
and  paid  out  on  the  firm  account,  and  that  he  did  thereafter 
keep  the  books  of  the  firm,  and  during  the  existence  of  the 
partnership,  and  since,  received  in  charge  and  custody  tbe 
moneys  belonging  to  said  firm.  The  complaint  further 
alleges  that  the  appellant  did  not  keep  correct,  full,  or  true 
accounts  of  the  moneys  and  business  transactions  of  the 
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partnership,  but,  on  the  contrary,  and  with  intent  to  defraud 
the  respondent,  had  kept  imperfect,  false,  and  fraudulent 
accounts  thereof,  and  had  converted  the  partnership  moneys 
and  assets  to  his  own  private  use,  by  means  whereof  the 
respondent  had  been  defrauded  of  his  just  rights.  The 
complaint  calls  for  an  accounting,  and  prays  for  such  other 
and  further  relief  as  may  be  necessary  and  just.  An  answer 
was  put  in  denying  the  material  allegations  of  the  complaint, 
to  which  there  was  a  replication,  on  which  the  issues  were 
formed,  for  trial.  On  the  third  day  of  July,  1872,  it 
being  the  third  judicial  day  of  the  term,  the  court  or- 
dered that  the  case  be  referred  to  Jonas  W.  Brown,  Esq., 
to  take  the  proofs,  and  that  the  hearing  of  the  cause  should 
be  bad  upon  such  day  of  the  term  as  the  court  should  ap- 
point. On  the  twenty-second  day  of  July  the  report  of  Mr. 
Brown  was  received,  containing  the  proofs,  and  also  his  find- 
ings of  fact  and  of  the  law  arising  therefrom.  The  appel- 
lant objected  to  the  receiving  and  considering  the  report  on 
various  grounds,  and  particularly  on  the  ground  that  under 
the  order  referring  the  case  to  the  referee  he  had  no 
authority  to  find  the  facts  nor  his  conclusions  of  law. 

On  the  twenty-seventh  of  July  the  cause  came  on  to  be 
heard  upon  the  objections,  and  the  court,  after  considering 
the  same,  found  that  the  entry  of  the  order  of  reference 
made  on  the  third  day  of  July  was  defective  in  not  stating 
that  the  referee  was  appointed  to  report  the  conclusions  of 
law  as  well  as  the  facts  in  the  cause,  and  ordered  that  said 
entry  be  amended  nunc  pro  tunc,  so  as  to  show  that  he  was 
appointed  to  report  the  conclusions  of  law  as  well  as  of 
facts  found  in  said  cause,  and  that  the  objections  taken 
thereto  be  overruled.  To  this  order  the  appellant  took  his 
exceptions  in  due  foim. 

On  the  same  day  the  cause  came  on  to  be  heard  upon  the 
exceptions  taken  by  the  appellant  to  the  report,  and  after 
argument,  the  court  took  the  same  under  advisement  until 
the  third  day  of  August,  the  same  being  the  eleventh  day  of 
the  term,  on  which  day  the  court  overruled  the  exceptions 
and  ordered  that  a  decree  should  be  entered  for  the  recovery 
by  the  respondent  of  the  appellant  of  the  sum  of  five  thou- 
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sand  nine  hundred  and  nineteen  dollars  and  ninetj-five 
cents,  and  costs  of  suit  taxed  at  four  hundred  and  three 
dollars  and  ninetj-five  cents. 

Thereupon  the  appellant  entered  his  motion  for  a  new 
trial  upon  the  following  grounds,  viz. : 

1.  Error  in  law  occurring  at  the  trial  and  excepted  to  by 
him,  as  follows:  Error  in  law  in  oyerruling  the  objections 
to  the  report  of  the  referee.  Error  in  law  in  oveixuling  the 
exceptions  to  said  report. 

2.  For  errors  in  law  apparent  upon  the  face  of  the  pa- 
pers, record,  and  proceedings  in  the  suit. 

3.  Insufficiency  of  the  evidence  to  justify  the  findings  of 
the  referee  or  the  judgment. 

It  is  undoubtedly  the  law  that  the  only  order  under  which 
a  referee  can  act  is  the  one  duly  made  and  entered  of  record 
before  he  enters  upon  his  duties.  To  this  he  must  look  for 
his  authority,  and  he  can  not  go  beyond  it  and  take  upon 
himself  any  duty  with  which  it  has  not  charged  him.  Should 
he  do  so,  his  acts  are  of  no  more  binding  force  in  law  than 
are  those  of  a  private  individual,  and  all  parties  who  are 
sought  to  be  bound  by  them  may  regard  them  as  of  no  va- 
lidity. Nor  can  such  acts  be  made  valid  by  any  subsequent 
order  of  a  court  made  against  the  objections  of  a  party  after 
the  referee  has  completed  his  work.  In  this  case,  the  re- 
port was  in  and  the  facts  and  conclusions  of  law  were  found 
by  the  referee  before  the  original  order  under  which  he 
acted  was  amended.  In  amending  the  order,  therefore, 
under  such  circumstances,  we  think  the  court  erred,  but  we 
do  not  deem  it  such  an  error  as  to  require  us  to  send  the 
case  back  for  correction  in  the  court  below. 

On  an  inspection  of  the  decree  it  will  be  seen  that  the 
judgment  of  the  court  was  founded  upon  the  proof  re- 
ported; and  though  it  is  apparent  the  court  took  into  con- 
sideration the  findings  of  the  referee,  yet  it  does  not  seem 
clear  that  they  were  considered  in  any  other  light  than 
merely  as  advisory.   ' 

We  are  not  disposed  to  consider  the  objections  to  the  re- 
port as  well  founded.  It  is  not  pretended  that  it  was  erro- 
neous in  every  respect.     Certainly  the  erroneous  findings 
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did  not  render  it  so,  nor  did  any  error  in  receiving  and  re- 
porting improper  testimony  render  the  unobjectionable  por- 
tions bad.  The  objections  went  to  the  entire  report,  and 
some  portions  being  good,  the  court  could  not,  without 
doing  injustice,  throw  them  out  simply  because  other  por- 
tions were  objectionable. 

As  the  appellant  took  no  exceptions  to  the  action  of  the 
court  in  overruling  his  exceptions  to  the  report  of  the  ref- 
eree, he  is  not  in  a  condition  to  urge  his  objections  thereto 
in  this  court.  His  failure  to  do  so  must  be  considered  as  a 
waiver  of  his  objections  and  an  acquiescence  in  the  ruling  of 
the  court.  The  appellant  is  in  the  same  condition  as  to  the 
order  of  the  court  in  overraling  his  motion  for  a  new  trial. 
Exceptions  must  be  taken  to  an  order  overruling  a  motion 
for  a  new  trial  and  preserved  in  the  record,  if  a  party  wish 
to  avail  himself  of  the  error  in  the  appellate  court.  (Scott 
V.  Coolc,  1  Or.  24;  Boyk  v.  Levings,  28  111.  314.) 

In  this  case,  the  appellant  failed  to  do  so,  and  his  failure 
precludes  him  from  urging  his  objections  here.  Nor  can  he 
for  the  same  reason  object  to  the  decree  of  the  court  on  the 
ground  of  the  insufficiency  of  the  findings  of  the  referee,  or 
of  the  evidence,  to  justify  the  judgment.  This  court  will 
not  look  into  a  statement  with  a  view  to  determine  there- 
from whether  such  evidence  will  support  the  findings  or  the 
judgment  unless  a  party  has  placed  himself  in  a  position  to 
object  to  the  order  of  the  court,  overruling  a  motion  for  a 
new  trial,  by  proper  exceptions,  any  farther  than  it  will 
where  no  appeal  has  been  taken  from  such  order.  In  the 
absence  of  any  exceptions  thereto,  we  must  treat  the  ques- 
tion as  though  no  appeal  had  been  taken  from  such  order, 
and  in  such  a  case,  the  statement  serves  no  purpose  but  to 
point  out  such  errors  as  may  have  intervened  during  the 
progress  of  the  trial. 

As  no  specific  objection  was  made  to  the  decree  on  the 
ground  that  it  could  not  be  supported  by  the  pleadings,  we 
are  left  to  determine  the  question,  unaided  by  the  views  of 
counsel.  As  nothing  but  the  general  statement,  that  a  new 
trial  should  be  awarded  because  of  the  errors  of  law  appa- 
rent upon  the  face  of  the  papers,  record,  and  proceedings 
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in  the  suit,  has  been  made  on  tbis  point,  and  tbis  only  in 
connection  witb  tbe  ruling  of  tbe  court  on  tbe  motion  for  a 
new  trial,  we  might  dispose  of  it  in  the  same  manner  as  we 
have  the  latter.  Tbe  proper  practice  is  for  the  party  urging 
such  objection  to  ftiove  in  arrest  of  judgment  after  tbe  mo- 
tion for  a  new  trial  has  been  disposed  of.  Such  a  motion 
is  the  only  legitimate  one  that  can  be  made,  where  a  party 
has  not  made  a  case  in  his  pleadings  that  will  support  a 
judgment  in  his  favor.  In  this  way  the  attention  of  the 
court  is  called  to  the  defective  pleadings^  and  opportunity 
given  to  determine  their  sufficiency. 

We  think  the  appellant  should  have  entered  such  motion, 
and  had  the  ruling  of  the  court  upon  it,  so  that  such  ruling 
could  be  brought  here  for  review.  However  this  may  be, 
we  hold  that  in  this  case,  the  respondent  laid  a  sufficient 
foundation  in  his  complaint  for  the  judgment  that  was  ren- 
dered in  his  favor,  for  be  asked  for  an  accouutiug  and  for 
general  relief. 

It  was  shown  by  the  proofs  that  the  appellant  had  drawn 
out  a  large  amount  of  the  profits  of  the  partnership  business 
in  excess  of  his  share — for  his  private  use,  that  the  firm 
owed  little  less  than  one  hundred  dollars — that  the  active 
operations  of  the  firm  had  ceased,  and  that  for  all  practical 
purposes  with  the  e:!tception  of  the  above  outstanding  debts 
and  some  uncollectible  accounts  due  the  firm,  the  partner- 
ship was  dissolved,  and  that  there  should  be  a  final  winding 
up  of  its  affairs,  and  an  adjustment  of  the  unsettled  matters 
between  the  parties.  In  such  a  condition  of  things  it  does 
not  seem  equitable  that  one  of  the  partners  should  be  per- 
mitted to  have  the  control  of  the  assets  for  the  purpose  of 
winding  up  the  business,  when  its  effect  would  be  injurious 
to  the  interests  of  the  other,  and  without  benefit  to  the 
partnership  interests.  This  showing  of  facts  came  properly 
in  to  the  support  of  the  prayer  for  an  accounting  and  for 
general  relief,  and  justified  the  court  in  its  final  action.  We 
think  the  form  of  the  complaint,  and  its  sufficiency^  well 
enough  for  the  purpose. 

In  the  case  of  Miller  v.  Lord,  11  Pick.  10,  it  was  held  by 
the  supreme  court  of  Massachusetts,  on  a  bill  filed  by  one 
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partner  against  another,  to  compel  him  to  account,  that  it  is 
sufficient  to  pray  in  substance  that  he  may  be  held  to 
account — that  such  a  prayer  includes  something  more  than 
barely  to  state  an  account;  and  that  a  party  bound  to  ac- 
count is  bound  thereby  to  pay  any  balc^ce  that  may  be 
found  due.  This  we  /consider  sound  doctrine  and  applicable 
to  the  case  at  bar. 

In  making  up  the  decree,  the  court  allowed  the  respondent 
interest  on  the  sum  found  due  from  October  21,  1870,  to 
the  date  of  the  report,  amounting  to  eight  hundred  and 
iBighty-one  dollars  and  seventy-nine  cents.  This  we  think 
was  erroneous.  There  was  no  agreement  between  the 
partners  that  interest  should  be  charged  upon  such  share  pf 
the  profits  as  each  should  draw  out  for  his  private  use.  In 
the  absence  of  such  an  agreement,  and  of  any  accounting 
between  the  partners,  interest  does  not  run  as  a  general 
rule.  This  error  can  be  corrected  here,  however,  by  such 
a  modification  of  the  judgment  as  will  exclude  such  interest, 
and  this  being  so,  the  cause  will  not  be  remanded. 

It  is  therefore  adjudged  that  the  judgment  of  the  court 
below  be  reversed,  and  that  respondent  have  judgment  here 
for  the  sum  of  five  thousand  and  thirty-eight  dollars  and 
sixteen  cents,  together  with  interest  thereon  at  ten  per  cent, 
from  the  date  of  the  entry  of  the  judgment  below.  It  is 
further  adjudged  that  the  order  of  the  court  below  overruling 
the  motion  for  a  new  trial,  be  affirmed,  and  that  the  respond- 
ent pay  the  costs  of  the  proceedings  in  this  court. 

Whttson,  J.  While  I  concur  in  most  of  the  views  ex- 
pressed by  Justice  HoUister  in  the  foregoing  opinion,  I  feel 
it  my  duty  to  dissent  from  the  opinion  on  some  of  the  ques- 
tions involved. 

The  order  entered  by  the  court  below,  nunc  pro  tunc, 
was,  in  my  opinion,  just  such  an  order  as  was  warranted  by 
the  facts  in  the  case.  It  is  a  well-established  principle, 
that  a  court  has  complete  control  of  its  records  in  a  cause 
until  a  final  determination  thereof,  and  that  the  court  has 
full  and  complete  power  to  make  the  record  conform  to  the 
facts  during  the  progress  of  the  trial  or  proceedings.    The 
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record  is  no  part  of  the  action  of  the  court,  but  only  the 
evidence  of  such  action,  and  when  parties  to  a  suit  under- 
stand what  the  action  of  the  court  is,  and  are  controlled  by 
it,  it  is  then  too  late  to  object  that  the  record  fails  to  show 
that  a  certain  fact  existed,  when  they  do  not  deny  its  exist- 
ence, but,  on  the  other  hand,  acted  in  accordance  with  the 
direction  of  the  court,  before  discovering  that  the  evidence 
of  such  direction  was  wanting. 

In  this  case  it  is  not  contended  that  the  record  of  the 
order  nunc  pro  tune  falsifies  the  facts,  but  that,  as  the  rec- 
ord did  not  show  the  authority  of  the  referee  to  find  the 
facts  and  conclusions  of  law,  but  simply  to  take  the  proofs, 
he  had  no  right  to  go  farther  than  the  record  warranted. 
The  record  shows  that  the  defendant  recognized  the  right 
of  the  referee  to  make  findings  of  fact  and  conclusions 
of  law  from  the  proofs;  for,  by  his  attorneys,  he  appeared 
before  the  referee  and  argued  the  case  without  ever  raising 
any  objection  to  the  authority  of  the  referee  to  find  the 
facts  and  law  from  the  proofs,  and  it  was  only  when  the 
referee  had  reported  against  him  that  be  objected.  If, 
however,  the  referee  transcended  his  authority  by  going 
too  far,  did  not  the  defendant,  by  appearing  before  the 
referee  and  arguing  the  case,  thereby  consent  to  the  referee 
deducing  the  facts  and  law  from  the  proofs  ?  It  is  not  a 
jurisdictional  question  for  the  court,  aside  from  doing  what 
it  in  fact  did  do,  had  an  undoubted  right  to  do. 

The  defendant  did  not,  and  did  not  in  the  court  below, 
claim  that  he  was  taken  by  surprise,  or  that  the  referee,  in 
point  of  fact,  was  not,  by  ordrir  of  the  court,  authorized  to 
do  just  what  he  did.  After  the  defendant  had  proceeded  in 
the  case,  as  though  the  record  showed  the  authority  of  the 
referee  to  do  all  he  did  do,  did  not  the  defendant  by  that 
action  cure  the  record,  even  without  any  order  of  court 
nunc  pro  tunc?  I  think  he  did,  and  that  such  assent  was  as 
binding  on  him  as  if  he  had  agreed,  in  writing,  to  the 
reference  under  section  182  of  the  civil  practice  act.  Did 
not  the  defendant,  by  his  objection  to  the  report,  attempt, 
not  only  to  vitiate  what  he  himself  had  consented  to  and 
helped  to  bring  about,  but  also  to  annul  an  order  of  court, 
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^bich  in  fact,  and  which  he  did  not  deny,  had  been  made, 
but  which  by  a  mere  inadverfceDce  had  not  been  entered  bj 
the  clerk.  It  seems  to  me  that  the  defendant  was  doubly 
bound  by  the  report,  so  far  as  the  authority  of  the  referee 
went,  to  do  that  which  was  objected  to. 

Another  point  upon  which  I  feel  impelled  to'  differ  from 
the  opinion,  is  the  question  of  interest.  The  defendant  in 
this  case  was  the  book-keeper  of  the  firm  as  well  as  a  part- 
ner of  the  plaintiff,  and  as  such  was  intrusted  with  the  re- 
ceiTing  and  disbursing  of  all  the  moneys  of  the  firm.  The 
account  between  plaintiiST  and  defendant  was  not  an  open, 
mutual,  and  current  account,  where  each  was  presumed  to 
keep  his  own  account,  and  one  in  which  it  was  necessary 
for  the  parties  to  come  together  and  have  a  full  and  com- 
plete settlement,  in  order  to  determine  the  balance  between 
them.  The  amount  due  the  plaintiff  depended  entirely  upon 
the  books  kept  by  the  defendant,  and  he  knew,  or  must  be 
presumed  to  have  known,  when  the  active  operations  of 
the  firm  ceased,  what  amount  was  due  his  partner;  and  it 
being  his  duty  to  pay  over  such  an  amount  as  was  due,  he 
ought,  I  think,  to  be  made  topay  interest  thereon. 

It  appears  that  there  was  a  large  amount  due  the  re- 
spondent, at  the  time  when  the  active  operations  of  the 
firm  ceased,  and  this  too,  from  the  books  kept  by  the  ap- 
pellant, which  must  be  regarded  as  his  own  admission  of 
that  fact.  What  settlement  then  was  necessary?  The  de- 
fendant admitted  in  writing  that  there  was  a  large  amount 
due  the  plaintiff,  and  although  he  denied  in  the  suit  that 
any  amount  was  due,  the  court  found  that  his  own  books 
admitted  it,  and  gave  a  decree  accordingly. 

This  case  is  not  similar  to  one  in  which  there  are  trans- 
actions  between  two  persons  not  united  in  business,  and 
each  of  whom  is  presumed  to  keep  an  account  of  the  trans- 
actions, and  in  which  it  would  be  necessary  to  compare 
books  and  accounts  with  one  another,  but  a  case  in  which 
it  is  conceded  that  one  individual  member  of  the  firm  was 
intrusted  with  keeping  all  the  accounts  and  money,  and  who 
could  know  at  any  time  the  state  of  the  business  and  the 
amount  due  each  partner. 
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The  money  received  by  the  defendant  was  not  a  loan  from 
the  plaintiff,  as  in  ordinary  transactions  between  individaals, 
but  simply  money  received  by  him  in  a  fiduciary  capacity, 
and  a  failure  on  his  part  to  pay  the  plaintiff  his  share  was 
a  conversion  of  the  plaintiff's  money  to  his,  the  defendant's, 
own  use.  I  have  yet  to  find  a  single  case  in  which  the 
wrongful  conversion  of  money  or  property  has  not  sub- 
jected the  wrong-doer  to  pay  for  tis  wrongful  act.  The 
case  of  Beid  v.  Benssdaer  Glass  Factory,  3  Cow.  436,  bears 
upon  this  case. 

There  is  still  another  point  upon  which  I  can  not  agree 
with  my  learned  associate,  and  that  is,  as  to  the  reversal  of 
the  judgment  below.  I  do  not  think  that  because  the  court 
below  gave  too  large  an  amount,  the  judgment  should  be  re- 
versed. 

Section  293  of  the  civil  practice  act  provides  that  ^'upon 
an  appeal  from  a  final  judgment  or  order,  the  appellate 
court  may  reverse,  affirm,  or  modify  the  judgment  or  order 
appealed  from."  If  the  judgment  of  the  court  below  was 
too  large  to  the  amount  of  the  interest  which  the  court  al- 
lowed, then  it  is  certainly  a  proper  case  for  modification, 
and  the  judgment  should  not  be  reversed,  but  modified. 
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JAMES  PICKETT,  Plaintiff  in  Ereoe,  v.  THE  UNITED 

STATES,  Defendant  in  Ebbor. 

TsRBiTORiAL  GouBTS. — The  district  courts  of  the  territory  are  not  United 
States  courts,  but  territorial  courts  with  the  jurisdiction  of  the  circuit 
and  district  courts  of  the  United  States,  conferred  upon  them  by  law. 

JmusDicnoK — SuBJEcrr-MAiTER. — It  must  be  determined  from  the  subject- 
matter  of  the  action,  and  not  from  the  title  of  the  court,  whether  the 
action  is  one  arising  under  the  laws  of  the  United  States  or  of  the  terri- 
tory. 

PREJUDICB — CBiinNAL  Law. — No  matter  of  form,  not  tending  to  the  preju- 
dice of  the  defendant  in  a  criminal  case,  will  be  regarded. 

Indian  Tribes — Trade  and  Intbrcoxtrsb. — It  was  by  virtue  of  the  act  of 
congress  of  June  5,  1850,  and  not  the  act  of  June  30,  1834,  that  the  law 
regulating  trade  and  intercourse  with  the  Indian  tribes  east  of  the  Rocky 
mountains,  or  such  provisions  of  the  same  as  were  applicable,  were  ex- 
tended over  the  Indian  tribes  of  Oregon. 

Indians. — ^The  act  of  congress  organizing  the  territory  of  Oregon,  reserved 
to  the  government  of  the  United  States  the  right  to  make  any  regula- 
tions respecting  the  person  and  property  of  the  Indians,  which  it  would 
have  been  competent  for  the  government  to  make  had  the  act  never  been 
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Idem. — This  territory  having  been  originally  a  portion  of  Oregon,  and  con- 
gresSy  in  organizing  it,  having  reserved  the  right  to  make  such  regula- 
tions respecting  the  persons  and  property  of  the  Indians,  as  in  the  organ- 
ization of  Oregon  territory,  the  act  of  1850,  and  the  provisions  of  the  act 
of  1834,  so  far  as  applicable,  remain  in  force  in  this  territory. 

Indians — Indian  Tribes. — The  provisions  of  the  twenty-lifth  section  of  the 
act  of  congress  of  1834,  regulating  trade  and  intercourse  with  the 
Indians,  is  as  applicable  to  the  Indian  tribes  in  this  territory  as  any  por- 
tion of  the  act;  hence,  the  territory  of  Idaho  is  Indian  country,  but  only 
so  far  as  the  rights  of  the  persons  and  property  of  the  Indian  tribes  are 
concerned,  and  therefore,  to  that  extent,  within  the  sole  and  exclusive 
jurisdiction  of  the  United  States. 

Erbob  to  the  district  coart  of  the  first  judicial  district. 

Alanson  Smith,  for  the  plaintiff  in  error. 

J.  TV.  Huston,  United  States  disti^ict  altomey,  for  the  re- 
spondent. 

Whitson,  J.,  delivered  the  opinion.  Noqole,  0.  J.,  and 
HoLLiSTER,  J.,  concurred. 

James  Pickett  was  indicted,  tried,  and  convicted  at  the 
May  term,  1873,  of  the  district  court  of  the  fii-st  judicial 
district  of  the  territory,  held  in  Nez  Perce  county,  for  the 
murder  of  an  ludian  woman  of  the  Nez  Perce  tribe,  com- 
mitted in  Shoshone  county,  and  upon  such  conviction  was 
sentenced  to  suffer  the  extreme  penalty  of  the  law.  De- 
fendant now  brings  his  writ  of  error  to  this  court,  and 
alleges  as  error  committed  by  the  court  below:  1.  That 
there  is  no  such  court  as  ''  the  district  court  of  the  United 
States  of  America  for  the  first  judicial  district  of  Idaho 
territory."  2.  That  the  defendant  was  amenable  to  the  laws 
of  the  territory,  and  not  to  the  laws  of  the  United  States. 

None  of  these  questions  were  raised  in  the  court  below 
and  no  exception  of  any  kind  taken  to  any  action  of  the 
court  in  the  trial  of  the  case.  By  the  ninth  section  of  the 
organic  act  of  the  territory  (12  U.  S.  Stat,  at  Large,  page 
808),  it  is  provided  that  the  territory  shall  be  divided  into 
three  judicial  districts  and  that  a  district  court  shall  be  held 
in  each  of  said  districts;  and  throughout  the  whole  of  that 
section,  and  in  fact  the  whole  of  the  acts  of  congress  on  the 
subject,  these  courts  are  designated  as  district  courts  of  the 
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territory,  so  that  we  feel  warranted  in  designating  them  as 
the  **  district  courts  of  the  territory."  We  think  that  in  all 
cases  where,  these  courts  are  exercising  their  jurisdiction  as 
circuit  or  district  courts  of  the  United  States,  it  is  sufficient 
to  lay  the  yenue  substantially  thus:  '*  In  the  district  court 
of  the  judicial  district  of  Idaho  territory."  And  when  ex- 
ercising jurisdiction  in  cases  arising  under  the  laws  of  the 
territory,  it  is  proper  to  lay  the  venue  thus:  "In  the  district 
court  of  Idaho  territory,  in  and  for county." 

In  the  case  at  bar  the  United  States  district  attorney 
laid  the  yenue  in  the  indictment,  substantially  as  desig- 
nated by  the  first  form,  except  that  he  inserted  "the  United 
States  of  America,"  making  it  read :  "  In  the  district  court  of 
the  United  States  of  America,  for  the  first  judicial  district 
of  Idaho  territory,"  which  insertion  was  entirely  unneces- 
sary, and  can  be  treated  as  nothing  more  serious  than  mere 
surplusage,  and  could  indicate  nothing  further  than  that  the 
district  court  was  sitting  upon  the  business  of  the  United 
States,  which  is  more  properly  deduced  from  the  subject- 
matter  of  an  action,  than  from  any  title  or  mere  name  given 
to  the  court. 

The  only  difference  in  the  title  of  the  court  when  acting 
in  cases  arising  under  the  laws  of  the  United  States  and 
those  of  the  territory  is,  that  in  the  former  it  is  not  essential 
to  state  the  county,  as  the  court  sits  in  but  one  place  in 
each  judicial  district;  while  in  the  latter,  the  court  must  sit 
in  the  proper  county.  (See  Acts  of  Congress,  11  U.  S. 
Stat,  at  Large,  p.  49,  sec.  5;  12  Id.,  p.  811,  sec.  9;  11  Id.,  p. 
366;  also  2  Sess.  Laws  of  I.  T.,  p.  83,  title  2,  and  amend- 
ments thereto.  Also  Act  of  Congress,  14  U.  S.  Stat,  at 
Large,  p.  427,  sec.  1.) 

The  district  courts  of  the  territory  are  not  United  States 
courts,  but  territorial  courts,  having  the  jurisdiction  of  the 
circuit  and  district  courts  of  the  United  States  conferred 
upon  them.  This,  however,  is  not  a  jurisdictional  question, 
there  being  nothing  wanting  to  determine  what  court  was 
taking  jurisdiction  of  the  offense  charged  against  the  de- 
fendant. The  objection  we  have  been  considering  does  not 
proceed  upon  the  ground  that  a  definite  and  given  court  had 
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no  jnrisdiction,  but  npon  the  converse  proposition  that  an 
indefinite  and  uncertain  court  has  taken  jurisdiction  of  a 
definite  and  certain  offense.  The  title  of  the  court  was  only 
a  matter  of  form,  which  could  in  no  way  have  prejudiced 
the  defendant  in  his  rights,  and  his  objection  raised  here  for 
the  first  time  comes  too  late.  (17  U.  S.  Stat,  at  Large,  p.  198, 
sec.  8.) 

The  consideration  of  the  second  objection  inyolves  a 
question  of  great  importance,  not  only  as  an  abstract  propo- 
sition, but  also  as  upon  its  solution  depends  the  life  of  the 
defendant,  than  which  no  more  serious  question  can  arise 
in  any  court  for  decision. 

We  find  the  question  entirely  new,  and  therefore  are  not 
aided  by  the  decision  of  any  of  the  learned  courts  which 
usually  furnish  precedents  for  the  determination  of  most  of 
the  questions  presented  for  our  determination,  except  so  far 
as  we  have  been  able  to  glean  some  light  by  analogy. 

By  the  first  section  of  the  act  of  congress  of  June  30, 
1834  (4  U.  S.  Stat.  729),  it  is  provided,  that  all  that  part  of 
the  United  States  west  of  the  Mississippi,  and  not  within 
the  states  of  Missouri  and  Louisiana  or  the  territory  of 
Arkansas,  for  the  purposes  of  this  act  shall  be  taken  and 
deemed  to  be  Indian  country.  The  supreme  court  of  the 
United  States  in  giving  an  interpretation  to  this  section 
says:  ''  The  Indian  territory  is  admitted  to  compose  a  part 
of  the  United  States."  (Cherokee  Nation  v.  Georgia,  5  Pet. 
171.)  "  The  treaties  and  laws  of  the  United  States  contem- 
plate the  Indian  territory  as  completely  separated  from  that 
of  the  states;  and  provide  that  all  intercourse  with  them 
shall  be  carried  on  exclusively  by  the  government  of  the 
union.  (Worchesier  y.  Georgia,  6  Id.  547.)  "They  are  not 
foreign  but  domestic  dependent  nations.  They  occupy  a 
territory  to  which  we  assert  a  title  independent  of  their 
will,  which  must  take  effect  in  point  of  possession,  when 
their  right  of  possession  ceases."  {Chei'okeeNaiiony.  Geotyia^ 
6  Id.  171.)  By  the  twenty-fourth  section  of  the  same  act  it  is 
provided  that,  "for  the  sole  purpose  of  carrying  this  act 
into  effect,  all  that  part  of  the  Indian  country  west  of  the 
Mississippi  river,  that  is  bounded  north  by  the  north  line 
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of  the  lands  assigned  to  the  Osage  tribe  of  Indians  pro- 
duced east  to  the  state  of  Missouri,  west  by  the  Mexican 
possessions,  south  by  Bed  river,  and  east  by  the  west 
line  of  the  territory  of  Arkansas  and  the  state  of  Missouri, 
shall  be,  and  hereby  is,  annexed  to  the  territory  of  Arkan- 
sas; and  that  for  the  purpose  aforesaid,  the  residue  of  the 
Indian  country  west  of  the  said  Mississippi  river  shall  be, 
and  hereby  is,  annexed  to  the  judicial  district  of  Missouri.'* 

By  the  twenty-fifth  section  of  the  same  act  it  is  provided, 
that  so  much  of  the  laws  of  the  United  States  as  provides 
for  the  punishment  of  crimes  committed  within  any  place 
within  the  sole  and  exclusive  jurisdiction  of  the  United  States 
shall  be  in  force  in  the  Indian  country;  provided,  the  same 
shall  not  extend  to  crimes  committed  by  one  Indian  against 
the  person  or  property  of  another  Indian.  At  the  time  of 
the  passage  of  the  act  of  1834,  none  of  the  country  which 
was  subsequently  organized  into  the  territory  of  Oregon 
was  embraced  by  the  provisions  of  this  act  within  the  In- 
dian country,  it  being  at  that  time  jointly  occupied  by  the 
United  States  and  Great  Britian.  By  the  act  of  congress 
organizing  the  territory  of  Oregon  (9  U.  S.  Stat,  at  Large, 
p.  323),  it  is  provided  among  other  things:  "That  nothing 
in  this  act  contained  shall  be  construed  to  impair  the  rights 
of  person  or  property  now  pertaining  to  the  Indians  in  said 
territory,  so  long  as  such  rights  shall  remain  unextin- 
guished by  treaty  between  the  United  States  and  such  In- 
dians, or  to  effect  the  authority  of  the  government  of  the 
United  States  to  make  any  regulation  respecting  such  In- 
dians, their  lands,  or  other  rights  by  treaty,  law,  or  other- 
wise, which  it  would  have  been  competent  to  the  govern- 
ment to  make  if  this  act  had  never  been  passed." 

It  might  be  pertinent  just  here  to  inquire,  what  were  the 
rights  of  the  Indians  as  to  their  persons  and  property  when 
this  act  was  passed,  and  what  power  would  the  general  gov- 
ernment have  possessed  relative  thereto,  had  this  act  never 
been  passed?  The  answer  seems  almost  unnecessary. 
There  can  be  no  doubt  that  the  power  of  congress  in  the 
premises  remained  untrammeled.    Congress  did  legislate 
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upon  the  subject  subsequently,  and  by  the  act  of  Juue  5, 
1850,  9  U.  S.  Stat,  at  Large  437,  sec.  5,  made  the  following 
provision:  ''That  the  law  regulating  trade  and  intercourse 
with  the  Indian  tribes  east  of  the  Bocky  Mountains,  or  such 
provisions  of  the  same  as  may  be  applicable,  be  extended 
over  the  Indian  tribes  in  the  territory  of  Oregon."  The  ter- 
ritory of  Washington  was  subsequently  organized  out  of  a 
portion  of  Oregon,  and  the  exact  provision  inserted  in  her 
organic  act  as  that  of  Oregon  respecting  the  authority  of 
the  United  States  relative  to  the  Indians. 

In  1855  a  treaty  was  made  with  the  Nez  Perce  tribe  of 
Indians  residing  within  the  then  territories  of  Oregon  and 
Washington,  and  ratified  in  1859,  by  the  provisions  of  which 
they  were  to  be  restricted  in  their  rights  to  a  reservation 
within  the  limits  of  Washington  territory,  with  the  follow- 
ing exception:  ''The  exclusive  right  of  taking  fish  in  all 
the  streams  when  running  through  or  bordering  said  reser- 
vation, is  further  secured  to  said  Indians,  as  also  the  right 
of  taking  fish  at  all  usual  and  accustomed  places  in  com- 
mon with  the  citizens  of  the  territory,  and  of  erecting  tem- 
porary buildings  for  curing,  together  with  the  privilege  of 
hunting,  gathering  roots  and  berries,  and  pasturing  their 
horses  and  cattle,  upon  any  unclaimed  lands."  The  tribe 
also  acknowledged  their  dependence  upon  the  government 
of  the  United  States,  and  promise  to  be  friendly,  etc. 

In  1863  a  supplemental  treaty  was  made  with  the  Nez 
Perce  tribe  of  Indians,  by  article  8  of  which  it  is  provided 
as  follows:  "It  is  also  understood  that  the  aforesaid  tribe 
do  hereby  renew  their  acknowledgments  of  dependence 
upon  the  government  of  the  United  States,  their  promises 
of  friendship  and  other  pledges,  as  set  forth  in  the  eighth 
article  of  the  treaty  of  June  11,  1855,  and  further,  that  all 
the  provisions  of  said  treaty  which  are  not  abrogated  or 
specifically  changed  by  any  article  herein  contained,  shall 
remain  the  same,  to  all  intents  and  purposes,  as  formerly, 
the  same  obligations  resting  upon  the  United  States,  the 
same  privileges  continuing  to  the  Indians  outside  of  the 
reservation,  and  the  same  rights  secured  to  citizens  of  the 
United  States  as  to  right  of  way  upon  the  streams,  and 
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over  the  roads,  which  may  ran  through  said  reservation  as 
therein  set  forth." 

The  organic  act  of  Idaho  territory  was  passed  by  con- 
gress in  1863,  embracing  within  its  limits  that  portion  of 
Washington  territory  upon  which  was  located  the  Nez 
Perce  reservation,  and  that  portion  of  the  act  respecting 
the  rights  of  the  Indians  is  much  broader  and  stronger  in 
favor  of  the  authority  of  the  general  government  in  the 
premises  than  were  the  organic  acts  of  Oregon  and  Wash- 
ington territories.  The  act  provides  'Hhat  nothing  in  this 
act  contained  shall  be  construed  to  impair  the  rights  of 
person  or  property  now  pertaining  to  the  Indians  in  said 
territory,  so  long  as  such  rights  shall  remain  unextin- 
guished by  treaty  between  the  United  States  and  such  In- 
.  dians,  or  to  include  any  territory  which,  by  treaty  with  any 
Indian  tribes,  is  not  without  the  consent  of  said  tribe,  to 
be  included  within  the  territorial  limits  or  jurisdiction  of 
any  state  or  territory;  but  all  such  territory  shall  be  ex- 
cepted out  of  the  boundaries,  and  constitute  no  part  of  the 
territory  of  Idaho,  until  said  tribe  shall  signify  their  assent 
to  the  president  of  the  United  States,  to  be  included  with- 
in said  territory,  or  to  affect  the  authority  of  the  govern- 
ment of  the  United  States  to  make  any  regulations  respect- 
ing such  Indians,  their  lands,  property,  or  other  rights,  by 
treaty,  law,  or  otherwise  which  it  would  have  been  com- 
petent for  the  government  to  make  if  this  act  had  never 
passed.'* 

After  a  thus  lengthy  quotation  from  the  acts  of  congress 
upon  the  subject  of  the  rights  of  the  Indians  within  the 
territory,  we  come  now  to  consider  wherein  the  United 
States  have  at  any  time  surrendered  their  authority  over 
the  persons  and  property  of  the  Indian  tribes  located  with- 
in this  territory.  The  intercourse  act,  as  will  be  seen,  was 
extended  over  the  Indian  tribes  of  Oregon  so  far  as  ap- 
plicable. 

And  here  arises  the  question  as  to  what  provisions  of  the 
intercourse  act  were  applicable  to  the  existing  state  of  af- 
fairs in  Oregon  at  the  time  its  provisions  were  extended 
over  that  territory.    It  can  not  be  questioned  but  that  it 
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was  as  necessary  to  extend  the  provisions  of  the  twenty- 
fifth  section  of  the  act  of  1834  over  the  Indian  tribes  of  the 
territory  as  any  portion  of  the  act,  and  if  so,  that  country, 
so  far  as  the  rights  of  the  Indian  tribes  were  concerned, 
were  applicable;  and  the  country,  Sis  affecting  their  rights  of 
person  and  property,  was  Indian  country.  And  why  not  ? 
The  whole  country  was  inhabited  by  wild  and  barbarous 
savages,  and  was  in  point  of  fact,  if  not  in  point  of  law, 
Indian  country;  and  could  there  be  anything  inapplicable 
in  extending  its  provisions  over  Oregon,  so  far  as  Indian 
tribes  might  be  affected  in  their  rights  of  person  or  prop- 
erty? The  very  condition  of  the  country  suggests  the 
reasonableness  of  the  intention  of  congress  to  that  end. 

But  it  could  not  be  applicable  to  the  whites,  in  their  in- 
tercourse with  one  another;  for  while  it  has  been  the  policy 
of  the  government,  almost  from  its  very  inception,  to  control  as 
well  as  protect  the  Indian  tribes,  it  has  also  been  its  policy  to 
open  up  this  vast  extent  of  country  to  settlement  by  the 
whites.  Therefore  we  are  led  to  the  conclusion,  inevitably, 
we  think,  that,  so  far  as  affecting  the  rights  of  person  and 
property  of  Indians,  it  is  Indian  country,  and  to  that  extent 
within  the  sole  and  exclusive  jurisdiction  of  the  United 
States;  and  if  so,  all  the  laws  of  the  United  States  provid- 
ing for  the  punishment  of  crimes  within  such  sole  and  ex- 
clusive jurisdiction  are  clearly  applicable. 

The  policy  of  the  general  government,  in  dealing  with  the 
Indians,  has  not  been  moderated  in  favor  of  Indian  su- 
premacy, if  we  may  use  such  a  term,  but  rather  to  the  other 
extent,  of  treating  them  as  a  dependent  race,  incapable  of 
and  unwilling,  to  a  great  extent,  to  avail  themselves  of  the 
advantages  of  civilization  and  progress.  In  all  the  details 
of  their  relations  to  the  government,  their  rights  and  inter- 
ests are  made  subservient  to  the  interests  of  the  govern- 
ment  and  its  citizens;  and  they  are,  to  every  practical  par- 
pose,  to  the  government,  what  the  ward  is  to  the  guardian. 
Where,  then,  is  there  any  inapplicability  in  trying  all  those 
rights  affecting  the  persons  or  property  of  the  Indians,  who 
have  tribal  relations,  on  the  United  States  side  of  the 
court?    To  us,  such  a  course  seems  to  be  dictated  by  the 
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whole  letter  and  spirit  of  the  laws  of  congress  upon  this 
subject. 

In  this  way  the  adjudication  of  these  rights  is  further  re- 
moved from  the  influence  of  those  local  prejudices  which 
often,  whether  justly  or'not,  exist  against  the  ludians. 

All  the  officers  of  the  courts  are  the  appointees  of  the 
United  States,  and  by  reason  of  this  are  supposed  to  reflect 
the  will  of  the  government  in  dealing  with  this  much-per- 
plexed question. 

Judgment  of  the  court  below  affirmed. 


THE  PEOPLE,  Appellants,  v.  ALBEET  HEED,  Ee- 

SPONDENT. 

Ceimikal  Law — ^Forgery. — If  the  original  instrument  alleged  to  have  been 
forged  or  counterfeited,  is  void  upon  its  face,  an  indictment  for  forgery 
wiU  not  lie  for  counterfeiting  such  instrument. 

Appeal  from  the  district  court  of  the  second  judicial  dis- 
trict, Ada  county.  The  defendant,  being  indicted  for  forg- 
ery, demurred  to  the  indictment.  The  district  court  sus- 
tained the  demurrer  and  rendered  judgment  of  dismissal. 
The  plaintiff  appealed. 

F.  E.  Ensign^  distrid  attorney ^  for  the  appellants. 
HuMon  dk  Gray,  and  Clitus  Barbcnxr,  for  the  respondent. 

NoGGLB,  0.  J.,  delivered  the  opinion.  Whitson  and 
HoLLiSTEBy  JJ.,  concurred. 

In  this  case  the  grand  jury  at  the  last  November  term  of 
the  district  court  for  Ada  county  charged  the  defendant 
Heed  with  the  crime  of  forgery,  as  follows,  to  wit:  That  the 
said  defendant  did,  on  the  eighteenth  day  of  August,  A.  d. 
1872,  at  th^  county  of  Ada  aforesaid,  make,  forge,  and 
counterfeit  an  Ada  county  warrant  for  the  sum  of  oue 
hundred  and  seventy-five  dollars,  thereby  intending  fraud- 
ulently, feloniously,  and  falsely  to  defraud  said  county 
out  of  said  sum  of  one  hundred  and  seventy-five  dollars, 
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and  that  he  also,  Id  like  manner,  and  at  the  time  afore- 
said, forged  the  indorsement  on  said  warrant  for  the  like 
purpose.  And  by  a  second  charge  the  said  grand  jury,  in 
the  same  indictment,  charge  the  said  defendant  with  the 
crime  of  forgery,  thereby  intending  to  damage  and  defraud 
one  James  I.  Crutcher,  as  follows,  to  wit:  That  he  did,  at 
the  same  time  and  place,  feloniously,  fraudulently,  and 
falsely  make,  forge,  and  counterfeit  the  said  indorsement 
thereon. 

On  the  twenty-sixth  day  of  November,  1873,  the  said 
Heed,  the  defendant,  being  in  court,  waived  the  service  of 
process,  and,  after  hearing  the  indictment  read,  he  asked 
for  time,  until  December  1,  to  plead  to  said  indictment. 
On  that  day  the  said  defendant  appeared  and  demurred  to 
said  indictment,  assigning  several  causes  of  demurrer,  and 
among  others  the  following,  to  wit:  4.  ''The  instrument 
set  out  in  the  indictment  does  not  purport  to  be  a  counter- 
terfeit  of  any  original  instrument,  and  that  the  instrument 
set  out  is  a  nullity,  upon  which  no  forgery  or  counterfeiting 
could  be  committed."  We  think  this  fourth  ground  of  de- 
murrer well  taken,  because,  upon  inspection  of  the  county 
warrant  said  to  be  forged  and  counterfeited  in  this  case, 
we  find  that  it  lacks  the  words  "Issued  on  warrant  No. — ," 
not  showing  or  pretending  to  show  what  county  warrant 
this  duplicate  county  warrant  was  issued  upon.  The  num- 
ber of  the  original  county  warrant  upon  which  the  duplicate 
county  warrant  mentioned  in  the  indictment  in  this  case 
was  issued,  does  not  appear  upon  the  face  of  this  duplicate 
warrant.  Nor  was  it  signed  by  the  auditor.  We  can  not 
see,  therefore,  how  any  party  or  person  could  be  defrauded 
or  damaged  by  such  a  county  warrant. 

The  judgment  of  the  district  court  in  this  case  should  be 
affirmed. 

Judgment  affirmed. 
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R.  B,  AND  E.  M.  REED,  Respondents,  t;.  C.  H.  SMITH, 

Appellant. 

LuuTATioNs,  Statute  of — Account  Stated. — To  take  a  case  out  of  the 
statute  of  limitations  on  an  account  stated,  the  acknowledgment  of  the 
debt,  or  the  promise  to  pay  it  must  be  in  writing,  signed  by  the  party  to 
be  charged  thereby;  and  this,  whether  the  original  cause  of  action  was 
or  was  not  barred  at  the  time  of  the  acknowledgment  or  promise. 

Idem. — The  stating  of  an  account  is  in  the  nature  of  a  new  promise,  depend- 
ing for  its  validity  upon  the  consideration  of  the  old  debt;  but  the  evi- 
dence of  such  promise  must  be  in  writing,  or  the  action  will  be  barred  by 
the  statute  of  limitations. 

Appeal  from  the  district  conrt  of  the  second  judicial  dis- 
trict, Ada  conntj. 

•  Pricketl  <t  Haabrouck,  for  the  appellant. 
Huston  dc  Oray^  for  the  respondents. 

HoLLlSTEB,  J.,  delivered  the  opinion.  Whitson,  J,,  con- 
curred.    NoGOLB,  0.  J.,  dissented. 

This  action  was  commenced  on  the  second  day  of  April, 
1872,  in  the  probate  court  of  Ada  county,  in  which  the  re- 
spondents had  judgment,  from  which  an  appeal  was  taken 
by  appellant  to  the  district  court  of  said  county,  where  a 
judgment  was  rendered  against  him  for  the  sum  of  three 
hundred  and  forty-four  dollars  and  fifty-three  cents,  besides 
costs.  This  judgment  included  the  sum  of  forty  dollars 
and  sixty-four  cents  on  account  of  an  interest  accruing  from 
the  second  day  of  December,  1870,  to  the  second  day  of 
April,  1872.     The  action  was  upon  an  account  stated. 

An  answer  was  put  in  to  the  complaint,  acknowledging  an 
indebtedness  on  the  part  of  appellant  in  the  sum  of  ninety 
dollars  and  eighty-one  cents;  and  as  to  the  residue  a  plea 
of  the  statute  of  limitations  was  interposed. 

It  appears  from  the  evidence  that  in  August,  1871,  the 
parties  came  together,  and  on  an  accounting  there  was 
found  due  to  the  respondents  the  sum  of  three  hundred  and 
four  dollars  and  eighty-five  cents.  The  account  between 
the  parties  commenced  to  run  in  November,  1869,  and  con- 


534  Beed  v.  Smith.  [Sap.  Ct. 

Opinion  of  the  Court — Hollister,  J. 

tinued  until  December,  1870,  but  all  except  ninety  dollars 
and  eighty  cents  had  run  over  two  years  before  the  com- 
mencement of  the  action.  There  were  no  mutual  accounts 
between  the  parties.  The  only  question  arising  upon  this 
state  of  facts  is,  whether,  upon  a  verbal  agreement  by  the 
debtor  to  pay  the  amount  ascertained  to  be  due,  an  action 
will  lie,  when  the  statute  of  limitations  is  interposed  as  a 
defense. 

There  is  no  doubt  that  at  common  law  a  parol  admission 
or  acknowledgment  of  the  correctness  of  an  account,  and  a 
promise  to  pay,  would  be  sufficient  to  take  the  case  out  of 
the  operation  of  the  statute,  where  a  suit  is  brought  within 
the  period  of  its  limitation,  though  the  original  cause  of  ac- 
tion was  barred  by  it.  Our  statute,  however,  has  changed 
the  rule  on  the  subject.  It  is  provided  in  section  30  of 
the  act  defining  the  time  of  commencing  civil  actions  (1 
Session  Laws,  558),  as  follows:  ''No  acknowledgment  or 
promise  shall  be  sufficient  of  a  new  and  continuing  con- 
tract, whereby  to  take  the  debt  out  of  the  operation  of  this 
statute,  unless  the  same  be  contained  in  some  writing, 
signed  by  the  party  sought  to  be  charged  thereby."  This, 
we  understand,  is  a  copy  of  the  statute  of  Oalifornia,  and 
nearly  so,  of  what  is  generally  called  "Lord  Tenterden's 
act,"  passed  by  the  British  parliament  in  1829. 

The  stating  of  an  account  is  in  the  nature  of  a  new  promise, 
depending  for  its  validity  upon  the  consideration  of  the  old 
debt,  and  this  promise,  though  resting  in  parol,  would  be 
good  under  the  common  law.  Our  statute,  though  not 
changing  the  character  of  the  new  undertaking,  nor  ioapair- 
ing  its  validity,  has  required  written  evidence  to  support  it, 
when  an  action  is  brought  upon  it.  Under  the  common 
law  it  was  found  that  great  mischief  often  resulted  from 
the  unsatisfactory  nature  of  the  proofs,  and  the  difficulty  of 
arriving  at  the  truth  by  mere  verbal  testimony,  and  to  pre- 
vent such  mischief,  and  also  to  guard  against  fraud  and 
perjury,  the  statute  was  enacted.  The  statute  was  a  stat- 
ute of  repose,  and  under  it  the  presumption  arose  that 
the  debt  had  been  paid,  and  to  remove  that  presumption 
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nothing  short  of  the  written  acknowledgment  or  promise  to 
pay,  signed  by  the  party  sought  to  be  charged  thereby, 
would  answer. 

It  has  been  urged  that  the  law  applies  only  to  cases 
where  the  statute  operates  as  a  bar  to  an  action  brought 
upon  the  original  liability,  and  that  in  cases  like  the  pres- 
ent, a  parol  undertaking  to  pay  is  sufficient  to  remove  the 
bar.  In  this  view  we  are  not  prepared  to  concur.  The 
case  of  Wecdherwax  v.  Gosumnes  MiU  Co.,  17  Cal.  344, 
clearly  supports  our  position.  That  was  a  case  where  the 
parties  had  an  accounting  before  the  old  debt  was  barred; 
and  yet  it  was  held  that  the  new  undertaking  must  he  in 
writing  to  charge  the  party  in  an  action  brought  after  the 
statute  had  barred  the  original  debt.  In  Barron  y.  Kennedy, 
17  Cal.  574,  and  Fairhanka  v.  Datason,  9  Id.  89,  it  is  decided 
that  new  promises  must  be  evidenced  by  writing. 

Lord  Tenterden's  act  enacts,  that  in  actions  of  debt,  or 
upon  the  case  grounded  upon  any  simple  contract,  no  ac- 
knowledgment or  promise  by  words  only  shall  be  deemed 
sufficient  evidence  of  a  new  and  continuing  contract,  where- 
by to  take  any  case  out  of  said  enactments  (the  statute  of 
James  I.  and  the  Irish  act  of  limitations),  or  either  of  them, 
or  to  deprive  any  party  of  the  benefit  thereof,  unless  such 
acknowledgment  or  promise  shall  be  made  or  contained  by 
or  in  some  writing  to  be  signed  by  the  party  chargeable 
thereby.''  Under  this  statute  it  has  been  decided  by  the 
courts  in  England  that  the  acknowledgment  of  the  debt,  or 
a  promise  to  pay,  must  be  in  writing  signed  by  the  party 
sought  to  be  charged  thereby.  (Ang.  on  Lim.,  sec.  274,  p. 
294.) 

The  conclusion,  therefore,  at  which  we  have  arrived  from 
these  authorities,  and  the  act  itself,  is  that  the  acknowledg- 
ment or  promise  to  pay  a  debt  which  would  otherwise  be 
barred  by  the  act  of  limitations  must  be  in  writing,  signed 
by  the  party  sought  to  be  charged  thereby,  whether  in 
cases  where  the  original  debt  was  not  barred  when  the  ac- 
knowledgment or  promise  was  made,  as  in  those  cases 
where  the  statute  had  already  run. 

The  judgment  of  the  district  court  is  reversed  and  re- 
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manded,  with  directions  to  the  district  court  to  enter  jadg- 
ment  in  favor  of  respondents  for  the  sum  of  ninety  dollars 
and  eighty-one  cents,  deducting  costs  expended  by  the  ap- 
pellants therefrom. 

JOEDAN  W.  HTDE,  Plaintiff,  v.  H.  O.  HAEKNESS, 

Defendant. 

JuBiSDiCTiOK — District  Courts — Indian  Reservation. — ^A  diatrict  court 
has  juriadiction  over  Indian  reservationB  in  any  organized  county  of  this 
territory,  and  its  process  may  run  and  be  served  there,  if  there  be  no 
treaty  to  the  contrary  with  the  Indians  thereof. 

Certified  by  the  district  court  of  the  third  judicial  dis- 
trict, Oneida  county. 

J.  W.  Huston  and  F.  E.  Ensign,  for  the  pl^ntiff. 
2/.  P.  Higbee,  for  the  defendant. 

NoGOLE,  0.  J.,  delivered  the  opinion.  Whitson  and  HoL- 
LISTEB,  JJ.y  concurred. 

This  is  a  case  adjourned  from  the  third  judicial  district, 
Oneida  county,  Idaho  territory,  under  section  326  of  the 
civil  practice  act,  page  142,  of  2  Session  Laws  of  the 
said  territory,  for  the  purpose  of  deciding  the  motion  inter- 
posed by  the  defendant,  which,  after  entitling  the  cause,  is 
as  follows: 

''The  said  defendant,  by  L.  P.  Higbee,  and  Johnson  and 
Hyndman,  his  attorneys,  specially  appearing  for  the  pur- 
pose of  this  motion,  and  for  none  other,  makes  this,  his 
special  appearance,  in  the  above  entitled  action,  and  there- 
upon moves  the  court  to  dismiss  the  suit  herein,  for  that 
the  service  in  said  cause  was  not  made  by  an  officer,  or  in 
any  place  required  by  law,  in  this:  that  the  said  writ  and 
copy  of  complaint  were  served  on  this  defendant  by  one 
Morgan,  sheriff  of  Oneida  county,  outside  of  and  beyond 
the  limits  of  his  bail  wick,  viz.,  at  the  residence  of  this  de- 
fendant, located  and  situated  on  the  United  States  reserva- 
tion, known  as  the  Bannock  or  Fort  Hall  reservation,  within 
the  exclusive  jurisdiction  of  the  United  States  government, 
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aud  without  the  boundaries  and  jurisdiction  of  said  Oneida 
county.  Signed,        L.  P.  HIGBEE  and 

"JOHNSON  &  HYNDMAN, 
''Attorneys  for  def enchant  for  the  purpose  of  this  motion 
only." 

Which  motion  is  marked  filed  by  the  clerk  of  the  court 
October  29,  1873.  Afterwards  the  court  adjourned  said 
cause  into  the  supreme  court  for  a  decision.  After  entitling 
said  cause  the  district  court  says :  ''  This  cause  came  on  regu- 
larly for  a  hearing  on  this  fifth  day  of  November,  being  still 
of  the  October  term,  1873.  Upon  the  motion  of  the  de- 
fendant to  dismiss  this  action  for  a  want  of  legal  service  of 
summons,  Jo.  W.  Huston  and  F.  E.  Ensign,  Esqrs.,  appear- 
ing as  attorneys  for  plaintifi,  and  E.  P.  Johnson  and  L.  P. 
Higbee,  Esqrs.,  appearing  specially  for  defendant,  only 
for  the  purposes  of  said  motion;  and  the  said  parties  plaint- 
iff and  defendant,  by  their  said  attorneys,  having  agreed 
and  stipulated,  for  the  purposes  of  said  motion,  in  open 
court,  that  the  service  of  the  summons  herein  was  made  at 
the  place,  in  the  manner,  and  by  the  person  set  forth  in  the 
affidavit  of  H.  O.  Harkness  filed  herein;  and  it  appearing 
to  the  court  that  the  decision  of  said  motion  must  turn  upon 
important  and  doubtful  principles  of  law;  it  is  now  hereby 
by  the  court  ordered,  by  and  with  the  consent  of  the  parties 
aforesaid,  by  their  attorneys  aforesaid  in  open  court  signi- 
fied and  given,  that  this  cause  be,  and  is,  hereby  adjourned 
into  the  supreme  court  of  said  territory  for  the  decision  of 
said  motion,  according  to  the  law  and  justice  of  the  case. 

''Signed,  M.  E.  HOLLISTEE, 

"Judge,  etc." 

The  only  question  made  by  this  order  and  the  motion  of 
the  defendant  is,  did  the  court  for  the  purposes  of  this  case 
have  jurisdiction  of  the  party  served  with  process  by  the 
sheriff  of  the  county  on  the  Indian  reservation  mentioned 
in  this  case  ? 

We  are  referred  to  15  United  States  Statutes  at  Large, 
673,  674,  which  contains  the  greater  portion  of  a  treaty 
with  the  Shoshone  and  Bannock  tribes  of  Indians  on  the 
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part  of  the  United  States;  the  second  article  of  which  is  as 
follows,  to  wit: 

Article  II.  It  is  agreed  that  whenever  the  Bannocks  de- 
sire a  reservation  to  be  set  apart  for  their  nse,  or  whenever 
the  president  of  the  United  States  shall  deem  it  advisable 
for  them  to  be  pnt  upon  a  reservation,  he  shall  canse  a  suit- 
able one  to  be  selected  for  them  in  their  present  country, 
which  shall  embrace  reasonable  portions  of  the  ''PortNeuf 
and  Kansas  (doubtless  meaning  Cammas)  Prairie"  coun- 
tries, and  that  when  this  reservation  is  declared,  the  United 
States  will  secure  to  the  Bannocks  the  same  rights  and  priv- 
ileges therein,  and  make  the  same  and  like  expenditures 
therein  for  their  benefit,  except  the  agency  house  and  resi- 
dence of  agents,  in  proportion  to  their  numbers  as  herein 
provided  for  the  Shoshone  reservation.  The  United  States 
further  agrees  that  the  following  district  of  country,  to  wit: 
Commencing  at  the  mouth  of  Owl  creek  and  running  due 
south  to  the  crest  of  the  divide  between  the  Sweetwater  and 
Papo  Agie  rivers,  thence  along  the  crest  of  said  divide  and 
the  summit  of  Wind  river  mountains  to  the  longitude  of 
north  fork  of  Wind  river,  thence  due  north  to  month  of  said 
north  fork,  and  up  its  channel  to  a  point  twenty  miles  above 
its  mouth,  thence  in  a  straight  line  to  headwaters  of  Owl 
creek,  and  along  the  middle  of  the  channel  of  Owl  creek 
to  the  place  of  beginning,  shall  be  and  the  same  is  set  apart 
for  the  absolute  and  undisturbed  use  and  occupation  of  the 
Shoshone  Indians  herein  named,  and  for  such  other  friendly 
tribes  or  individual  Indians  as  from  time  to  time  they  may 
be  willing  with  the  consent  of  the  United  States,  to  admit 
amongst  them;  and  the  United  States  solemnly  agrees  that 
no  persons  except  those  herein  designated  and  authorized 
so  to  do,  and  except  such  officers,  agents,  and  employees 
of  the  government  as  may  be  authorized  to  enter  upon  In- 
dian reservations  in  discharge  of  duties  enjoined  by  law, 
shall  ever  be  permitted  to  pass  over,  settle  upon,  or  reside 
in  the  territory  described  in  this  article  for  the  use  of  said 
Indians;  and  henceforth  they  will,  and  do  hereby  relinquish 
all  title,  claims,  or  rights  in  and  to  any  portion  of  the  ter- 
ritory of  the  United  States  except  such  as  is  embraced  within 
the  limits  aforesaid.'* 
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This  article  gives  to  these  tribes  more  extended  privileges 
than  any  other  portion  of  such  treaty,  and  we  can  find  noth- 
ing in  the  treaty  from  article  I  to  article  XIII  inclusive, 
which  sustains  the  doctrine  that  a  white  person  may  settle 
upon  any  portion  of  this  reservation,  and  while  there,  be 
exempt  from  any  of  the  duties  he  owes  to  his  government 
or  non-amenable  to  its  process,  no  matter  whether  that 
process  be  municipal  or  otherwise,  provided,  such  munici- 
pality includes  within  its  limits  such  reservation. 

From  all  the  examination  of  the  record  in  this  case  and 
the  authorities  to  which  we  have  been  referred,  we  are  of 
the  opinion  that  this  case  should  be  remanded  to  the  dis- 
trict court  with  instructions  to  overrule  the  defendant's  mo- 
tion and  to  proceed  with  the  case  as  in  other  cases,  and  it 
is  so  ordained. 


DAVID  N.  HYDE,  Appellant,  v.  NICHOLAS  LAMBER- 

SON  ET  AL.,  Bespokdents. 

Limitation — Dbmurreb — Bihis  or  Review — Practice. — ^The  statute  of 
limitationB  can  not  be  set  up  by  demurrer,  and  by  analogy  the  same  rule 
applies  to  the  time  within  which  bills  of  review  are  to  be  filed. 

Discretion— Bills  of  Review.-— Leave  to  file  a  bill  of  review  which  seeks 
to  correct  an  error  not  apparent  upon  the  decree  which  it  seeks  to  re- 
verse, is  within  the  discretion  of  the  court. 

Practice — ^Bills  of  Review. — After  a  defendant  has  demurred  to  a  bill  of 
review,  he  can  not  raise  an  objection  to  the  right  of  the  plaintiff  to  file 
it.  To  avail  himself  of  such  objection,  he  should  move  the  court,  on  his 
first  appearance,  to  strike  the  bill  from  the  files,  or  to  dismiss  the  suit. 

Appeal  from  the  district  court  of  the  second  judicial  dis- 
trict, Ada  county. 

PruJcett  y.  Hasbroxick^  for  the  appellant. 
J.  Bmmbach^  for  the  respondents. 

Hollister,  J.,  delivered  the  opinion.  Whitson,  J.,  con- 
curred.    Nogqle,  G.  J.,  dissented. 

The  original  bill,  on  which  the  decree  which  this  pro- 
ceeding seeks  to  correct,  was  filed  in  the  district  court  of 
Ada  county,  on  the  nineteenth  day  of  October,  1869,  for  the 
foreclosure  of  a  mortgage  executed  by  the  defendant  N. 
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Lamberson  to  plaintiff,  conveying  to  the  plaintiff  the  west 
half  and  the  north-east  quarter  of  the  north-east  quarter  of 
section  4,  in  Ada  county,  excepting,  etc.,  and  such  proceed- 
ings were  thereon  had,  that  on  the  twentieth  day  of  April, 
1870,  a  decree  was  rendered  by  the  court  against  Lamberson 
in  favor  of  the  plaintiff  for  the  sum  of  one  thousand  and 
seventy-three  dollars  and  eleven  cents,  and  an  order  entered 
that  the  premises  be  sold. 

On  the  ninth  of  May  following,  the  clerk  of  the  court  is- 
sued an  order  to  the  sheriff  for  the  sale  of  the  premises, 
which  was  returned  by  order  of  plaintiffs'  attorneys,  with- 
out any  sale,  on  the  twenty-second  day  of  the  succeeding 
June.  A  mistake  in  the  description  of  the  premises  thus 
conveyed  and  decreed  to  be  sold,  having  been  discovered 
after  the  decree  had  been  enrolled,  the  plaintiff  presented 
his  petition  to  the  court,  duly  verified,  on  the  eleventh  day 
of  November,  1871,  asking  leave  to  file  his  bill  of  review, 
for  the  purpose  of  having  the  decree  corrected  so  that  it 
might  conform  to  the  description  of  the  premises  which  the 
defendant,  N.  Lamberson,  in  and  by  his  said  mortgage,  in- 
tended to  convey.  Of  the  time  and  place  for  presenting 
the  petition,  this  defendant  had  due  notice,  and  the  court, 
on  the  eleventh  day  of  November,  1871,  after  a  full  hearing 
of  counsel  on  both  sides,  granted  such  leave.  On  the  twelfth 
day  of  February  following,  the  bill  of  review  was  filed.  The 
defendant,  Hull,  who  was  made  a  party  to  the  proceeding, 
failing  to  answer,  was  defaulted,  and  on  the  sixteenth  of 
March,  the  defendant,  N.  Lamberson,  put  in  his  demurrer, 
denying  in  general  terms  the  equities  of  the  bill,  and  at  the 
same  time  filed  his  answer,  by  which  it  was  disclosed  that 
since  the  decree  in  the  original  case  was  rendered,  he  had 
intermarried  with  the  defendant,  Hannah  Lamberson,  and 
that  she  had  an  interest  in  the  subject-matter  of  the  suit. 

Exceptions  were  taken  by  the  plaintiff  to  several  portions 
of  the  answer,  which  were  overruled  by  the  court,  and  on 
leave  given,  he  filed  his  amended  bill,  making  the  defendant, 
Hannah  Lamberson,  a  party  to  the  action.  The  amended 
bill  contained  the  averments  of  mistake,  etc.,  as  stated  in 
the  original  bill. 
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On  the  tenth  of  October  following,  the  defendant,  N. 
Lamberson,  entered  his  motion  to  strike  the  amended  bill 
from  the  files,  on  the  ground  that  it  did  not  any  longer  pur- 
port to  be  a  bill  of  review,  but  a  new  and  independent  ac- 
tion,  to  reform  the  contract  and  decree.  On  the  same  day 
he  and  the  defendant,  Hannah  Lamberson,  interposed  their 
separate  demurrers  to  the  amended  bill,  and  for  cause,  al- 
leged that  the  same  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  which  were  sustained  by  the  court, 
and  a  decree  rendered  dismissing  the  case  and  for  the  re- 
covery of  their  costs.  From  this  decree  the  cause  comes 
here  by  appeal. 

The  bill  of  review  as  amended,  distinctly  alleges  that  the 
description  of  land  actually  conveyed  by  the  mortgage  and 
the  decree  for  the  sale  of  the  land,  were  erroneous  in  this: 
that  it  was  thus  described  as  the  west  half  and  the  north- 
east quarter  of  the  north-east  quarter  of  the  section,  when 
in  truth  and  in  fact,  it  was  the  intention  of  the  parties  that 
the  west  half  and  the  north-east  quarter  of  the  south-east 
quarter  of  the  section,  should  be  conveyed.  By  these  de- 
murrers, it  is  claimed  by  defendant's  counsel,  the  question 
was  raised  that  the  time  within  which  the  bill  of  review 
should  be  brought  to  reverse  and  reform  the  erroneous 
decree  had  barred  the  right,  and  that,  accordingly,  the 
amended  bill  should  be  dismissed.  *It  is  conceded  that 
more  than  one  year  had  elapsed  after  the  discovery  of  the 
mistake  before  the  bill  was  filed.  It  is  undoubtedly  the  law 
that  a  bill  of  review  to  reverse  a  decree  erroneous  upon  its 
face,  by  analogy  to  the  time  for  taking  appeals,  must  be  filed 
within  one  year  from  its  enrollment,  and  the  same  rule  ap- 
plies to  a  bill  brought  for  the  same  purpose  where  the 
decree  itself  shows  no  error,  but  which  error  is  afterwards 
discovered  when  the  same  period  of  time  has  elapsed  after 
the  error  was  discovered. 

Before  a  bill  for  the  letter  cause  can  be  filed,  leave  of  the 
court  must  be  obtained,  and  should  leave  be  given  and  the 
bill  filed,  in  such  a  case  it  would  be  an  error  which  the  de- 
fendant might  have  corrected,  by  proper  proceedings  for  the 
purpose,  in  the  appellate  court.    When,  however,  the  court 
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has  given  leave,  it  operates  as  a  protection  to  the  party  filing 
the  bill,  and  no  advantage  can  be  taken  of  the  error  by  de- 
murrer. 

In  overruling  the  motion  for  a  new  trial,  and  in  deciding 
the  demurrer  to  the  amended  bill,  the  counsel  for  defend- 
ant seemed  to  be  of  the  opinion  that  because  the  petition 
had  not  been  prevented  and  the  bill  filed  within  one  year, 
after  the  discovery  of  the  error,  the  irregularity  was  so  fatal 
to  the  equities  of  the  plaintiff,  that  a  demurrer  would  reach 
it  on  that  ground.  In  support  of  this  view  many  authori- 
ties have  been  cited,  all  of  which  we  have  carefully  consid- 
ered, and  among  them  is  10  Wheat.  162.  In  this  case  this 
question  was  fully  considered,  and  the  court  say  that  a  bill 
not  filed  within  the  prescribed  period  for  error  apparent  on 
the  face  of  the  decree,  should  be  dismissed  for  that  reason; 
but  as  the  bill  was  filed  on  leave  of  the  court,  it  was  the 
unanimous  opinion  of  the  judges,  that  they  would  give  no 
opinion  upon  the  question,  but  adjudged  that  the  bill  should 
be  dismissed,  but  solely  on  the  ground  that  it  showed  that 
the  plaintiff  was  not  entitled  to  the  relief  sought.  The 
question  in  16  Yes.,  jun.,  arose  upon  the  application  for 
leave  to  file  the  bill,  and  for  that  reason  leave  was  denied. 
To  the  same  effect  is  the  rule  as  stated  in  2  Daniell's  Ch.  Pr. 
and  PI.  1638, 1641.  We  have  seen  in  none  of  the  authorities 
to  which  our  attention  has  been  called  any  law  which  goes 
to  show  that  a  demurrer  can  raise  this  question.  On  the 
contrary  the  doctrine  appears  to  be  well  settled,  that  after 
a  bill  has  been  filed,  whether  on  leave  of  the  court  for  error 
not  apparent  upon  the  decree,  or  without  leave,  when  the 
error  is  apparent  after  the  proper  time  has  elapsed,  it  can 
not  be  dismissed  except  upon  a  motion  entered  for  that  pur- 
pose at  the  first  appearance  of  the  defendants. 

In  Avery  v.  Phelps^  17  Ves.  177,  the  lord  chancellor  says, 
leave  of  the  court  to  file  the  bill  gives  protection.  The 
supreme  court  of  Illinois,  in  Origga  v.  Ot&r,  2  Gil.  2,  say: 
''Leave  to  file  the  bill  rests  in  the  discretion  of  the  court; 
and  that,  after  a  defendant  has  demurred  to  a  bill  of  review, 
he  can  not  raise  an  objection  to  the  right  of  the  plaintiff  to 
file  it."    This  we  believe  to  be  the  true  rule,  and  as  such 
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we  feel  disposed  to  adopt  it.  It  is  urged  that  it  is  inequi- 
table and  unjust  for  the  plaintiff  to  lie  bj  for  so  great  a 
length  of  time,  because  of  the  rapid  accumulation  of  the 
interest  on  the  debt  at  the  high  rate  contracted  to  be  paid. 

It  must  be  confessed  that  we  are  unable  to  understand 
the  force  of  such  an  argument.  So  far  as  we  have  looked 
into  equity  cases,  it  has  never  been  held  that  lenity  shown 
by  a  creditor  to  one  indebted  to  him,  by  extending  the 
time  for  payment  of  the  debt,  was  inequitable  or  uncon- 
scionable. In  business  circles  and  in  law,  it  has  always 
been  considered  as  a  favor  to  show  indulgence  in  this  man- 
ner. It  was  entirely  within  his  power,  and  it  became  his 
legal  and  moral  duty  to  pay  the  debt  when  due,  and  if  he 
has  failed  to  do  so,  he  surely  can  not  complain  of  the  delay 
to  collect  it.  It  is  objected  that,  instead  of  seeking  relief  in 
this  form  of  action,  he  should  .have  appealed  from  the  decree 
complained  of.  The  answer  to  this  is  obvious.  There  was 
nothing  appearing  upon  the  decree  of  the  proceedings  in 
the  action  which  showed  that  any  error  had  been  committed. 
Only  the  record  of  the  proceedings  of  the  district  court 
could  have  been  brought  under  review  in  the  supreme 
court,  and  no  error  appearing,  the  judgment  must  have 
been  affirmed. 

Upon  the  whole  view  of  the  case,  we  can  come  to  no  other 
conclusion  from  the  authorities  than  that,  by  appearing  and 
demurring  to  the  amended  bill,  the  defendants  waived  the 
objection  that  it  was  not  filed  in  time,  and  that  the  judg- 
ment should  be  reversed  and  the  cause  remanded,  and  the 
defendants  be  permitted  to  answer  to  the  merits  of  the  bill. 

Beversed. 

THOMAS  MOOTRY  ET  AL.,  Appellants,  v.  JAMES  H. 

HAWLET  ET  AL.,  Respondents. 

Evidence— CoNFUCT — ^Ksw  Trial.— -The  appellate  court  will  not  disturb  a 
judgment  or  verdict,  or  order  denying  a  new  trial,  where  there  ia  a  sub- 
stantial conflict  in  the  testimony,  and  no  rule  of  law  appears  to  have 
been  violated. 

Appeal  from  the  district  court  of  the  second  judicial  dis- 
trict, Boise  copnty. 
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Geo.  Ainalie  and  PrickeU  &  Hasbroitck,  for  the  appellants. 
Huston  A  Oray,  for  the  respondents. 

Noggle,  C.  J. 

In  this  case  the  plaintiffs  claim  a  certain  gold  mine  known 
as  a  quartz  lead,  or  lode,  named  the  Lone  Star  lode,  near 
the  Gold  hill  quartz  lode,  in  Boise  county,  Idaho  territory, 
and  the  said  plaintiffs  have  brought  their  ejectment  suit, 
claiming  the  said  lode,  and  to  recover  possession  of  the 
same  from  the  defendants. 

The  defendants  appeared  on  the  thirty-first  day  of  August, 
1872,  and  answering,  denied,  upon  information  and  belief, 
that  plaintiffs  and  their  grantors  are  now,  or  have  been,  for 
more  than  eight  years  last  past,  the  owners  of,  or  in  the 
quiet,  peaceable,  and  exclusive  and  undisturbed  possession 
of  that  certain  quartz  lode  or  ledge,  containing  precious 
metals  of  gold  and  silver,  known  as  the  Lone  Star  ledge  or 
lode,  lying  and  being  situated  in  Granite  mining  district, 
Boise  county,  Idaho  territory,  and  more  particularly  de- 
scribed in  plaintiffs'  complaint,  to  which  reference  is  here 
made.     The  defendants  also,  upon  information  and  belief, 
deny  that  the  so-called  Lone  Star  ledge  is  worth  the  sum  of 
fifty  thousand  dollars,  or  any  sum  whatever;  they  also  deny 
that  there  is  a  large  amount  of  gold-bearing  quartz  in  said 
Lone  Star  ledge,  or  any  amount  whatever,  and  they  deny 
that  said  Lone  Star  ledge  contains  any  gold  whatever.     The 
defendants  also  deny  that  they  have  at  any  time  or  in  any 
manner  whatever,  entered  upon  or  taken  possession  of  the 
said  Lone  Star  lode,  and  ousted  the  plaintiffs  therefrom; 
they  also  deny  that  they  did,  on  the  eighteenth  day  of  June, 
1872,  or  at  any  other  time,  enter  upon,  or  in  any  manner 
take  possession  of  said  Lone  Star  lode,  for  the  purpose  of 
working  thereon,  or  that  they,  in  any  manner,  retain  the 
possession  of  the  same,  from  the  said  plaintiffs,  for  any  pur- 
pose whatever.     In  short,  the  defendants  deny  every  ma- 
terial allegation  in  said  complaint,  and  in  their  answer  the 
said  defendants  claim  that  the  said  plaintiffs  had  abandoned 
the  same  for  more  than  one  year,  and  that  the  plaintiffs,  if 
they  ever  had  owned^  or  were  in  the  possession  of  any  such 
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ledge,  they  have  long  since  forfeited  all  righi;  thereto;  and 
in  conclusion  the  defendants  aver,  that  the  plaintiffs  aban- 
doned said  Lone  Star  ledge  more  than  three  years  prior  to 
the  commencement  of  this  suit,  and  pray  jndgment  for  their 
costs,  etc. ;  which  answer  is  fully  verified  by  Hawley,  one 
of  the  defendants,  and  thus  the  issue  was  formed. 

On  the  stand,  as  a  witness,  James  H.  Hawley  claimed 
that,  in  the  year  1869,  he  discovered  a  ledge  crossing  the 
West  creek  ditch,  and,  that  in  company  with  the  other  de- 
fendants, or  their  grantors,  he  located  said  ledge,  in  accord- 
ance with  the  quartz  laws  then  in  force,  calling  it  the  Iowa 
ledge,  and  that  he  caused  it  to  be  so  recorded,  staking  it  out 
and  placing  the  necessary  notice  thereon,  and  doing  thereon 
more  than  the  required  amount  of  labor  in  that  and  the 
next  year;  he  also  says  that  he  again  commenced  work  in 
1871,  on  the  Iowa  ledge. 

Thomas  Mootry,  one  of  the  plaintiffs  sworn  on  the  part 
of  the  plaintiffs,  testified  that  he  knew  the  Lone  Star,  that 
he  and  others  discovered  that  ledge  on  the  twelfth  of  October, 
1863,  that  he  and  the  other  defendants  or  their  grantors, 
the  discoverers,  claimed  fourteen  hundred  feet,  being  two 
hundred  feet  each,  by  location,  and  one  claim  by  right  of 
discovery,  that  they  put  up  the  notices  and  caused  a  due 
record  of  the  same  to  be  made  in  April,  1864,  and  otherwise 
contradicted  the  most  of  said  Hawley's  testimony.  On  the 
trial  of  said  cause,  both  parties  desired  the  jury  to  go  and 
view  the  premises;  after  the  jury  did  so,  each  party  called 
about  an  equal  number  of  witnesses  to  sustain  his  part  of 
the  case.  On  the  trial  all  objections  to  evidence  and  ques- 
tions of  law  were  promptly  decided  in  favor  of  plaintiffs,, 
and  both  parties  gave  much  evidence  to  sustain  their  views 
of  the  case,  so  that  when  said  case  closed,  not  a  single  ex- 
ception had  been  taken  therein,  and  so  far  as  I  know,,  or 
the  record  shows,  not  a  single  objection  had  been  made  on 
the  part  of  the  plaintiffs,  so  that  we  can  not  find  a  single 
question  in  the  case  which  should  reverse  the  judgment  in 
this  case. 

For  these  reasons  the  judgment  is  affirmed.. 

Whttson  and  Hollisteb,  JJ.    We  concur. 
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THE  PEOPLE,  Plaintifps,  v.  WILLIAM  STEWAET, 

Defendant. 

Lkoislative  Power — ^Pardon. — ^An  act  of  the  legislative  assembly  of  the 
territory  remitting  the  penalty  imposed  in  a  criminal  action,  doly  ap- 
proved by  the  governor,  is  equivalent  to  a  pardon. 

Certified  by  the  district  court  of  the  second  judicial 
district,  Ada  county.  The  defendant  was  convicted  at  the 
November  term  of  the  district  court,  1871,  of  "assault  and 
battery,"  and  thereupon  adjudged  to  pay  a  fine  and  be  im- 
prisoned. From  that  judgment  he  appealed.  At  the  Jan- 
uary term  of  the  supreme  court,  1873,  the  appeal  was  dis- 
missed and  the  cause  remanded  to  the  district  court,  to 
carry  into  effect  its  judgment.  At  the  April  term  of  the 
district  court,  1873,  the  district  attorney  moved  for  a  re- 
sentence, but  before  that  time  the  act  of  the  legislature, 
recited  in  the  opinion,  was  passed. 

F.  E.  Ensign,  district  attorney,  for  the  people. 
Huston  &  Oray,  for  the  defendant. 

NOGGLE,  0.  J. 

In  the  second  judicial  district  court  of  Idaho  territory,  on 
the  third  day  of  May,  1873,  the  said  court  then  being  in 
session,  the  Hon.  F.  E.  Ensign  filed  in  said  court,  a  motion 
in  the  words  and  figures  following,  to  wit  (after  entitling 
the  said  cause) : 

"Now  comes  the  people,  etc.,  by  F.  *E.  Ensign,  district 
attorney,  and  moves  the  court  to  re-sentence  the  said  de- 
fendant, William  Stewart,  for  the  offense  of  assault  and 
battery,  of  which  offense  he  was  convicted  on  the  twenty- 
sixth  day  of  December,  1871,  in  said  district  court. 

Signed,  F.  E.  ENSIGN, 

"District  Attorney  of  Third  District." 

On  the  same  day  the  said  defendant  placed  on  file,  or 
caused  the  same  to  done,  the  following  act  of  the  legisla- 
ture, to  wit: 

"An  act  vacating  a  certain  judgment  rendered  in  the  dis- 
trict court  of  the  third  judicial  district  of  Idaho  territory 
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in   and  for  Ada  county,  at  the  November  term  thereof, 
1871. 

"Be  it  enacted  by  the  legislative  assembly  of  Idaho  ter- 
ritory as  follows : 

"Section  1.  Whereas,  it  satisfactorily  appears,  that  a 
judgment  was  entered  at  the  November  term,  1871,  of  the 
district  court  of  the  third  judicial  district  of  Idaho  terri- 
tory in  and  for  Ada  county,  against  William  Stewart,  upon 
his.  conviction  of  the  offense  of  assault  and  battery;  and 
whereas  it  further  appears,  that  the  said  William  Stewart 
had  been  previously  convicted,  sentenced,  and  punished 
by  a  court  of  competent  jurisdiction,  therefore  the  said 
judgment  rendered  against  the  said  William  Stewart  at  the 
said  November  term  of  the  said  district  court,  and  the  sen- 
tence rendered  on  the  twenty-sixth  day  of  December,  1871, 
upon  said  judgment  are  hereby  vacated  and  annulled,  and 
the  fine  and  imprisonment  thereby  imposed  are  hereby  re- 
remitted. 

"This  act  to  take  effect  from  its  passage.  Passed  the 
house  of  representatives  this  the  tenth  day  of  January, 
A.  D.  1873.  Signed,  S.  S.  FENN, 

"Speaker  of  the  House. 

"Passed  the  Council  this  tenth  day  of  January,  a.  d.  1873. 
"Signed,  I.N.  COSTON, 

"President  of  the  Council. 

"Approved  January  10,  a.  d.  1873.  * 

"Signed,  T.  W.  BENNETT,  Governor. 

•Secretary's  OflSce,  Boise  City,  I.  T.,  January,  14,  1873. 
"I  do  hereby  certify  the  foregoing  to  be  a  true  and 
correct  copy  of  the  original  now  on  file  in  my  office. 

"E.  J.  CURTIS,  Secretary  of  Idaho. 
"Indorsed,  filed  April  2,  1873. 
"Signed,  A.  L.  EICHARDSON,  Clerk  District  Court." 

The  said  motion  was  overruled  pro  foi-ma,  and  the 
questions  of  law  involved  therein  being  doubtful  and  unset- 
tled, they  were  certified  to  this  court,  that  the  said  questions 
might  be  determined  therein,  and  after  duly  considering 
the  following  language  of  Chief  Justice  Marshall:  "A  par- 
don by  act  of  parliament  is  more  beneficial  than  by  the  king's 
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charter^  for  a  man  is  not  bound  to  plead  it,  but  the  court 
must  ex  officio  take  notice  of  it,  neither  can  he  lose  the  ben* 
efit  of  it  by  his  own  laches  or  negligence  as  he  may  of  the 
king's  charter  of  pardon"  (10  Curtis  U.  S.  435;  7  Pet.  150), 
we  think  that  this  case  should  be  dismissed  and  that  the 
defendant  should  be  discharged. 

HoLLlSTSiB,  J.  I  concur  in  the  judgment  on  the  ground 
that  it  is  competent  for  the  legislature  to  pass  a  law  remit* 
ting  the  punishment.       * 

Whitson,  J.  I  dissent  from  the  judgment  on  the  ground 
that  the  record  does  not  show  that  the  act  in  question  was 
judicially  before  the  court  by  plea,  motion,  or  otherwise. 
( Vniied  States  v.  Wilson,  7  Pet.  150.) 


GEOKGE  LEGGETT,  Plaintiff  in  Error,  v.  ALBERT 

MEYERS,  Defendant  in  Error. 

Pleading — Dkmurreb — Probate  Court. — ^A  demurrer  is  a  proper  pleading 

in  the  probate  court. 
Answer — Demurrer — Pleading. — When  a  defendant  in  an  action  demurs 

within  ten  days  after  service  of  summons  upon  him,  he  has  answered 

within  meaning  of  the  statute;  and  no  judgment  for  want  of  an  answer 

can  be  rendered  against  him. 

Error  to  the  district  court  of  the  second  judicial  district, 
Ada  county. 

A.  Heed,  for  the  plaintiff  in  error. 

ClUvs  Barbour f  for  the  defendant  in  error. 

Whitson,  J.,  delivered  the  opinion.  Hollister,  J.,  con- 
curred.   NoGGLE,  C.  J.,  dissented. 

This  action  was  commenced  in  the  probate  court  by  Al- 
bert Meyers  against  George  Leggett.  Before  the  term  of 
the  court  came  regularly  on,  and  within  the  time  required 
to  answer,  the  defendant  filed  a  demurrer  to  plaintiff's  com- 
plaint. When  the  term  came,  the  defendant  asked  and  ob- 
tained leave  to  withdraw  his  demurrer  and  file  his  answer, 
which  was  accordingly  done.    Thereupon,  the  plaintiff  filed 
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a  motion  for  judgment  for  want  of  an  answer^  which  motion, 
notwithstanding  the  leave  given  to  file  an  answer,  was  al- 
lowed by  the  probate  court,  and  judgment  given  accordingly. 
Defendant  appealed  to  the  district  court  of  Ada  county, 
and  the  judgment  of  the  probate  court  was  affirmed.  De- 
fendant now  brings  his  writ  of  error  to  this  court  for  a  re- 
view of  the  judgment  of  the' district  court. 

The  second  section  of  the  act  of  the  sixth  session,  '' de- 
fining the  jurisdiction  and  practice  of  the  probate  courts, 
etc.,  provides  that  the  same  ''  rule  of  practice  shall  be  ob- 
served before  the  probate  court  as  those  governing  the 
practice  before  justices'  courts,  except  that  the  pleadings 
shall  be  in  writing,"  etc.  Section  588  of  the  civil  practice 
act  provides,  that  section  478  of  the  same  act  shall  be  ap- 
plicable to  justices'  courts  and  actions  therein,  and  that  sec- 
tion provides  that  "a  defendant  shall  be  deemed  to  appear 
in  an  action  when  he  answers,  demurs,  or  gives  the  plaintiff 
written  notice  of  his  appearance,"  etc. 

Again,  section  532  of-  title  17,  relating  to  proceedings  in 
civil  cases  in  justices' courts  provides,  that  ''either  party 
may  object  to  a  pleading  of  his  adversary,  or  any  part 
thereof,  that  it  is  not  sufficiently  explicit  to  enable  him 
to  understand  it,  or  that  it  contains  no  cause  of  action  or 
defense,  although  it  be  taken  as  true.  If  the  court  deem  the 
objection  well  founded,  it  shall  order  the  pleading  to  be 
amended,"  etc. 

These  sections  of  the  statute  we  deem  conclusive  of  the 
whole  subject,  and  that  defective  and  insufficient  pleadings 
can  as  well  be  reached  in  a  justice's  or  probate  court  by 
demurrer  as  in  a  district  court,  and  hence  no  judgment  for 
want  of  an  answer  can  be  taken  against  a  party  in  a  probate 
court,  who  has  demurred  within  ten  days  after  service  of 
summons  upon  him. 

Judgment  of  the  court  below  reversed,  and  cause  re- 
manded for  trial. 


550  Pence  v.  Durbin.  [Sup.  Ct. 

1 

Opinion  of  the  Court — Whitson,  J. 


PETER  PENCE  and  E.  S.  STERLING,  Plaintiffs   in 
Ebror,  v.  STEPHEN  DURBIN,  Defendant  in  Errob. 

Injunction — Undebtakino. — An  undertaking  for  an  injunction  is  sufficient 
without  the  signature  of  the  plaintiff  in  the  action. 

Causes  ot  AenoN. — ^Those  causes  of  action  growing  directly  out  of  the 
breach  of  an  undertaking  can  be  th^  subject  of  but  one  action. 

Answer — Waiver. — An  answer  by  a  party,  after  the  overruling  of  his  de- 
murrer, waives  all  defects  in  the  complaint,  except  those  which  may 
properly  be  taken  advantage  of  on  a  motion  in  arrest  of  judgment. 

Verification— Answer — Deniai^. — When  the  complaint  is  verified,  the 
answer  must  deny,  specifically,  every  material  allegation  of  the  com- 
.  plaint,  but  need  not  traverse  mere  matters  of  surplusage. 

Defective  Verification — Motion  to  Strike  out— An  answer  can  not  be 
disregarded  because  of  a  defective  verification.  A  judgment  rendered 
on  the  pleadings  upon  the  grounds  of  such  defect  is  erroneoos.  The  only 
proper  mode  of  reaching  such  a  defect  is  by  a  motion  to  strike  out. 

Verification. — A  verification  of  a  pleading  made  by  a  person  not  a  party  to 
the  action  is  sufficient  if  it  shows  any  statutory  reason  why  it  is  not 
made  by  a  party  to  the  action. 

Error  to  the  district  court  of  the  second  judicial  district, 
Ada  couutj. 

Albert  Heed,  for  the  plaintiffs  in  error. 
Huston  &  Gray,  for  the  defendants  in  error. 

Whitson,  J.,  delivered  the  opinion.  Hollister,  J.,  con- 
curred.    NoGGLE,  C.  J.,  dissented. 

This  action  was  brought  in  the  district  court  of  Ada 
county,  by  Stephen  Durbin  against  Peter  Pence  and  E.  S. 
Sterling,  to  recover  the  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  issuing  of  an  injunction  in  favor  of 
one  H.  M.  Freeman,  against  the  said  Durbin,  upon  the 
undertaking  to  which  Pence  and  Sterling  had  become 
sureties.  The  defendants  demurred  to  the  complaint  upon 
two  grounds:  1.  That  several  causes  oF  action  have  been 
improperly  united.  2.  The  said  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled,  and  leave  given  to  the  defendants 
to  answer  the  complaint,  they  excepting  to  the  decision  of 

*  -  • 

the  court  overruling  the  demurrer.     Whereupon  the  plaint- 
iff moved  the  court  ''for  judgment  on  the  pleadings,  on  the . 
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groand  tbat  the  answer  filed  herein  is  irrelevant,  inasmuch 
as  it  sets  forth  no  defense  whatever  to  the  cause  of  action 
contained  in  plaintiffs'  complaint.  The  motion  was  sus- 
tained and  judgment  given  accordingly. 

The  defendants  now  bring  their  writ  of  error  to  this 
court,  and  assign  as  grounds  therefor:  1.  That  the  de- 
murrer to  the  complaint  should  have  been  sustained*  2. 
That  the  motion  for  judgment  on  the  pleadings  should 
have  been  denied. 

In  support  of  the  first  point,  it  is  urged  that  the  bond,  not 
being  signed  by  the  principal.  Freeman,  could  not  bind  the 
defendants.  Section  115  of  the  civil  practice  act  provides 
that  on  granting  an  injunction,  the  court  or  judge  shall  re- 
quire, except  where  the  people  of  the  territory  are  plaintiffs, 
a  written  undertaking  on  the  part  of  the  plaintiff,  with  suf- 
ficient sureties,  etc.  We  think  the  undertaking  in  this 
case  sufficient  in  this  particular.  The  law  does  not  require 
that  the  plaintiff  shall  execute  an  undertaking  with  sufficient 
sureties,  but  that  an  undertaking  shall  be  executed  on  the 
part  of  the  plaintiff,  with  sufficient  sureties. 

Again  it  is  urged  that  several  causes  of  action  have  been 
improperly  united.  This  position  we  think  untenable,  as 
the  causes  of  complaint  all  grow  directly  out  of  the  breach  of 
the  undertaking,  and  can  be  the  subject  of  one  action  only. 
Even  if  such  objections  were  well  founded,  the  defendant, 
having  answered  after  the  overruling  of  his  demurrer,  can 
not  make  such  objection  here.  His  right  to  take  any  ad- 
vantage of  the  defects  in  the  complaint  is  waived  by  answer- 
ing. In  such  a  case,  all  objections  to  a  pleading  are  waived 
by  answering,  except  such  as  may  properly  be  raised  upon 
a  motion  in  arrest  of  judgment.  {Pierce  v.  MmUurin,  1 
Cal.  470;  De  Boom  v.  Prieally,  Id.  206.) 

As  to  the  second  ground  of  error,  we  think  it  well  taken. 
The  motion  for  judgment  was  made  upon  the  ground  that 
the  answer  was  irrelevant  and  was  no  defense  to  the  cause 
of  action  set  up  in  plaintiffs'  complaint.  The  answer  puts 
in  issue  every  material  allegation  in  the  complaint.  It  is 
true,  that  the  plaintiff  gives  the  items  of  the  damages  sus- 
tained, which  in  the  aggregate  amount  to  two  hundred  and 


552  Pence  v.  Durbin.  [Sup.  Ct. 

Opinion  of  the  Court — ^Whitson,  J. 

seventj-two  dollars,  but  suoh  items  were  nnnecessary,  as 
all  such  matters  might  have  been  given  in  evidence  under 
the  general  allegation  of  damages  on  account  of  a  breach 
of  the  undertaking;  and  therefore,  such  particularity  being 
entirely  surplusage,  the  defendant  was  not  required  to 
traverse  them  specifically.  (Racouillat  v.  Bene,  32  Cal.  450.) 
But  it  is  urged  that  the  verification  to  the  answer  is  defect- 
ive, and  that  per  consequence  the  answer  was  properly  dis- 
regarded. 

This  position  can  not  be  sustained.  The  only  way  to 
reach  such  a  defect  is  by  motion  to  strike  out  the  pleading 
for  want  of  verification,  so  that  the  party  may  have  an  op- 
portunity to  amend  in  that  respect,  if  he  so  desires.  The 
verification  is  no  part  of  the  pleading,  but  is  only  a  formal- 
ity required  to  give  it  solemnity,  and  if  a  party  does  not 
make  a  specific  objection  to  the  pleading  on  that  ground,  he 
is  presumed  to  waive  it.  This  is  especially  so  in  this  case, 
as  the  plaintiff  in  his  motion  made  no  objection  on  that  ac- 
count. {Ghreenfield  v.  Steamer  Ounndl,  6  Gal.  67;  Drum  v. 
Whiting,  9  Id.  422;  Nash's  Pr.  and  PI.  97.)  But  in  this 
case  we  think  the  verification  good.  The  affidavit  is  made 
by  Freeman,  against  whom  the  injunction  was  issued^  and 
who  swears  that  the  facts  stated  in  the  answer  are  within 
his  personal  knowledge,  which  is  one  of  the  cases  in  which 
the  affidavit  may  be  made  by  another  person  than  the  party. 

Freeman  does  not  state  that  the  defendants  are  absent 
from  the  county,  or  that  they  are  unable  to  verify  the  an- 
swer, but  upon  the  other  ground,  provided  in  section  55  of 
the  civil  practice  act,  that  all  the  facts  are  within  his  own 
personal  knowledge.  The  reason  he  assigns  for  making  the 
affidavit,  is  the  very  reason  why  the  defendants  do  not 
make,  or  at  least  one  of  the  reasons  why  they  need  not 
make  it.  In  the  reason  assigned  by  him  for  making  the 
affidavit,  is  embodied  the  very  reason  why  the  defendants 
do  not  make  it. 

The  judgment  of  the  court  below  is  reversed,  and  cause 
remanded. 
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JOHN  GORMAN,  Appellant,  v.  THE  BOABD  OF  COM- 
MISSIONERS  OF  BOISE  COUNTY  ET  AL.,  Re- 

spondents. 

County  Commissionbbs— Jurisdiction. — A  board  of  county  commissioners 
is  a  tribunal  created  by  statute,  with  limited  jurisdiction,  and  only  quasi 
judicial  powers,  and  can  not  act  except  in  strict  accordance  with  the 
statute. 

Assessor — Tax  Collector — Official  Oath. — ^An  assessor  and  tax  collector, 
whose  oath  of  office  as  both  assessor  and  tax  collector  is  indorsed  on  his 
bond  as  assessor,  is  not  required  to  take  another  oath  as  tax  collector 
when  he  files  his  bond  as  tax  collector. 

Official  Bond,  Approval  of  Commissioners. — It  is  the  duty  of  the  board 
of  county  commissioners  to  approve  the  bond  of  an  assessor  and  tax  coU 
lector  pro/orma,  if,  upon  its  face,  it  is  pi^ima  facie  good.  The  board  may, 
at  any  time  afterwards,  cite  the  sureties,  to  make  a  further  justifica- 
tion, and,  in  case  it  is  deemed  insufficient,  may  cite  the  officer  to  show 
cause  why  his  office  should  not  be  declared  vacant. 

County  Commissioners — Record — Presumptions. — ^The  order  of  a  board 
of  county  commissioners,  requiring  the  officers-elect  to  give  bonds  in  par- 
ticular sums,  is  of  no  force  except  as  to  the  officers-elect  at  the  time  of 
.  mak^g  such  order.  The  board  of  county  commissioners  is  required,  by 
law,  to  keep  a  record  of  its  proceedings,  and  no  presumption  arises  as  to 
the  regularity  of  any  of  their  proceedings,  not  appearing  of  record,  even 
though  parties  may  have  acted  upon  the  supposed  order  of  such  board. 

Tax  Collector — Official  Bond. — A  tax  collector  is  not  required,  by  stat- 
ute, to  give  a  bond  with  sureties  in  double  the  amount  of  the  whole 
penal  sum  of  his  bond. 

County  Combossioners — Jurisdiction. — A  board  of  county  commissioners 
has  no  power  or  authority  to  pass  upon  the  malfeasance  or  misfeasance 
of  an  officer;  those  questions  belong  to  a  higher  tribunal,  having  juris- 
diction to  punish  the  officer,  if  found  guilty. 

Intendments — Officers. — Every  intendment  of  the  law  is  to  be  taken  in 
favor  of  those  whom  the  people  have  elected  to  serve  In  an  official  capac- 
ity. Courts  should  not  seek  an  excuse  to  defeat  the  will  of  the  people, 
but  rather  to  carry  out  and  protect  it. 

Appeal  from  the  district  court  of  the  second  judicial  dis- 
trict, Boise  county, 

George  Ainslie,  Alanaon  Smith,  and  Milton  Kelly ,  for  the  ap- 
pellant. 

H.  E,  Prickett  and  J.  W.  Huston,  for  the  respondents. 

Whttso!^,  J.,  delivered  the  opinion.     Holuster,  J.,  con- 
curred.    NoGGLE,  0.  J.,  dissented. 

John  Gorman  was  elected  at   the  general  election  in 
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November,  1872,  to  the  office  of  assessor  and  tax  collector 
of  Boise  county  for  the  term  of  two  years,  commencing  on 
the  first  Monday  in  January,  1873,  on  which  day  he  filed 
the  necessary  bond  as  such  assessor,  which  was  approved 
by  the  board  of  county  commissioners.  He  also  took  the 
necessary  oath  as  assessor  and  tax  collector,  which  was 
duly  indorsed  on  the  bond.  On  the  eighth  day  of  April, 
1873,  Gorman  presented  an  additional  bond  as  tax  collector 
to  the  board  in  the  sum  of  fifteen  thousand  dollars,  which 
was  rejected  by  the  board  for  reasons  stated  by  them,  but 
not  necessary  here  to  consider.  On  the  eleventh  day  of 
April,  1873,  he  presented  a  second  bond  as  tax  collector,  to 
the  board,  which  was  also  rejected,  for  the  reasons  follow- 
ing, to  wit: 

"April  11,  1873,  the  bond  of  John  Gorman  as  tax  col- 
lector of  Boise  county  is  rejected  for  the  reasons  that  it  is 
not  executed  by  sufficient  and  responsible  sureties.  James 
Hoey,  one  of  the  offered  bondsmen,  stated,  after  he  had 
signed  the  bond,  that  he  was  drunk  when  he  signed  the 
bond,  and  that  he  would  not  be  worth  a  dollar  if  his  debts 
were  paid." 

Further,  ''also  Matt.  Luney,  who  was  on  the  bond  offered 
on  the  eighth  inst.  for  fifteen  hundred  dollars,  whom  we 
consider  good  for  that  amount  at  that  time,  is  on  the  one 
offered  this  day  for  two  thousand  dollars;  and  in  the  mean 
time  we  have  ascertained  that  he  is  on  another  bond  for 
the  sum  of  two  thousand  dollars,  of  which  we  had  no  knowl- 
edge on  the  eighth  instant.  He  is  also  on  the  sheriff's 
bond  as  tax  collector  for  the  sum  of  one  thousand  two  hun- 
dred and  fifty  dollars.  This,  with  his  other  debts  and  lia- 
bilities, we  consider  more  than  his  property  is  worth. 
Also  Charles  Kolny,  one  of  the  offered  bondsmen,  is  liable 
on  the  bond  of  J.  F.  Cheatly,  road  supervisor  of  road  dis- 
trict No.  2,  for  the  sum  of  two  thousand  dollars,  and  on  the 
bond  of  B.  K.  Errin,  constable  of  Placerville,  for  the  sum 
of  one  thousnd  dollars,  and  is  assessed  for  only  two  thou- 
sand one  hundred  dollars. 

*' Also  Hugh  Craig's  property  consists  principally  of  a 
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rancb,  which  may  be  held  as  a  homestead,  and  that  his  in- 
debtedness is  equal  to  the  remainder  of  his  property. 

*'  Also  on  one  of  the  commissioners  saying  that  he  would 
like  to  have  some  of  the  offered  bondsmen  appear  before 
the  board  for  further  justification,  Mr.  Gorman  replied  that 
he  would  not  bnng  any  of  them.  For  the  foregoing  rea- 
sons we  are  unwilling  to  accept  the  bond  of  John  Gorman 
as  tax  collector  for  the  years  1873  and  1874,  who  is  now  de- 
faulter to  Boise  county  in  the  sum  of  six  thousand  four 
hundred  and  fifty-seven  dollars  and  twenty-four  cents,  or 
more.  On  the  twelfth  of  April,  1873,  the  board  made  the 
following  order*  to  wit: 

"  'April  12,  1873.  It  is  hereby  ordered  by  the  board  of 
county  commissioners  of  Boise  county  that  the  office  of 
county  assessor  and  ex  officio  tax  collector  held  by  John 
Gorman  be,  and  the  same  is  hereby  declared  vacant,  for 
the  following  reasons,  to  wit: 

'''First,  the  said  Gorman  has  failed*  to  file  a  good  and 
sufficient  bond,  as  tax  collector  of  said  Boise  county. 
Second,  the  said  John  Gorman  is  now  a  defaulter  to  Boise 
county,  as  county  assessor  and  ex  officio  tax  collector,  in  the 
sum  of  ($6457.24)  six  thousand  four  hundred  and  fifty- 
seven  dollars  and  twenty-four  cents.  Third,  the  said  John 
Gorman  has  been  willfully  neglectful  in  the  discharge  of  his 
duties  as  assessor  and  ex  officio  tax  collector  of  Boise 
county.  Fourth,  that  the  said  John  Gorman  has  shown 
himself  incompetent  to  properly  discharge  the  duties  of 
said  office  of  assessor  and  ex  officio  tax  collector  of  Boise 
county. 

"  'It  is  hereby  ordered  by  the  board  of  county  commission- 
ers of  Boise  county  that  Ben.  T.  Davis  be,  and  he  is  de- 
clared appointed  assessor  and  ex  officio  tax  collector  of  Boise 
county  for  the  years  1873  and  1874,  in  place  of  John  Gor- 
man, removed  from  office.'  The  bondsmen  being  satis- 
factory, the  bond  of  Ben.  T.  Davis,  as  assessor  and  tax  col- 
lector, was  approved.  It  also  appears  from  the  record  that 
the  board,  in  October,  1868,  fixed  the  bonds  of  the  officers 
elect,  and  among  them  the  tax  collector's  bond  at  fifteen 
thousand  dollars." 
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From  the  order  rejectiDg  his  bond,  as  also  the  order  de- 
clariug  the  office  of  assessor  and  tax  collector  vacant,  and 
the  order  appointing  Davis  assessor  and  tax  collector  of  Boise 
county  in  his  place,  Gorman  appealed  to  the  district  conrt 
and  the  court  affirmed  the  decision  of  the  board. 

The  court,  however,  in  passing  upon  the  questions  in- 
volved in  the  case,  says:  "If  I  should  or  could  be  confined 
to  the  subsequent  action  of  the  board  of  county  commis- 
sioners, I  should  be  compelled  to  say  that  while  they  have 
made  a  correct  decision,  they  have  offered  no  good  reason 
for  their  ruling."  The  court  then  proceeds  to  give  the 
reasons  upon  which  to  base  the  decisions  affirming  the 
action  of  the  board,  which  are,  substantially :  • 

1.  That  the  action  of  the  board  of  commissioners  of  Oc- 
tober, 1868,  in  fixing  the  amount  of  the  tax  collector's  bond, 
was  binding  on  Gorman. 

2.  That  his  oath  of  office  was  not  indorsed  on  the  bond. 

3.  That  when  the  penal  sum  of  any  bond  isfifteen  thousand 
dollars,  the  sureties  must  be  bound  in  double  that  sum, 
and  each  justify  in  the  amount  for  which  he  becomes  liable. 

Gorman  now  appeals  to  this  court.  We  do  not  think  that 
the  reasons  given  by  either  the  commissioners  or  the  dis- 
trict court  can  be  sustained,  or  that  the  action  of  either, 
aside  from  the  reasons  given,  can  be  affirmed,  and  in  view 
of  the  various  reasons  given  by  each,  we  think  that  all  the 
questions  involved  can  be  disposed  of  under  six  general 
heads,  and  under  those  we  will  consider  the  case. 

1.  A  board  of  county  commissioners  is  a  tribunal  created 
by  statute  with  limited  jurisdiction  and  only  quasi  judicial 
powers,  and  can  not  proceed  except  in  strict  accordance 
with  the  mode  provided  by  statute.  It  has  no  right  or  au- 
thority to  adopt  any  other  mode  than  that  required  or  provided 
by  statute.  The  statute  is  its  guide,  and  a  strict  adherence  to 
it  is  as  essential  as  that  of  the  mariner  to  his  compass.  The 
whole  tenor  of  the  text-books  and  the  authorities  is  to  this 
effect.  There  is  and  can  be  no  safety  in  any  other  rule.  Men's 
rights  can  not  be  defeated  by  the  mere  discretion  of  such 
an  inferior  tribunal,  and  not  even  by  one  of  much  more 
extended  jurisdiction.     Leave,  when  once  given,  to  go  out- 
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side  of  the  statute  and  make  rales  and  regulations  to  gov- 
ern in  such  cases,  would  be  very  dangerous,  not  only  to  the 
letter  but  to  the  spirit  of  the  law.  The  rule  which  will 
allow  a  board  of  commissioners  to  suspend  a  county  officer 
without  a  **  thus  saith  the  law*'  would  allow  the  district  court 
to  suspend  the  board,  and  this  court  to  suspend  the  district 
court. 

2.  The  board  did  approve  Gorman's  bond  as  assessor,  and 
he  took  the  oath  both  as  assessor  and  tax  collector,  which 
was  indorsed  on  this  bond.  The  provision  of  the  statute, 
therefore,  which  requires  the  tax  collector  to  indorse  his 
oath  of  office  upon  the  bond  required  of  him  by  the  twen- 
ty-foi^th  section  of  the  revenue  act,  can  have  no  reference 
to  any  case  except  when  the  assessor  has  failed  to  take  the 
oath  as  tax  collector.  When  he  took  the  oath  as  assessor, 
Gorman  took  the  oath  of  office  as  assessor  and  tax  collector 
at  the  same  time,  and  the  most  that  can  be  said  of  his  ac- 
tion in  that  respect  is  that  he  took  it  before  required  to  do 
so.  Can  it  be  claimed  that  by  reason  of  such  action  he 
would  not  be  liable  for  perjury  in  case  he  refused  or  failed 
to  execute  his  duties  according  to  the  oath  he  had  taken  ? 
Certainly  not.  It  could  not  strengthen  the  bond,  or  bind 
any  stronger  the  liabilities  of/  the  sureties,  and  is  only  a  re- 
quirement for  convenience,  and  therefore  merely  directory. 

3.  It  was  the  duty  of  the  board  to  approve  the  bond  of 
Gorman  pro  forma,  if  upon  its  face  it  was  prima  facte  good. 
There  is  no  provision  of  statute  pointing  out  any  other 
course.  Bonds  are  required  to  be  in  a  certain  amount  and 
form,  and  the  sureties  are  required  to  have  certain  qualifi- 
cations which  are  to  be  determined  by  their  several  oaths. 
The  seventh  section  of  the  law  concerning  the  official  bonds 
of  officers  in  the  case  of  a  county  officer,  requires  that  the 
surety  should  justify  that  he  '^  is  a  resident  and  freeholder 
or  householder  within  such  county,  or  an  adjoining  county, 
and  that  he  is  worth  the  amount  for  which  he  becomes 
surety  over  and  above  all  his  debts  and  liabilities  in  unin- 
cumbered property,  situated  within  this  territory,  which 
may  be  levied  upon  and  is  not  exempt  from  execution  and 
forced  sale." 


1 


558  Gorman  i?.  County  Commissioners.     [Sup.  Ct. 

Opinion  of  the  Court — Whitson,  J. 

This  is  all  that  is  required  in  the  first  iustance.  After 
haying  approved  the  bond  the  board  might  at  any  time 
afterwards  require  a  further  justification,  under  the  provis- 
ions of  the  section  just  cited,  if  from  any  cause  the  board 
believed  the  sureties  insufficient,  and  having  once  deter- 
mined that  the  bond  was  insufficient  might  cite  the  officer  to 
appear  and  show  cause  why  the  office  should  not  be  de- 
clared vacant.  It  appears  that  the  county  commissioners 
consulted  the  assessment  roll  for  the  purpose  of  impeach- 
ing the  oath  of  those  who  had  become  sureties  on  this 
bond,  and  this  too  without  giving  the  notice  to  either  of  the 
sureties  to  make  a  further  justification.  This  mode  of  pro- 
ceeding is  not  only  in  direct  conflict  with  the  seventh  sec- 
tion of  the  act  of  the  fourth  session  concerning  the  official 
bonds  of  officers,  but  veiy  unjust  to  the  sureties. 

Besides  all  this  the  records  show  that  the  test  provided 
by  the  statute,  for  determining  the  sufficiency  of  sureties, 
was  not  applied,  and  was  entirely  without  the  statute,  even 
had  the  proper  time  arrived  to  test  the  sufficiency  of  the 
sureties,  by  way  of  further  justification.  The  assessment 
roll  of  Boise  county  might  not  show  all  the  property  owned 
by  the  surety,  and  was  therefore  no  good  index  to  his  worth. 

4.  The  order  of  the  board  of  1868,  requiring  the  tax  col- 
lector elect  to  give  bond  in  the  sum  of  one  thousand  five 
hundred  dollars,  could  not  extend  beyond  the  term  of  the 
tax  collector  then  elect.  The  fact  that  assessors  have  been 
acting  upon  that  order  can  make  no  difference. 

The  giving  of  the  bond  in  any  greater  sum  than  that  re- 
quired by  law  or  by  the  board,  was  entirely  gratuitous  on 
the  part  of  Gorman.  All  the  proceedings  of  the  board  are 
required  to  be  made  of  record  by  the  provisions  of  the 
sixth  section  of  the  act  of  the  fifth  session  creating  a  board 
of  county  commissioners,  etc.,  and  hence  it  follows  that 
anything  not  so  of  record,  is  no  part  of  the  proceedings. 
Nothing  can  be  inferred  or  presumed  as  to  the  regularity  of 
the  proceedings  of  an  inferior  tribunal,  with  the  limited 
jurisdiction  which  has  been  conferred  upon  the  boards  of 
county  commissioners. 

I  consider  that  the  object  of  the  twenty-fourth  section  of 
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the  revenue  act,  was  not  only  to  fix  the  amount  of  the  tax 
collector's  bond,  but  also  to  make  provision  for  requiring  a 
bond  in  a  greater  amount  whenever  the  exigencies  of  the 
case  required  it,  and  it  is  the  duiiy  of  the  commissioners  to 
see  that  a  bond  in  sufficient  amount  has  been  tendered  by 
the  tax  collector;  and  it  will  not  do  for  them  to  satisfy 
themselves  that  the  matter  is  understood.  It  is  their  duty 
to  make  it  understood  by  making  it  a  matter  of  record  as 
to  what  they  want  and  require  in  the  premises.  A  failure 
to  do  this  is  as  much  to  be  regarded  as  any  little  informal- 
ity which  officers  may  have  neglected.  It  will  not  do  to 
say  that  technicalities  must  be  overlooked  in  a  court,  and 
yet  the  same  court  require  the  utmost  particularity  of  those 
whose  rights  are  being  passed  upon. 

Again,  Gorman  did  give  a  bond  in  the  sum  of  fifteen 
thousand  dollars,  and  the  reason  urged  by  the  cpurt  below 
for  rejecting  the  bond,  to  wit,  that  it  did  not  conform  to 
the  requirements  of  the  eighth  section  of  the  act  of  the  fifth 
session  concerning  the  official  bonds  of  officers,  can  have 
no  application  to  the  assessor  and  tax  collector,  as  the 
twenty-fouth  section  of  the  revenue  act  makes  special  pro- 
vision in  regard  to  the  bond  of  assessor  and  tax  collector. 

6.  The  board  of  commissioners  has  no  authority  to  pass 
upon  the  malfeasance,  or  misfeasance  of  any  officer.  The 
statute  is  plain  and  unequivocal  upon  that  question,  and  it 
would  be  a  novel  proceeding  if  a  board  of  county  commis- 
sioners could  declare  an  officer  guilty  of  that  for  which  the 
law  imposes  a  heavy  fine,  and  in  some  cases  imprisonment, 
and  having  done  so  without  hearing  the  officer  or  even  giv- 
ing him  an  opportunity  to  be  heard,  declare  his  office  va- 
cant, and  then  appoint  his  successor.  Such  a  proceeding 
would  soon  render  useless  the  criminal  courts,  and  make 
the  officers  elected  by  the  people  ''mere  clay  in  the  hands 
of  the  potter." 

6.  Every  intendment  of  the  law  is  to  be  construed  most 
strongly  in  favor  of  those  whom  the  suffrages  of  the  people 
have  elected  to  serve  them.  Courts  should  not  seek  for  ex- 
cuses to  defeat  the  will  of  the  people  as  expressed  at  the 
ballot-box,  but  should  rather  seek,  if  seek  at  all«  for  some 


560  People  v.  Watebs.       [Sup.  Cfc. 

Opinion  of  the  Court — Whitson,  J. 

—  _.  .-..  ■ . . 

excuse  to  protect  that  will  inviolate.    In  this  is  our  only 
safety.     We  have  too  much  of  that  spirit  which  seeks  to 
thwart  the  will  of  the  people,  and  we  have  also  seen  some  of 
the  deplorable  consequences. 
Judgment  of  the  court  below  reversed. 


THE  PEOPLE,  Eespondents,  v.  JAMES  WATERS,  Ap- 

PELLANT. 

Becord  in  a  Criminal  Case — Exceptions. — Any  matter  not  otherwise 
forming  a  pc^rt  of  the  record,  must  be  made  so,  by  a  bill  of  exceptions. 

Idem. — All  the  formalities  required  by  the  statute  to  be  observed  in  a  crimi- 
nal case,  are  not  required  to  be  made  a  part  of  the  record. 

Presumptions. — This  court  can  not  presume  that  anything  was  omitted  to 
be  done,  by  the  court  below,  that  the  law  requires  to  be  done,  to  insure 
a  fair  trial;  but  must  presume,  in  the  absence  of  any  showing  to  the  con- 
trary by  the  defendant,  that  everything  necessary  to  be  done  was  done. 

Record — Matters  not  a  Part  of. — The  statute  does  not  require  that  the 
fact  of  the  arraignment,  or  that  the  jury  was  admonished  at  each  adjourn- 
ment of  the  court,  or  that  the  officer  in  charge  of  the  jury  was  sworn, 
should  be  made  a  part  of  the  record  of  the  action. 

Criminal  Law. — The  formalities  required  by  our  statute  to  be  observed,  in 
the  trial  of  felonies,  are  the  same  in  one  class  or  g^rade  as  in  any  other 
class  or  grade. 

Appeal  from  the  district  court  of  the  third  judicial  dis- 
trict, Oneida  county.  The  defendant  was  indicted  for  the 
crime  of  murder,  and  convicted  of  murder  in  the  first  de- 
gree. From  the  judgment  of  death,  rendered  upon  that 
conviction,  he  appealed.  After  argument  upon  that  appeal, 
at  this  term  of  the  court,  the  judgment  of  the  district  court 
was  affirmed;  but  no  opinion  was  given  in  writing  thereon. 
The  following  opinion  was  given  upon  a  petition  for  a  re- 
hearing. 

L.  P.  Higbee  and  V,  S.  Andefi^son^  for  the  appellant. 
F,  E,  Ensign  and  J,  W.  Huahn,  for  the  respondents. 

Whitson,  J.,  delivered  the  opinion.  Hollister,  J.,  con- 
curred specially  in  the  judgment.  Noggle,  C.  J.,  dis- 
sented. 

This  cause  comes  before  us  upon  a  petition  for  a  rehear- 


Jan.  1874.]  People  v.  Waters.  561 

Opinion  of  the  Conrt — Whitson,  J. 

ing,  this  court  or  a  majority  of  it  having  at  the  present  term 
affirmed  the  judgment  of  the  court  below.  The  points  to 
which  our  special  attention  has  been  directed  as  reasons 
why  the  petition  should  be  granted  are  substantially: 

1.  That  the  record  in  the  cause  shows  no  formal  arraign- 
ment of  the  defendant. 

« 

2.  That  the  record  does  not  show  that  the  officer  in  charge 
of  the  jury,  at  each  adjournment,  or  during  their  delibera- 
tions upon  a  verdict,  was  sworn  as  provided  by  sections  379 
and  388  of  the  criminal  practice  act. 

3.  That  the  record  does  not  show  that  at  each  adjourn- 
ment of  the  court  the  jury  was  admonished  as  provided  by 
section  380  of  such  act. 

It  is  urged  by  defendant's  counsel,  that  all  these  things 
being  required  by  the  law,  must  appear  affirmatively  by  the 
record.  We  are  fully  aware  that  courts  have  held  strictly 
to  the  doctrine  of  requiring  everything  to  appear  of  record 
which  the  law  enjoins  in  the  trial  of  a  person  charged  with 
a  felony.  Our  statute,  however,  while  it  requires  all  the 
formalities  known  to  the  common  law,  has  provided,  by 
section  449,  what  shall  constitute  the  record  of  the  action. 
By  section  479  it  is  provided  what  shall  be  sent  to  this 
court  for  our  consideration  on  appeal,  to  wit:  **  A  copy  of 
the  notice  of  appeal  and  of  the  record."  Any  matters  not 
a  part  of  the  record  must  be  taken  advantage  of  by  a  bill  of 
exceptions,  which,  when  properly  settled  and  signed  by  the 
judge,  becomes  a  part  of  the  record.. 

In  the  absence  of  any  exception,  as  to  those  matters  not 
required  to  be  made  a  part  of  the  record,  no  error  can  be 
presumed;  and  if  such  did  exist,  this  court  is  powerless,  in 
the  absence  of  any  effort  on  the  part  of  defendant's  counsel, 
to  bring  those  matters  properly  here.  It  does  not  appear 
by  the  bill  of  exceptions  that  the  court  failed  to  do,  or  to 
have  done,  either  of  the  things  complained  of  in  this  peti- 
tion. 

It  is  true  that  the  defendant  is  not  bound  to  make  a 

record,  or  to  except  to  any  error  committed  in  his  trial, 

which  appears  in  the  record  proper  of  the  cause,  but  if  any 

substantial  right  has  been  denied  him,  oar  the  court  failed 
36 
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to  do,  or  require  to  be  done,  any  of  the  things  essential  to 
a  fair  trial,  not  required  to  be  made  of  record,  he  must  take 
advantage  of  it  by  exception,  and  force  upon  the  record 
something  which  is  not,  by  operation  of  law,  a  part  of  it. 

In  the  case  of  the  People  v.  Corbett,  28  Cal.  328,  under  a 
statute  exactly  like  ours,  the  court  says:  ''If  the  defendant 
had,  at  any  time  anterior  to  the  trial,  pleaded  not  guilty,  the 
defects  in  the  arraignment,  or  rather  the  omission  to  ar- 
raign, might  have  been  cured  on  the  ground  of  waiver." 
In  that  case  there  was  no  plea  whatever,  and  the  court  held 
that  there  was  nothing  for  the  jury  to  try.  In  the  case  of 
Jacobs  V.  The  Commonwealth,  5  Serg.  &  R.  317,  the  supreme 
court  of  Pennsylvania,  while  it  did  not  sanction  the  prac- 
tice, held  that  no  record  of  the  arraignment  was  necessary 
in  cases  of  felony,  except  capital  cases.  Our  statute  makes 
no  distinction  in  favor  of  one  felony  more  than  another  as 
to  the  formalities  to  be  observed,  and  if  they  can  be  dis- 
pensed with  in  one  instance  they  may  in  any,  so  far  as  ap- 
pearing upon  the  record  is  concerned.  We  think,  however, 
with  the  supreme  court  of  Pennsylvania,  that  these  omis- 
sions in  the  practice  ought  not  to  be  sanctioned. 

Section  243,  of  the  criminal  practice  act,  provides  that 
''No  indictment  shall  be  deemed  insufficient,  nor  shall  the 
trial,  judgment,  or  other  proceeding  thereon,  be  affected 
by  reason  of  any  defect  or  imperfection  in  matters  of  form, 
which  shall  not  tend  to  the  prejudice  of  the  defendant." 
Again  section  486,  of  the  same  act,  provides,  that  "  after 
hearing  the  appeal,  the  court  shall  give  judgment  without 
regard  to  technical  error  or  defect,  which  do  not  affect  the 
substantial  rights  of  the  parties." 

But  it  is  urged  that  these  are  substantial  rights.  Be  it 
bo;  but  it  is  not  a  substantial  right  to  have  these  things  ap- 
pear in  the  record,  and  it  does  not  appear  that  the  defend- 
ant has  been  deprived  of  them,  and  as  before  stated,  that 
not  required  to  be  made  of  record  must  be  taken  advantage 
of,  affirmatively,  by  the  defendant.  Does,  then,  the  record, 
required  by  law,  show  a  proper  and  legal  conviction  of  the 
defendant,  or  does  it  show  error  ?    We  think  it  shows  no 
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error,  and  farther  that  the  defendant  has  failed  to  show 
error  de  hors  the  record. 

Having  dissented  from  the  opinion  of  a  majority  of  this 
court  affirming  the  judgment  of  the  court  below,  it  might  not 
be  improper  to  give  my  reasons  here  for  not  granting  this 
petition.  A  majority  of  this  court  do  not  differ  upon  the 
illegality  of  the  act  of  the  legislature,  providing  for  seven 
grand  jurors,  instead  of  what  they  are  pleased  to  term,  '^  a 
common  law  grand  jury,"  while  on  the  other  hand,  I  hold 
that  it  is  a  rightful  subject  of  legislation,  and  entirely  within 
the  control  of  the  law-making  power  of  the  territory.  There- 
fore any  new  trial  by  the  court  below  could  not  rectify  that 
error,  if  error  it  be. 

It  has  repeatedly  been  held  that  the  states  may  even  abol- 
ish grand  juries  entirely,  and  that  article  5  of  the  amend- 
ments to  the  constitution  of  the  United  States  has  no  ref- 
erence to  any  crimes,  except  those  of  which  the  federal 
courts  have  cognizance. 

Any  other  construction  would  deprive  the  states  of  legis- 
lating upon  the  subject  to  the  extent  of  abolishing  grand 
juries,  or  of  reducing  the  number  below  twelve.  There  is 
not  even  an  inference  to  be  deduced  from  any  law  of  con- 
gress, admitting  any  of  the  states  into  the  union,  or  in  fact 
any  other  law,  that  the  states  may  not  legislate  upon  this 
subject,  and  if  it  be  the  right  of  a  person  to  be  indicted  or 
presented,  by  a  grand  jury,  before  he  shall  be  held  to  an- 
swer for  a  capital,  or  otherwise  infamous  crime,  by  what 
process  of  reasoning  can  the  conclusion  be  reached,  that 
by  becoming  a  resident  of  a  state  a  person  has  surrendered 
his  rights  under  the  constitution  to  be  indicted  or  presented 
by  a  grand  jury,  before  he  can  be  tried  ?  But  the  legisla- 
ture of  this  territory  has  not  even  attempted  to  deprive  a 
person  of  the  right  to  be  indicted  or  presented  by  a  grand 
jury,  but  only  reduced  the  number  to  seven  instead  of 
twelve  or  more.  Can  it  with  reason  be  urged  that  not  less 
than  twelve  can  constitute  a  grand  jury?  If  such  were  the 
construction,  even  congress  could  not  reduce  the  number 
without  amending  the  constitution  of  the  United  States. 
Congress,  by  the  provisions  of  our  organic  act,  has  confided 
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to  us  the  manner  and  form  of  disposing  of  all  those  ques- 
tions arising  as  to  the  rights  of  person  and  property  of  oar 
people,  not  inconsistent  with  the  constitution  of  the  United 
States,  and  the  provisions  of  that  act,  with  certain  excep- 
tions, and  this  act  of  the  legislature,  not  being  inconsistent 
with  either,  it  seems  to  me  that  it  is  a  proper  subject  of 
legislation. 

For  the  reason  above  stated  the  petition  for  a  rehearing 
is  denied. 

HoLLlSTER,  J.  I  dissent  from  the  views  entertained  by 
Justice  Whitson  respecting  the  validity  of  the  law  of  the 
legislature,  passed  at  its  seventh  session,  prescribing  the 
number  of  grand  jurors,  and  fully  concur  with  him  upon  all 
the  other  points,  raised  upon  the  petition  for  rehearing, 
which  are  stated  in  his  opinion. 


M.    B.  WILKERSON  ET   AL.,   Plaintifps,    v.   L.    R. 

WALTERS  ET  AL.,  Defendants. 

BijuiTT — Multiplicity  of  Suitb. — ^The  doctrine  of  the  interposition  of  a 
court  of  equity  to  prevent  a  multiplicity  of  suits  can  not  be  maintained 
where  there  is  simply  a  multitude  of  individuals,  plainti£b,  whose  several 
interests  are  not  dependent  upon  one  another. 

Equity — Remedy  at  Law.  —Equity  will  not  relieve  where  tte  parties  have 
had  a  plain  and  speedy  remedy  at  law,  which,  by  their  own  negligence, 
they  have  not  availed  themselves  of. 

Action  to  enjoin  the  collection  of  jadgments  for  taxes. 
Certified  by  the  district  court  of  the  second  judicial  district, 
Ada  county. 

Huston  dk  Gray,  for  the  plaintiffs. 

Pricked  &  Hasbrouck,  and  F.  E.  Ensign,  for  the  defendants. 

Whitson,  J.,  delivered  the  opinion.  Hollibteb,  J.,  con- 
enrred.    Noggle,  C.  J.,  dissented. 

This  case  is  presented  to  us  upon  a  petition  for  a  rehear- 
ing, and  no  opinion  having  been  written  at  the  time  of,  nor 
since  the  decision  of  the  case,  we  propose  to  give  our  views 
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npon  the  whole  case  upon  this  applioation :  1.  As  to  avoid- 
ing a  multiplicity  of  suits.     2.  As  to  the  remedy  at  law. 

The  doctrine  of  the  interposition  of  a  coart  of  equity  to 
prevent  a  multiplicity  of  suits  can  not  be  maintained  where 
there  is  simply  a  multitude  of  individuals  whose  several  in- 
terests are  not  depending  upon  one  another.  It  can  make 
no  difference  to  Wilkerson  in  this  case,  whether  the  other 
plaintiffs  are  obliged  to  pay  this  tax  or  not,  and  vice  versa. 
There  is  no  community  of  interest  between  them,  and  th« 
question  presents  itself  only  as  to  whether  there  is  any  dan- 
ger of  a  multiplicity  of  suits  as  against  each  of  these  plaint- 
iffs. Clearly,  there  is  none,  as  the  act  of  the  legislature  of 
1872  and  1873  places  them  without  doubt  in  this  county, 
and  the  cause  which  led  to  the  conflict  between  the  counties 
in  making  the  assessments  is  not  likely  to  again  occur. 

Again,  the  parties  having  once  had  an  opportunity  to  con- 
test the  collection  of  these  taxes  in  a  court  of  law,  and  hav- 
ing failed  to  do  so,  are  in  no  condition  to  ask  the  interposi- 
tion of  a  court  of  equity  when  the  remedy  at  law  was  ample 
and  complete.  The  plaintiffs  might  have  defended  against 
.the  collection  of  these  taxes  under  the  thirty-ninth  section 
of  the  revenue  act,  and  might  even  now  have  the  judgment 
against  them  reopened  and  set  up  the  defense  provided  by 
the  fourth  subdivision  of  that  section,  or  if  the  taxes  are 
void  they  might  sue  each  and  every  of  the  officers  who 
should  attempt  to  levy  upon  their  property  to  satisfy  the 
amount  of  the  taxes. 

It  may  be,  and  no  doubt  is  true,  that  courts  of  equity  will 
often  lend  their  powei*s  to  test  the  validity  of  a  law  of  the 
legislature;  but  in  such  cases  the  party  coming  into  a  court 
of  equity,  must  not  have  been  guilty  of  laches  in  defending 
against  the  thing  sought  to  be  enforced,  when  an  oppor- 
tunity has  been  presented  to  do  so  in  the  ordinary  course 
of  the  law.  The  parties  in  this  case  have  had  ample  op- 
portunity to  resist  the  payment  of  these  taxes  in  the  actions 
which  were  instituted  against  them,  and  failed  to  make  any 
defense.  While  courts  of  equity  will  often  interfere  to  pre- 
vent the  collection  of  a  void  tax,  they  will  only  do  so  where 
the  parties  have  had  no  remedy  in  the  due  course  of  law^ 
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The  old  maxim,  that  ^'  those  who  ask  eqnitj  must  do  equi- 
ty," is  very  applicable  in  this  case.  It  does  not  appear  but 
that  the  court  which  rendered  the  judgments  in  these  cases 
had  complete  jurisdiction  of  the  persons  of  the  plaintiffs, 
and  if  so,  they  were  certainly  guilty  of  laches  in  not  mak- 
ing the  defense  that  they  were  residents  of  Idaho  county, 
and  that  their  property  was  all  within  such  county.  This 
they  could  easily  have  done,  if  such  was  the  fact,  and  thus 
hJGkve  avoided  the  necessity  of  appealing  to  a  court  of  equity.  It 
is  true  that  courts  of  equity  will  often  interfeTe  to  prevent  the 
enforcement  of  a  void  judgment,  but  in  such  cases  the  judg- 
ment sought  to  be  avoided  must  appear  to  be  void  upon 
the  face  of  the  record,  and  not  for  some  reason  de  hora  the 
record,  which  might  have  been  urged  against  its  renditiou 
in  the  court  where  it  was  rendered,  and  which  the  party,  by 
his  own  negligence,  failed  to  do. 

We  do  not  conceive  it  necessary  to  pass  upon  any  of  the 
other  questions  raised,  as  we  deem  the  reasons  already 
given  the  only  pertinent  ones  in  the  case,  the  question  of 
the  validity  of  the  act  of  the  legislature  of  January  10, 
1873,  validating  the  judgments  against  these  plaintiffs,  be- 
ing likely  to  arise  in  future  proceedings  thereunder. 

Petition  denied. 


MARGARET  RAT,  Respondent,  v.  HENRY  T.  RAY  and 
FERDINAND  DANGEL,  Appellants. 

Equity — Actions. — An  action  will  not  lie  in  a  court  of  equity,  to  enforce  a 
decree  against  a  person  not  a  party  to  such  decree;  nor  will  such  action 
lie  against  one  who  is  a  party  to  such  decree  when  he  remains  within  the 
jurisdiction,  and  is  amenable  to  the  process  of  tlie  court  which  rendered 
the  decree. 

Courts  of  Equity. — ^There  is  no  power  in  a  court  of  equity  to  confirm  or  en- 
force a  void  judgment  by  a  subsequent  proceeding  instituted  for  the  pur- 
pose. 

Husband  and  Wife— Common  Pboperty. — The  husband  has  the  absolute 
power  to  dispose  of  the  common  property  of  himself  and  wife,  to  the 
same  extent,  and  in  the  same  manner  as  he  has  of  his  separate  property, 
until  a  legal  separation  has  been  effected  by  a  court  of  'competent  juris- 
diction, and  a  division  made  under  the  direction  of  such  court. 

Injunction. — An  injunction  will  not  lie  to  prohibit  a  person  from  bringing 
an  action  to  test  his  right  to  property,  even  though  such  right  has  been 
adjudged  against  him  in  an  action  to  which  he  was  not  a  party. 
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Appeal  from  the  district  court  of  the  second  judicial  dis- 
trict, Ada  county. 

J.  Brumback  and  F.  E,  Ensign^  for  the  appellants. 
V.  S.  Anderson,  for  the  respondent. 

HoLLiSTER,  J,,  delivered  the  opinion.  Whitson,  J.,  con- 
curred.    NoGGLE,  C.  J.,  dissented. 

This  case  is  brought  to  this  court  on  an  appeal  from  a 
decree  of  the  district  court  of  Ada  county,  rendered  against 
the  appellants  in  favor  of  the  respondent.  The  circum- 
stances of  the  case,  as  disclosed  by  the  record,  are  as  fol- 
lows: The  respondent  filed  her  bill  for  a  divorce  against 
the  respondent  Henry  T.  Bay,  in  said  district  court,  on  the 
fifth  day  of  February,  1873,  and  for  the  custody  of  the 
children,  and  the  division  of  the  common  property.  .  On 
the  third  day  of  May  following,  a  decree  was  rendered,  dis- 
solving the  bonds  of  matrimony,  and  adjudging  that  the 
respondent  have  the  care  and  custody  of  the  children,  and 
that  all  the  property  (excepting  a  certain  claim)  owned  and 
held  by  the  parties  on  the  thirty-first  day  of  January,  or 
the  first  day  of  February,  1873,  the  day  of  the  separation, 
be  divided  between  them.  On  the  thirty-first  day  of  Jan- 
uary, 1873,  the  day  of  the  separation,  the  parties  owned 
and  held  among  other  things,  the  following  property,  viz., 
two  hundred  and  eighty-eight  head  of  cattle,  which  with 
the  natural  increase,  the  respondent  claimed,  was  to  be 
divided  between  herself  and  her  husband. 

The  bill  which  is  the  foundation  of  this  action,  alleges 
that  the  defendant.  Bay,  conspiring  and  confederating  with 
defendant,  Dangel,  did  on  the  fifth  of  February,  1873,  the 
day  the  action  for  a  divorce  was  commenced,  make  a  pre- 
tended sale  of  two  hundred  and  fifty-one  head  of  said  cattle, 
with  the  intent  and  purpose  of  defeating  any  judgment  that 
might  be  rendered  in  said  action  for  divorce,  and  hiding 
and  covering  up  the  property  of  said  defendant.  Bay,  so 
that  no  decree  for  the  division  6i  the  same  can  be  enforced. 
That  Dangel  was  fully  aware  at  the  time  that  a  separation 
had  taken  place,  and  that  a  suit  for  a  divorce  had  been,  or 
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was  about  to  be  commenoed,  and  of  plaintiff's  right  to,  and 
interest  in,  and  part  ownership  of  the  property,  and  that  all 
of  said  facts  had  been  presented  to  said  court  in  said  action 
for  divorce,  and  the  intent  to  defraud  plaintiff  by  said  pre- 
tended sale,  fully  and  plainly  appearing,  the  said  court  in 
its  decision  and  judgment,  and  decree,  set  aside  the  pre- 
tended sale  as  fraudulent,  and  decreed  a  division  of  all  the 
property  fraudulently  claimed  by  Dangel,  being  the  identi- 
cal property  owned  and  possessed  by  plaintiff  and  defend- 
ant Ray  on  the  thirty-first  day  of  January,  1873,  and  that 
by  said  court  the  title  to  said  property  was  fully  and  com- 
pletely adjudicated  and  determined,  and  can  not  be  changed 
except  by  a  reversal  or  modification  of  said  decree. 

The  bill  further  alleges  that  a  stay  of  proceedings  was 
allowed  in  said  action,  that  is,  until  the  sixth  day  of  May, 
and  on  the  application  made  by  the  plaintiff,  a  temporary 
restraining  order  was  granted,  restraining  the  defendants, 
Ray  and  Dangel,  from  disposing  of,  and  removing  the  said 
property,  and  they  were  further  ordered  to  show  cause  why 
said  restraining  order  should  not  be  made  absolute,  and  a 
receiver  appointed  to  take  possession  thereof.  That  due 
service  of  the  restraining  orders  was  made  on  Ray  and 
Dangel,  who  both  appeared  and  answered,  but  failing  to 
show  sufficient  cause,  the  order  was  made  absolute,  and  a 
receiver  was  appointed  on  the  thirteenth  day  of  May,  and 
defendants  were  ordered  to  deliver  possession  of  the  prop- 
erty to  the  receiver,  who  was  authorized  to  divide  it  between 
the  plaintiff  and  defendant  Ray,  on  the  expiration  of  tbe 
stay  of  proceedings.  That  through  threats  and  misrepre- 
sentations of  defendants,  no  person  could  be  got  to  take 
the  position  of  receiver,  and  give  bonds  as  required,  Dangel 
threatening  to  sue  and  resist  the  receiver. 

That  on  the  twenty-fourth  of  May,  the  time  of  the  stay  of 
proceedings  having  expired,  on  application  of  plaintiff,  and 
in  pursuance  of  said  decree,  and  to  enforce  the  same,  it 
was  ordered  by  the  judge  of  said  court  that  the  clerk  issue 
final  process  to  the  sheriff  to  enforce  the  decree  as  to  the 
division  of  the  property,  directing  the  sheriff  to  seize  and 
take  the  same,   in  whosesoever   hands   or  possession  it 
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might  be  found,  and  to  collect  and  divide  the  same  into 
two  equal  parts,  delivering  one  moiety  or  part  to  plaintiff, 
and  one  moiety  or  part  to  defendant,  Bay;  and  to  make  all 
the  costs  of  said  action  and  all  accruing  costs  out  of  the 
moiety  or  part  of  said  defendant  Bay.  That  said  final 
process  was  placed  in  the  hands  of  the  sheriff,  who  is  no\v 
engaged  in  executing  the  process,  and  has  taken  possession 
of  all  the  property  that  could  be  found,  and  within  a  day 
or  two  be  prepared  to  divide  the  same  as  directed.  That 
the  said  Dangel  was  in  said  final  process  and  order  re- 
strained from  interfering  or  hindering  the  sheriff  in  execut- 
ing said  process,  or  interfering  ^with  said  property. 

ThairBaid  order  was  duly  served  on  said  Dangel;  but,  dis- 
regarding the  order  of  the  judge,  he  did,  on  the  twenty- 
eighth  of  May,  demand,  in  writing,  the  redelivery  of  all 
said  two  hundred  and  fifty-one  head  of  cattle  to  him  by  the 
sheriff,  claiming  tbe  same  by  virtue  of  the  said  pretended 
and  fraudalent  sale  of  February  6,  1873,  wbich  had  been 
set  aside  and  annulled  by  the  court;  and  that  the  said  sher- 
iff, refusing  to  redeliver  the  same,  and  continuing  to  obey 
the  order  of  the  judge  in  the  premises,  the  said  Dangel  ap- 
plied to  the  judge  of  said  court  for  permission  to  bring  suit 
against  said  sheriff  for  the  possession  of  said  two  hundred 
and  fifty-one  head  of  cattle;  and  the  title  to  the  same  hav- 
ing already  been  determined,  the  said  Dangel  was  not  per- 
mitted to  bring  such  suit,  nor  interfere  with  the  enforce- 
ment of  the  decree  in  said  action. 

That  Dangel,  disregarding  and  disobeying  the  restrain- 
ing order  before  that  time  issued,  did,  on  or  about  the 
twenty-fourth  of  May,  proceed  to  brand  the  calves— the 
natural  increase  of  said  cattle — or  the  greater  part  of  them, 
with  the  letters  "F.  D.,"  and  has  changed  and  altered  tbe 
appearance  of  the  same,  with  the  intent  to  deprive  and  de- 
fraud the  respondent  of  her  interest  therein,  and  would 
have  branded  all  of  them,  unless  prevented  by  the  sheriff. 

That  ever  since  the  thirty-first  day  of  January,  the  day  of 
the  separation,  the  defendants  have  conspired  and  combined 
together,  and  planned  to  defeat  and  deprive  plaintiff  of  her 
interest  in  said  property,  and  that  since  the  said  decreOi 
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the  J  continue,  and  are  continuing  to  conspire,  plot,  and 
plan,  for  the  purpose  of  defeating  said  decree  and  depriv- 
ing plaintiff  of  her  interest  in  said  property,  and  that  they 
have  done  much,  and  are  continuing  in  their  acts  to  inter- 
fere with  the  process  of  the  court,  and  to  thwart  plaintiff  of 
her  just  rights  under  said  decree.  That  defendants  found 
all  their  acts  and  claims  upon  the  said  pretended  and  fraud- 
lent  sale  of  February  6,  which  has  been  disposed  of  by 
the  court.  That  they  threaten  to  destroy  the  property  be- 
fore plaintiff  shall  have  any  benefit  therefrom.  That  they 
threaten  to  kill  and  murder  any  person  plaintiff  puts  in 
charge  of  the  cattle,  and  to  take  forcible  possession  of  the 
same  from  plaintiff,  or  her  agents,  after  they  are  placed 
in  her  possession  by  the  sheriff. 

That  if  tbey  can  not  obtain  possession  of  them  by  force, 
the  said  Dangel,  instigated  by  Bay,  intends  to  bring  suit 
against  plaintiff,  and  replevy  the  same  from  her;  claiming 
the  same  under  said  fraudulent  sale  of  February  5,  which 
has  already  been  set  aside;  the  purpose  being  to  prevent 
plaintiff  from  having  and  enjoying  the  property  decreed 
by  the  court  to  belong  to  her,  and  to  worry  her,  and  com- 
pel her  to  accept  a  compensation,  and  to  take  the  sum 
only  of  eight  hundred-  dollars  for  all  her  interest  in  said 
property.  That  they  brag  and  threaten,  unless  she  takes 
the  said  sum  of  eight  hundred  dollars  she  shall  never 
receive  any  benefit  whatever  from  said  property.  She 
alleges  she  is  wholly  without  means  or  property  what- 
soever, except .  her  interest  in  said  property  (and  other 
property,  describing  it),  and  if  said  Dangel  be  permitted 
or  allowed  to  commence  and  prosecute  actions  against 
her  for  the  possession  of  one  half  of  said  two  hundred 
and  fifty  head  of  cattle  and  to  retain  possession  of  the 
other  half  now  about  to  be  divided  in  accordance  with  the 
decree  of  the  court,  she  will  receive  great  and  irreparable 
injury  and  damage,  and  the  decree  and  judgment  of  the 
court  entered  in  said  action  will  be  rendered  null  and  inef- 
fectual as  to  the  division  of  the  property,  and  the  said  Bay 
and  Dangel  will  have  succeeded  in  accomplishing  their  de- 
signs and  intentions  in  defrauding  her  of  all  her  interest  in 
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said  property,  and  rendering  nugatory  the  decree  and  judg- 
ment of  the  court. 

That  she  desires  the  said  judgment  and  decree  to  be 
forthwith  carried  into  execution,  and  is  advised  the  same 
can  not  be  done  without  the  assistance  of  this  court,  there 
being  no  remedy  at  law  in  the  premises,  and  inasmuch  as 
the  title  to  and  interest  of  all  concerned  in  and  to  said  prop- 
erty, has  been  determined  and  adjudicated  in  said  action, 
and  the  said  Dangel  has  and  can  have  no  interest  therein 
by  virtue  of  said  pretended  sale,  so  long  as  the  said  decree 
stands. 

To  the  end,  therefore,  that  justice  and  equity  may  be 
done,  and  that  the  conspiring  and  confederating  of  the  de- 
fendants may  cease,  and  they  be  prevented  from  further  in- 
terfering with  or  hindering  the  enforcement  of  the  said 
decree,  and  that  the  same  may  be  forthwith  carried  spe- 
cifically into  execution,  and  the  defendants  ordered  to  do 
and  concur  in-  all  necessary  acts  for  the  purpose,  and  that 
what  has  already  been  done  may  be  confirmed. 

Plaintiff  prays  that  defendants,  or  either  of  them,  be  re- 
strained from  commencing  any  suit  or  action  of  any  kind 
against  her  for  the  recovery  of  the  possession  of  any  of  said 
property  after  the  same  shall  be  delivered  to  plaintiff  by 
the  sheriff,  or  from  branding  or  marking  any  of  said  cattle 
and  calves,  and  from  interfering  or  meddling  with  said 
property,  or  any  of  it,  and  from  trying  to  prevent  the  sheriff 
from  fully  executing  the  final  process,  and  from  making  the 
costs  and  accruing  costs  out  of  the  moiety  or  part  that 
may  be  allotted  to  the  defendant  Bay,  or  from  doing  any- 
thing to  prevent  the  complete  carrying  into  execution  the 
order  in  said  action,  and  for  such  other  and  further  relief, 
etc. 

To  the  bill  the  defendants  put  in  their  separate  general 
demurrer,  "  that  the  plaintiff  had  not  by  her  bill  made  or 
stated  such  a  case  as  entitles  her  in  a  court  of  equity  to  any 
relief  against  either  of  them.*'  The  court  overruled  the 
demurrers,  and. on  a  hearing  of  the  case  adjudged: 

1.  That  all  sales,  transfers,  deeds,  bills  of  sale,  or  agree- 
ments, in  regard  to  the  property  made  since  the  thirty-first 
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day  of  January,  1873,  the  day  of  the  separation  between 
the  plaintiff  and  defendant  Ray,  by  defendant  Ray  to  de- 
fendant Dangel,  be  and  the  same  are  set  aside,  and  held  to 
be  null  and  void  and  of  no  effect  whatever. 

2.  That  the  plaintiff  on  the  thirty-first  day  of  January, 
1873,  owned  and  was  entitled  to  one  half  of  the  property. 
That  on  that  day  the  same  was  owned  by  plaintiff  and  de- 

.  feudant  Ray  in  common,  and  held  by  plaintiff  and  defend- 
ant Ray,  and  that  any  sale  made  since  that  day  of  plaintiff's 
half  of  said  property  by  defendant  Ray  to  defendant  Dan- 
gel,  can  not  affect  such  title. 

3.  That  all  of  said  property  be  equally  divided  between 
plaintiff  and  defendant  Ray,  by  the  sheriff  delivering  one 
moiety  to  plaintiff  and  one  moiety  to  defendant  Ray. 

4.  That  the  division  heretofore  made  by  the  sheriff  un- 
der the  process  of  this  court,  issued  in  the  cause  of  Mar- 
garet Ray  and  Henry  T.  Ray  by  the  direction  of  the  judge 
of  this  court,  be  and  the  same  is  hereby  confiriued  and  con- 
sidered valid  and  effective.  And  the  title  to  the  moiety  so 
delivered  to  the  plaintiff  under  said  process  on  the 

day  of  June,  1873,  is  confirmed,  and  the  same  is  fully  and 
completely  vested  in  the  plaintiff. 

5.  That  the  said  Dangel  be  and  he  is  restrained  from  in- 
terfering with  the  sheriff  in  dividing  the  property,  and  from 
suing  him  for  what  he  has  done  in  executing  the  process  of 
this  court  in  said  action  of  Ray  v.  Bay,  in  seizing  said  prop- 
erty and  dividing  it  as  ordered,  and  in  levying  upon  the 
part  allotted  to  said  Ray  and  selling  the  same  to  pay  the 
costs  in  said  action,  and  the  costs  in  making  said  division." 

The  district  court,  after  several  findings  of  fact  in  the 
case,  deduced  the  following  propositions  of  law,  viz. : 

1.  That  the  plaintiff,  from  the  moment  of  her  separation 
on  the  thirty-first  day  of  January  last,  became  the  indi- 
vidual and  separate  owner  of  an  undivided  one  half  of  all 
the  said  common  property,  and  that  the  defendant  Ray  had 
no  right  to  sell  thereafter  any  of  said  property  without  the 
consent  of  the  plaintiff. 

2.  That  any  sale  of  any  of  the  said  property  on  the  thirty- 
first  day  of  January  last  by  defendant  Ray  to  defendant 
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Dangel,  who  had  notice  and  knowledge  of  the  separation 
and  the  intended  divorce,  was  in  violation  of  the  law  and 
tlie  rights  of  the  plaintiff,  and  is  therefore  void  and  of  no 
effect. 

3.  That  the  plaintiff  is  the  owner  of  the  property  de- 
livered to  her  by  the  sheriff  of  Ada  county,  in  the  division 
made  under  the  direction  of  the  court  ia  carrying  out  said 
decree  in  the  case  of  Ray  v.  Ray,  and  that  neither  one  of 
said  defendants  has  any  right,  title,  or  interest  in  or  to  said 
property,  or  any  part  thereof,  delivered  by  the  said  sheriff 
to  plaintiff  in  executing  the  final  process  in  said  cause. 

4.  That  the  sheriff,  in  executing  the  process  of  this  court, 
had  the  right  to  seize  and  divide  said  property  and  its 
natural  increase,  and  that  he  did  not  exceed  his  authority, 
and  is  not  liable  to  either  of  defendants. 

6.  That  plaintiff  is  entitled  to  a  decree,  setting  aside  all 
sales  made  by  defendant  Bay  to  defendant  Dangel,  and  con- 
firming what  has  been  done  in  said  action  of  Ray  v.  Ray, 
and  confirming  the  title  of  plaintiff  to  the  property  deliv- 
ered to  her  by  the  sheriff  in  making  the  division,  and  re- 
straining said  defendant,  Dangel,  against  suing  the  sheriff 
for  executing  said  process,  and  making  said  division,  and 
from  interfering  in  the  further  division  of  said  property  and 
its  natural'  increase;  and  that  said  plaintiff  is  also  entitled 
to  a  decree  dividing  the  said  real  estate,  and  all  other-prop- 
erty undivided. 

6.  That  the  plaintiff  is  entitled  to  a  judgment  for  costs 
against  said  defendants. 

To  these  findings  of  law,  the  defendants  duly  excepted, 
and  entered  their  motion  for  a  new  trial,  which  motion  was 
oveiTuled,  and  exceptions  duly  taken  thereto. 

It  is  an  admitted  principle,  that  a  court  of  equity  will  not 
take  cognizance  of  a  case  which  has  been  already  deter- 
mined by  a  court  having  jurisdiction  of  the  subject-matter 
and  of  the  parties,  and  where  the  parties  to  such  suit  are 
amenable  to  any  process  which  may  be  ordered  out  to  carry 
such  judicial  determination  into  execution.  This  general 
principle  has  its  exceptions,  but  the  case  at  bar  does  not 
come  within  any  of  them. 
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The  appellant,  Bay,  was  a  party  defendant  in  the  suit 
brought  by  respondent  for  a  divorce  and  a  division  of  the 
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common  property.  A  decree  was  rendered  by  the  court  in 
that  suit  for  a  divorce,  and  also  for  a  division  of  the  com- 
mon  property,  embracing  the  property  in  question;  and 
final  process  was  issued  under  the  direction  of  the  court,  to 
carry  the  decree  into  execution.  This  judgment  was  final 
and  conclusive  upon  the  appellant.  Bay,  and  embraced 
every  material  thing  that  is  set  up  by  the  respondent  in  her 
bill  in  this  suit  as  grounds  for  equitable  relief.  If  the  ap- 
pellant, Bay,  alone,  or  by  collusion  with  Dangel,  or  any 
other  person,  had  sought,  by  any  act  or  threat  of  his,  to 
hinder,  delay,  or  defeat  the  execution  of  the  final  process 
in  that  suit,  as  alleged  in  the  bill,  or  attempted  to  deprive 
respondent  of  any  right  or  interest  in  and  to  the  property 
to  which  she  was  entitled  by  the  decree,  he  could  have 
been  dealt  with  summarily,  by  proceedings  for  contempt; 
and  such  summary  dealings  would  have  been  as  effectual 
to  secure  and  protect  the  rights  of  the  respondent,  as  any 
judgment  or  decree  that  could  be  rendered  against  him  in 
her  favor  in  this  action. 

It  will  be  observed  that  the  bill  does  not  show  that  Bay 
was  beyond  the  jurisdiction  of  the  court,  nor  the  reach  of 
its  process,  and  hence  there  was  no  necessity  for  bringing 
a  ne^  action  against  him  to  enforce  the  decree.  This  pro- 
ceeding, therefore,  for  enforcing  the  decree  in  that  case  as 
to  him,  was  entirely  unnecessary,  and  the  district  court 
should  not  have  entertained  jurisdiction  of  it,  but  should 
have  sustained  his  demurrer  and  dismissed  the  bill.  This 
principle  of  law  is  clearly  deducible  from  the  opinion  of  the 
supreme  court  of  the  United  States,  in  the  case  of  Barber  v. 
Barber,  21  How.  582,  in  which  the  court  says:  "That  when 
a  court  of  competent  jurisdiction  over  the  subject-matter 
and  the  parties  decrees  a  divorce  and  alimony  to  the  wife 
as  its  incident,  and  is  unable  of  itself  to  enforce  the  decree 
summarily  upon  the  husband,  courts  of  equity  will  inter- 
fere to  prevent  the  decree  from  being  defeated  by  fraud. 
The  interference,  however,  is  limited  to  cases  in  which 
alimony  has  been  decreed,  then  only  to  the  extent  of  what 
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is  dae,  and  always  to  cases  in  which  no  appeal  is  pending 
from  the  decree  for  the  divorce  and  alimony."  . 

In  that  case  a  decree  for  divorce  a  mensa  et  ihoro,  and  for 
alimony,  had  been  rendered  by  a  court  of  competent  juris- 
diction in  the  state  of  New  York,  and  after  the  decree  was 
rendered  against  the  husband,  he  removed  to  the  state  of 
Wisconsin,  leaving  the  alimony  unpaid.  To  enforce  the 
collection  of  the  alimony,  it  became  necessary  to  bring  suit 
in  the  state  of  Wisconsin  for  its  recovery,  and  this  because 
the  summary  process  of  the  court  in  which  the  alimony  was 
awarded  could  not  rei^ch  the  husband.  If  it  could  be  ad- 
mitted that  the  decree  in  the  case  of  Ray  v.  Bay,  as  to  re- 
spondent's right  to  a  portion  of  the  property  alleged  to  have 
been  purchased  by  Dangel  on  the  thirty-first  of  January 
from  Ray,  concluded  him,  the  same  principle  of  law  would 
apply  with  equal  force,  and  no  suit  against  him  would, 
therefore,  have  been  necessary  to  enforce  it,  and  it  would 
be  equally  applicable,  if  Dangel,  without  any  claim  of  right 
to  the  property  in  controversy,  and  standing  equally  indif- 
ferent between  the  parties  so  far  as  his  own  interests  were 
concerned,  had  conspired  with  Ray,  or  with  others,  to  de- 
feat the  execution  of  the  decree,  and  thereby  attempted  to 
defraud  the  respondent  of  her  rights  established  by  it;  for 
it  is  not  to  be  doubted  that  he  would  have  been  equally 
guilty  of  a  contempt  of  the  lawful  authority  of  the  court, 
and  as  much  amenable  for  such  contempt  as  Ray  himself. 
This  not  being  the  case,  however,  we  must  proceed  to  dis- 
pose of  the  question  as  to  him,  upon  different  principles, 
and  for  different  reasons. 

The  bill  in  this  case,  as  its  title  imports,  was  filed  **  to 
carry  a  decree  into  execution,"  and  not  for  the  purposes  of 
setting  aside  the  sale  of  the  property  by  Ray  to  Dangel  on 
the  ground  of  fraud  upon  the  rights  of  the  respondent.  Its 
theory  is,  that  by  the  decree  in  the  divorce  suit  the  sale  of 
the  property  was  declared  to  be  null  and  void,  and  that 
Dangel  took  nothing  by  his  purchase;  that  on  the  separa- 
tion of  respondent  from  her  husband  on  the  thirty-first  of 
January,  her  share  of  the  common  property  became  abso- 
lutely vested  in  her;  and  that  any  sale  thereafter  by  the  hus- 
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band  was  a  nullity,  and  conveyed  no  title  to  Dangel;  and 
that  any  attempt  by  him  to  recover  or  retain  the  possession 
of  it  after  the  decree,  was  illegal,  and  should  be  restrained 
by  the  court,  and  that  this  could  only  be  done  by  institut- 
ing another  suit  on  the  equity  side  of  the  court,  making 
him  a  party  defendant  therein. 

This  theory  the  district  court  accepted  as  the  true  one, 
and  decreed  accordingly.  It  has  been  shown,  that  if  the  for- 
mer decree  setting  aside  the  sale  was  binding  on  Dangel, 
and  that  his  right  to  the  property  in  question  had  been  de- 
termined by  it,  no  proceeding  by  a  new  or  original  action 
would  have  been  necessary,  for  the  reason  that  he  could  be 
dealt  with  in  a  more  summary  manner  if  he  had  attempted 
to  hinder,  delay,  or  defeat  the  execution  thereof,  or  to  de- 
prive respondent  of  any  rights  which  had  been  secured  by 
it.  But  he  was  not  a  party  to  the  proceedings  in  the  divorce 
suit,  nor  to  the  action  which  determined  that  he  took  no 
title  by  his  purchase  from  Ray,  and  as  a  consequence,  he 
had  the  undoubted  right  to  assert  his  claims  to  it,  by  refus- 
ing to  surrender  it  to  the  respondent,  or  the  receiver  ap- 
pointed by  the  court  to  take  possession  and  make  division 
of  it,  or  by  instituting  such  legal  proceedings  as  were  neces- 
sary to  establish  his  title  thereto. 

So  far  as  the  decree  seeks  to  set  aside  the  sale  on  the 
ground  that  it  was  a  fraud  upon  the  equities  of  the  respond- 
ent, it  was  a  nullity  as  to  Dangel,  and  no  order  of  the  court 
restraining  or  prohibiting  him  from  taking  any  steps  to 
establish  his  claim  to  the  property  was  of  any  validity. 
This  is  a  principle  of  law  which  addresses  itself  to  the  com- 
monest understanding,  and  so  well  established  by  authority 
as  to  need  no  extended  comment.  (Hahn  v.  Kelly,  34  Cal. 
402.) 

If  the  law  were  held  to  be  otherwise,  and  the  former  de- 
cree were  to  be  considered  as  to  Dangel's  rights,  as  resju- 
dicdta,  it  would  in  effect  deprive  him  61  his  property  with- 
out due  process  bl  law,  and  be  a  violation  of  the  constitution 
of  the  United  States.  It  is  an  axiom,  that  no  man  shall  be 
deprived  of  his  property  without  the  institution  of  a  suit 
against  him  conducted  according  to  the  prescribed  foims 
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and  solemnities  for  ascertaining  the  title  thereto.  (2 
Gooley  on  the  Const.,  sees.  1945-1951.)  It  seems  in  this 
oase,  that  the  bill  was  framed  for  the  purpose  not  only  of 
carrying  into  execution  the  former  decree,  but  also  of  mak- 
ing so  much  of  it  as  adjudged  Dangel's  title  to  the  property 
a  nullity  in  a  proceeding  to  which  he  was  not  a  party,  valid 
and  binding  upon  him;  in  other  words,  it  sought,  by  mak- 
ing him  a  party  to  this  proceeding,  to  give  validity  to  that 
which  by  the  former  decree  was  of  no  validity  so  far  as  it 
affected  Dangel's  rights. 

It  may  be  admitted  for  the  purposes  of  the  argument  that 
if  the  respondent  had  brought  her  action  against  Dangel 
with  the  object  of  setting  aside  the  sale  to  him  on  the 
ground  of  fraud,  and  with  a  view  to  the  assertion  of  her 
right  to  one  half  of  the  cattle  on  a  division  of  the  property 
between  herself  and  Bay  under  the  direction  of  the  court, 
and  not  for  the  purpose  of  establishing  or  confirming  the 
former  decree,  it  could  have  been  maintained.  In  such  a 
proceeding  the  honafdea  of  the  transaction  could  have  been 
attacked  and  the  sale  set  aside  if  found  to  be  in  fraud  of 
her  rights  and  her  title  to  one  half  of  the  property  established. 
This,  however,  she  has  not  seen  fit  to  do;  but,  relying  upon 
the  adjudication  in  the  divorce  suit,  which  held  that  the  sale 
was  a  fraudulent  one,  she  now  seeks  to  bind  Dangel  by  a 
confirmatory  judgment,  without  any  further  inquiry  as  to 
the  character  of  the  transaction  between  the  appellants 
Bay  and  Dangel. 

It  is  true,  the  record  shows  ,that  full  inquiry  was  made 
and  proofs  received  as  to  the  bona  fides  of  the  sale  and  a  judg- 
ment had  thereon,  but  the  bill  in  its  scope  and  aim  laid  no 
foundation  for  any  such  inquiry  nor  for  any  adjudication  of 
that  character,  and  hence  the  judgment,  not  being  sup- 
ported by  the  case  made  by  the  bill,  was  erroneous. 

The  case  might  be  disposed  of  without  further  inquiry 
on  the  above  grounds,  but,  as  the  question  of  the  right  of 
the  husband  to  dispose  of  the  community  property  before 
a  legal  separation  between  him  and  his  wife  took  place  may 
arise  hereafter,  it  is  deemed  important  to  consider  and  set- 
tle it  here. 
37 
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Bj  the  common  law  it  is  said  that  by  marriage,  the  hus- 
band and  wife  become  one  person  in  law;  that  is,  the  Tery 
being  or  legal  existence  of  the  woman  is  suspended  daring 
the  marriage,  or  at  least  is  incorporated  or  consolidated 
into  that  of  the  husband,  under  whose  wing  and  protection 
she  performs  everything.  Upon  this  principle  of  union  in 
husband  and  wife  depend  almost  all  the  rights,  duties,  and 
disabilities  that  either  of  them  acquire  by  the  marriage. 
For  this  reason,  a  mau  can  not  grant  anything  to  his  wife, 
nor  enter  into  a  covenant  with  her;  for  the  grant  would  be 
to  suppose  her  separate  existence,  and  to  covenant  with  her 
would  be  only  to  covenant  with  himself;  and  therefore  it  is 
generally  true,  that  all  compacts  made  between  husband 
and  wife  when  single,  are  avoided  by  the  intermarriage. 
(Go.  Lit.  112;  1  Bl.  Com.  442.)  ''The  legal  effects  of  mar- 
riage are  generally  deducible  from  the  principle  of  the 
common  law,  by  which  the  husband  and  wife  are  regarded 
as  one  person,  and  her  legal  existence  and  authority  in  a 
degree  lost  and  suspended  during  the  existence  of  the 
matrimonial  union."    2  Kent's  Com.  128. 

Thus  it  will  be  seen  that  by  the  common  law,  the  husband 
had  the  complete  control  of  all  the  property  owned  and 
possessed  by  either  the  husband  and  wife  during  coverture, 
whether  acquired  before  or  after  the  marriage,  and  could 
dispose  of  it  at  his  pleasure,  without  the  consent  or  even 
against  the  wishes  of  the  wife,  and  no  fraud  could  be  im- 
putable to  him  for  so  doing. 

It  would  be  useless  to  trace  the  different  stages  by  which 
the  rights,  duties,  and  privileges  of  married  women  have 
been  enlarged  under  the  spirit  of  a  more  enlightened  age, 
by  statutory  enactments,  and  we  will  therefore  content  our- 
selves with  a  reference  to  so  much  of  our  statute  as  can  be 
supposed  to  have  any  bearing  upon  the  case  before  us. 

By  the  provisions  of  section  2,  chapter  9,  of  the  laws  of 
the  fourth  session,  all  property  acquired  after  the  marriage 
by  either  husband  or  wife,  except  such  property  as  may  be 
acquired  by  gift,  bequest,  devise,  or  descent,  shall  be  com- 
mon property.  By  section  9,  ''the  husband  shall  have  the 
entire  management  and  control  of  the  common  property, 
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with  like  absolute  power  of  disposition  as  of  his  own  sep- 
arate estate,  and  the  rents  and  profits  of  the  separate  estate 
of  either  husband  or  wife  shall  be  deemed  oommon  prop- 
erty, unless  in  the  case  of  the  separate  property  of  the 
wife,  it  shall  be  provided  by  the  terms  of  the  instrument 
whereby  such  property  may  have  been  bequeathed,  devised, 
or  given  to  her,  that  the  rents  and  profits  thereof  shall  be 
applied  to  her  sole  and  separate  use,  in  which  case  the  en- 
tire management  and  disposal  of  the  rents  and  profits  of 
such  property  shall  belong  to  the  wife,  and  shall  not  be 
liable  for  the  debts  of  the  husband." 

It  will  be  unnecessary  to  inquire  whether  this  absolute 
power  of  disposition  by  the  husband,  of  the  common 
property,  which  the  law  gives  him,  goes  to  the  extent  that 
be  may  dispose  of  it  in  fraud  of  his  wife's  rights  or  interests; 
or,  in  other  words,  whether,  as  at  common  law,  she  has  no 
rights  or  interests  of  which  she  can  be  defrauded  by  any 
such  disposition,  because  the  question  does  not  arise  in  this 
case. 

The  point  presented  for  our  consideration  is  simply  this: 
Was  the  sale  of  the  property  by  Bay  to  Dangel,  after  the 
thirty-first  day  of  Jafiuary,  the  day  of  the  voluntary  separa- 
tion by  his  wife,  and  before  the  legal  separation  was 
effected  in  the  divorce  suit,  a  valid  sale,  or  was  it  a  fraud 
per  Be  upon  the  wife,  who  had  or  was  about  to  institute  a 
suit  for  a  divorce  and  a  division  of  the  common  property? 
The  answer  to  this  must  be,  that  the  sale  was  a  valid  one, 
so  far  as  it  is  necessary  to  consider  it  in  this  case. 

The  law  gave  him  the  absolute  right  of  disposal,  as  much 
80  as  if  it  had  been  his  own  separate  estate.  {VanMerun  v. 
Johneon^  16  Cal.  311.)  The  mere  act  of  voluntary  separa- 
tion by  the  wife,  even  with  the  expressed  intention  of  bring- 
ing her  suit  for  a  division  of  the  property,  did  not  of  itself 
change  the  character  of  the  community  property,  and  rest 
it  in  herself  in  her  individual  right.  Her  husband  retained 
the  same  absolute  control  and  power  of  disposition  over  it, 
under  such  circumstances,  as  he  possessed  before  the 
separation,  and  any  sale  made  by  him  to  another  in  good 
faith,  and  for  an  adequate  consideration,  was  as  valid  in 
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law,  as  though  no  separation  had  taken  place.  (Lard  v. 
Hough,  43  Gal.  585.)  The  sale,  under  such  circumstances, 
was  as  much  for  her  benefit  as  for  her  husband's.  The  con- 
sideration  received  became  a  substitute  for  the  property 
sold,  as  common  property,  and  inured  equally  to  the  benefit 
of  the  husband  and  wife. 

But  the  decree  went  to  the  extent  that  the  sale  was  a 
nullity  because  the  character  of  the  property  was  changed, 
by  the  voluntary  separation  of  the  wife  from  her  husband, 
on  the  thirty-first  day  of  January,  and  by  such  separation 
it  thereafter  becomes  her  separate  property,  over  which  her 
husband  had  no  longer  any  control,  and  by  the  sale  of 
which  lie  conveyed  no  title  to  Dangel.  Neither  the  original 
bill  nor  the  decree  attacks  the  bona  fides  of  the  sale  and 
purchase  on  ground  of  inadequacy  or  want  of  consideration, 
and  even  if  it  was  so  considered  by  the  court,  the  sale  could 
not  be  set  aside  on  the  ground  of  fraud  on  the  part  of 
Dangel,  because  he  was  not  made  a  party  to  the  action. 

There  is  another  point  to  be  considered,  viz. :  The  decree 
in  the  divorce  suit  adjudging  the  property  in  controversy  to 
have  been  fraudulently  purchased  by  Dangel,  and  as  a  con- 
sequence, that  he  took  no  title  to  it  under  the  sale  by  Bay, 
being  a  nullity  as  to  him.  Can  this  proceeding,  which  seeks 
to  confirm  that  decree  and  to  carry  it  into  execution,  be 
upheld  ?    A  moment's  consideration  will  suggest  the  answer. 

Even  the  legislature  has  no  power  to  make  a  law  valid  by 
a  subsequent  enactment,  which  it  had  no  authority  in  the 
first  instance  to  pass.  Lacking  the  authority  to  pass  the 
law,  which  it  seeks  to  validate,  it  is  wanting  in  power  to 
vitalize  and  give  effect  to  the  void  enactment.  The  same 
principle  holds  good  in  relation  to  the  authority  of  courts. 
If  it  were  otherwise,  the  rights  of  person. and  property 
would  be  without  the  protection  of  the  law;  a  judgment ' 
might  be  rendered  which  would  invade  a  man's  most  sacred 
rights,  without  giving  him  a  hearing,  and  all  that  it  would 
be  necessary  to  do  to  render  it  valid  would  be  to  bring  an- 
other action  to  confirm  and  make  it  good.  This  would  be 
transcending  the  limits  prescribed  to  legislative  authority, 
and  would,  in  effect,  place  the  judicial  above  the  legislative 
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department  in  its  power  to  render  valid  that  which  it  had  no 
authority  to  do  in  the  first  instance. 

The  principles  of  law  deducible  from  this  case  are  briefly 
as  follows: 

1.  An  action  will  not  lie  in  a  court  of  equity  to  enforce  a 
decree  against  a  person  not  a  party  to  such  decree. 

2.  Nor  will  such  action  lie  against  one  who  was  a  party  to 
such  decree,  where  he  remains  within  the  jurisdiction,  aud 
is  amenable  to  the  process  of  the  court  which  rendered  the 
decree. 

3.  There  is  no  power  in  a  court  of  equity  to  confirm  or 
enforce  a  void  judgment  by  a  subsequent  proceeding  insti- 
tuted for  the  purpose. 

4.  A  husband  has  the  absolute  power  to  dispose  of  the 
common  property  of  himself  and  wife,  to  the  extent,  and  in 
the  same  manner,  as  he  has  of  his  separate  property,  until 
a  legal  separation  has  been  effected  by  a  court  of  competent 
jurisdiction,  and  a  division  made  under  the  direction  of 
such  court. 

5.  A  person  can  not  be  prohibited  from  bringing  an  action 
to  test  his  right  to  property,  by  a  restraining  order  of  a 
court  in  which  such  right  has  been  adjudged  against  him  in 
an  action  to  which  he  was  not  a  party. 

The  court  having  erred  in  overruling  the  general  demurrer 
of  appellants,  the  judgment  must  be  reversed  and  the  bill 
dismissed  at  the  costs  of  respondent,  and  the  appellant  Dan- 
gel  be  permitted  to  proceed  for  the  recovery  of  the  property 
in  controversy. 


I 


REPORTS  OF  OASES 


DZTKBMINSD  IV  TH8 


Supreme    Court, 


JANUARY  TERM,  1875. 


PRESENT ; 
Hon.  W.  d  WHITSON,  \ 
Hon.  M.  K  HOLLISTER.r^^^'^ 


0.  W.  MOOEE,  KEflPONDENT,  V.  J.  B.  TATLOB,  Ap- 
pellant. 

Statement  on  Appeal. — Authentication. — An  agreement  by  the  respec- 
tive parties  to  an  action  that  a  certain  document  is  the  statement  in  the 
case,  is,  substantially,  an  agreement  that  such  statement  is  correct. 

Idem. — ^An  intelligible  and  definite  reference,  in  a  statement,  to  papers  and 
exhibits,  by  letters  or  numbers,  as  attached  to  and  constituting  a  part  of 
the  statement,  is  sufficient,  without  any  incorporation  of  the  same  at 
length  into  the  statement. 

Idem. — Where  affidavits,  depositions,  or  minutes  of  the  court  are  incor- 
porated into  a  statement,  either  in  hcBc  verba  or  by  appropriate  reference, 
it  is  unnecessary  to  have  any  further  identification  of  them. 

Appeal  from  the  distriet  ooart  of  the  second  judioial  dis- 
tricty  Ada  ooontj. 

H.  E.  PrtckeU  and  J.  Brumback^  for  the  motion. 

Jlanson  Smith,  contra. 
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Whitsou,  J.,  delivered  tbe  opinion.  Hollisteb,  J.,  con- 
curred. 

This  is  a  motion  to  strike  out  the  statement,  and  certain 
other  papers  in  the  transc^ript,  on  the  grounds,  substantially, 
as  follows:  1.  The  statement  has  not  been  sufficiently  au- 
thenticated by  a  certificate  of  the  parties.  2.  That  certain 
papers  and  exhibits,  purporting  to  be  a  part  of  the  state- 
ment, have  not  been  incorporated  into  it.  3.  That  certain 
papers  and  exhibits  have  not  been  identified,  as  having 
been  read  and  referred  to  on  the  hearing  of  the  motion,  by 
either  the  judge  or  clerk. 

We  think  that  it  is  sufficient  authentication  of  a  state- 
ment, if  the  parties  certify  that  it  is  tbe  statement  iu  the 
case.  It  would  be  allowing  a  party  to  act  in  bad  faith,  after 
having  agreed  that  a  certain  document  was  the  statement 
in  the  case,  to  then  take  advantage  of  such  agreement  on 
the  ground  that  the  certificate  did  not  state  that  the  state- 
ment was  correct.  By  the  terms  of  this  certificate,  if  the 
statement  is  not  correct  the  parties  have  certified  falsely, 
for  they  certify  that  it  is  the  statement  in  the  case;  and  if 
not  correct,  it  is  not  a  true  statement. 

Again,  it  is  urged  that  the  statement  is  a  ^'skeleton  state- 
ment,*' because  exhibits  and  papers  are  referred  to  which 
are  not  contained  in  it.  There  are  many  exhibits  and  pa- 
pers referred  to  so  indefinitely  and  unintelligibly,  that  they 
can  not  be  considered  as  a  part  of  the  statement.  In  such 
cases  they  simply  form  no  part  of  the  statement,  and  must 
be  treated  as  though  no  reference  whatever  had  been  made 
to  them.  In  all  cases,  however,  where  a  paper  or  exhibit 
which  is  found  in  the  transcript  is  referred  to  by  letter  or 
number,  and  by  express  language  of  the  statement  is  made 
a  part  of  it,  no  incorporation  of  it  in  hcec  verba  is  necessary. 
{People  V.  BartM,  40  Cal.  142;  Kiratein  v.  Madden,  38  Id. 
158;  Lesdnsbry  v.  While,  45  Id.  278.) 

Lastly  it  is  urged  that  certain  affidavits  had  not  been 
identified  by  an  indorsement  of  the  judge  or  clerk  as  having 
been  reaJ  or  referred  to  on  the  hearing.  The  provision  of 
the  statute  requiring  such  identification  was  evidently  in- 
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tended  to  cover  those  cases  where  no  statement  is*made,  and 
where  it  is  songht  to  use  the  affidavits  which  were  used  ou 
the  hearing  of  the  case  in  the  court  below,  in  the  appellate 
court.  But  where  affidavits,  depositions,  or  minutes  of  the 
court  are  incorporated  iuto  a  statement,  either  in  kceo  veiba 
or  by  appropriate  reference,  it  is  unnecessary  to  have  auy 
further  identification  of  them. 

Hence  it  follows  that  the  motion  must  be  sustained  in 
part  and  refused  in  part,  and  in  order  that  the  parties 
hereto  may  have  no  difficulty  in  applying  this  opinion  to 
the  very  complicated  record  in  this  case,  we  herewith  ap- 
pend a  schedule  of  the  papers,  exhibits,  orders,  judgments, 
etc.,  which  we  will  consider  in  the  transcript  filed  herein, 
which  said  schedule  is  a  part  of  this  opinion  marked  "A." 


JAMES  H.  ALVORD  ET  AL.,  Plaintiffs  in  Error,  v. 
THE  UNITED  STATES,  Defendant  in  Error. 

Continuance. — A  party  is  not  entitled  to  a  continuance  of  a  cause  without 
showing  due  diligence  and  the  use  of  legal  means  to  procure  the  desired 
evidence.  A  bare  request  to  furnish  the  evidence  is,  in  no  sense,  a  com- 
pliance with  the  requirements  of  the  law. 

Du£  Diligence. — Where  a  witness  is  beyond  the  reach  of  the  process  of  the 
court,  a  party  desiring  his  testimony  must  sue  out  a  commission  to  take 
his  deposition,  and  a  failure  to  do  so  shows  a  want  of  due  diligence  and 
a  neglect  to  use  the  proper  means  to  obtain  the  evidence. 

Production  op  Documents — ^Notice — Practice. — When  documentary  evi- 
dence which  a  party  needs  in  the  trial  of  a  cause,  is  in  the  hands  or 
under  the  control  of  the  opposite  party,  before  the  latter  can  be  required 
to  produce  it  on  the  trial,  he  must  have  due  notice  thereof.  When  he 
has  it  in  his  possession,  in  court  at  the  trial,  notice  at  the  time  is  suffi- 
cient; otherwise,  to  be  effectual,  it  must  be  served  upon  him  a  sufficient 
length  of  time  before  the  trial  to  enable  him  to  produce  it. 

Judgment  on  the  Pleadings. — If  the  allegations  of  a  complaint  are  not  de- 
nied by  the  defendant,  the  plaintiff  is  entitled  to  a  judgment  on  the 
pleadings,  without  any  proof  on  his  part. 

Official  Bond — Conversion. — In  an  action  upon  an  official  bond  for  a 
breach  of  duty,  an  allegation  that  the  defendant  unlawfully  converted 
money  to  his  own  use,  does  not  change  the  action  into  one  of  tort. 

Error  to  the  district  court  of  the  first  judicial  district, 
Nez  Perce  county. 
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Smith  &  Kelly i  for  the  plaintiffs  in  error. 

J.  W.  Huston^  United  States  dktrici  aUomey,  for  the  de- 
fendant in  error. 

HoLLiSTEB,  J.,  delivered  the  opinion.  Whitson,  J.,  con- 
curred. 

This  is  a  suit  brought  by  the  United  States  on  an  official 
bond  executed  by  the  defendant  Alvord,  as  marshal  of  the 
territory  of  Idaho,  as  principal,  and  the  other  defendants 
as  securities,  for  the  sum  of  six  thousand  two  hundred  and 
ten  dollars  and  sixty-three  cents  balance  of  the  sum  of  twenty 
thousand  dollars,  which  the  complaint  alleges  Alvord  re- 
ceived, to  be  paid,  laid  out,  and  expended  in  paying  the  ex- 
penses of  the  several  courts  of  the  United  States  within  the 
territory,  and  to  account  therefor  to  the  proper  accounting 
officers  of  the  treasury  department,  and  that  he  failed  to  do 
so,  but  converted  the  same  unlawfully  to  his  own  use.  The 
answer  admits  the  receipt  of  the  money  for  such  purpose, 
but  pleads  as  a  set-off  the  payment  of  the  same  for  various 
other  purposes  and  on  various  other  accounts  for  which  the 
United  States  were  responsible. 

There  is  a  general  denial  of  indebtedness  as  charged  in 
the  complaint,  but  this  denial,  when  taken  in  connection 
with  the  accounts  on  which  it  is  claimed  the  money  was  ex- 
pended, must  be  understood  that  he  is  not  indebted  be- 
cause such  accounts  constitute  a  valid  and  complete  set-off 
to  the  plaintiffs*  demand. 

The  answer  contains  a  statement  or  bill  of  particulars  of 
the  account  thus  pleaded  as  a  set-off,  by  which  it  appears 
that  it  consisted  of  items  entirely  different  from  the  ex- 
penditure which  it  wias  his  duty  to  make,  as,  for  instance, 
two  thousand  one  hundred  and  two  dollars  and  fifty  cents 
for  office  rent;  five  hundred  dollars  for  expenses  in  pursuit 
of  a  person  charged  with  robbing  the  mail;  two  hundred  and 
eighteen  dollars  and  fifty  cents  for  guarding  prisoners;  four 
hundred  and  eighty-two  dollars  and  twenty-five  cents  for  ex- 
penses in  pursuing  a  person  indicted  for  embezzlement;  four 
hundred  and  eighty-seven  dollars  and  fifty  cents  for  suppress- 
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ing  a  riot;  three  hundred  and  twenty-six  dollars  and  twen- 
ty-five cents  for  expenses  in  capturing  an  escaped  criminal; 
six  hundred  dollars  expenses  in  taking  care  of  United 
States  property  and  bringing  the  same  to  Boise  city;  and 
various  other  items,  none  of  which,  except,  perhaps,  the 
sum  of  one  hundred  and  fifty-three  dollars  and  seventy -two 
cents,  were  expended  in  defraying  the  expenses  of  the 
courts,  as  it  was  alleged  it  was  his  duty  to  do. 

On  the  trial  the  plaintiffs  counsel  submitted  his  case  to 
the  jury  without  offering  any  evidence  in  support  of  it, 
whereupon  the  defendants  moved  for  a  nonsuit,  which  mo- 
tion was  denied  by  the  court.  In  this  we  think  the  court 
committed  no  error,  as  the  plaintiffs  by  the  pleadings  were 
entitled  to  judgment.  The  defendants  then  introduced 
their  testimony,  and  the  jury  rendered  a  verdict  against  them 
for  three  thousand  four  hundred  and  fifty-nine  dollars  and 
twenty  cents,  and  there  was  judgment  accordingly.  Before 
the  case  was  called  for  trial,  the  defendants  moved  for  a 
continuance  on  the  ground  of  their  inability  to  prepare  for 
the  trial,  and  because  they  needed  testimony  material  to  the 
defense. 

It  appears  from  the  affidavits  filed  in  support  of  the  mo- 
tion, that  defendants  had  made  application  to  the  accounting 
officers  of  the  treasury  department  for  vouchers,  which  it 
was  claimed  would  show  the  expenditure  of  the  moneys  as 
stated  and  set  forth  in  the  answer,  and  which  had  been  sent 
to  the  department  on  settlement  of  accounts,  which  accounts 
had  been  disallowed.  The  affidavits  also  showed  that  like 
application  had  been  made  for  a  transcript  of  Alvord's  ac- 
counts with  the  government,  and  that  both  applications  had 
been  denied.  The  affidavits  showed  farther  that  informa- 
tion of  such  refusal  bad  been  so  recently  received  that 
the  defendants  had  not  had  time  to  prepare  for  the  trial  for 
want  of  such  testimony.  This  motion  was  denied  by  the 
court,  and  exceptions  taken  to  the  ruling  of  the  court  there- 
on. We  are  unable  to  discover  that  the  court  erred  in  over- 
ruling this  motion. 

The  defendants  were  required  to  show,  not  only  reason- 
able diligence  in  their  efforts  to  procure  the  testimony,  but 
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also  that  they  had  employed  the  necessary  means  therefor. 
The  persons  who  had  the  custody  of  these  vouchers,  and 
wlio  alone  could  furnish  the  transcript,  were  beyond  the 
jurisdiction  of  the  court  and  out  of  the  reach  of  its  process, 
and  it  therefore  became  the  duty  of  the  defendants  to  sue 
out  a  commission  to  take  their  depositions,  and  to  have  at- 
tached thereto  a  copy  of  the  required  papers.  This  they 
failed  to  do.  It  is  urged,  however,  that  the  vouchers  and 
transcript,  being  in  the  possession  and  under  the  control  of 
the  adverse  party,  it  was  bound  to  furnish  them,  on  request, 
for  the  use  of  the  defendants;  conceding,  for  the  sake  of  the 
argument,  that  these  accounting  officers  represented  the 
government  for  this  purpose,  still  the  defendants  did  not 
pursue  the  proper  method  to  attain  the  object. 

It  is  a  well-settled  rule  that  if  documentary  evidence  is  in 
tlie  possession  and  under  the  control  of  a  party  to  a  suit, 
which  is  material  to  the  adverse  party,  he  can  not  be  re- 
quired to  produce  it,  except  upon  due  notice.  If  such 
party  has  the  evidence  in  his  possession  in  court  at  the  trial, 
notice  upon  the  trial  is  sufficient;  if  not,  then  the  notice 
must  be  served  in  time  to  enable  him  to  produce  it  on  the 
hearing  of  the  case.  In  this  case  the  defendants  had  no 
legal  right  to  demand  these  vouchers  of  the  accounting  offi- 
cers. They  became  a  part  of  the  records  or  files  of  the  de- 
partment as  evidence  of  the  claims  which  had  been  rejected, 
and  as  proof  of  their  invalidity,  and  could  not,  without 
detriment  to  the  public  service,  be  withdrawn  from  the 
office.  The  most  that  defendants  could  require  were  office 
copies  of  the  papers  as  evidence. 

The  claim  that  this  was  an  action  ex  delicto,  because  the 
complaint  alleges  a  conversion  of  the  money  to  Alvord*s 
use,  is  not  tenable.  It  is  true  the  allegation  is  not  in  apt 
terms  to  charge  Alvord  with  having  received  the  money  to 
plaintifiTs  use,  yet  taken  in  connection  with  the  whole  of 
the  complaint,  this  is  to  be  considered  as  its  legal  effect, 
and  as  in  no  sense  the  conversion  of  an  action  ex  contractu 
into  one  in  tort. 

On  the  whole,  we  discover  no  error  in  the  proceedings  of 
the  court  below,  and  its  judgment  must  therefore  be 

Affirmed. 
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AMELIA    SLOCUM,  Kespondent,    v.  J.  H.   SLOCUM 

AND  J.  SLOCUM,  Appellants. 

Appeal — ^Notice — Practice. — An  appeal  to  the  supreme  court  can  not  be 

taken  except  by  filing  the  notice  thereof  with  the  clerk,  and  serving  a 

copy  thereof  upon  the  adverse  party  or  his  attorney. 
Practice — Service  op  Notice  op  Appeal. — The  service  of  the  copy  of  a 

notice  of  appeal  must  be  contemporaneoas  with,  or  after  the  filing  of  the 

notice;  hence^  the  service  upon  the  adverse  party  before  the  filing  of  the 

notice  is  not  a  sufficient  service. 
Appeal— Jurisdictional  Facts. — The  filing  of  the  notice  of  appeal  and  the 

service  of  a  copy  thereof  are  jurisdictional  facts,  and  go  to  the  right  of 

appeal. 

Appeal  from  the  district  court  cf  the  second  judicial  dis- 
trict, Ada  county, 

Albert  Heed  and  F.  E.  Enaign^  for  the  appellants. 

Clitus  Barbour,  for  the  respondent. 

Hollisteb,  J.,  delivered  the  opinion.  Whitson,  J.,  con- 
curred. 

This  is  a  motion  by  respondent  to  dismiss  the  appeal 
herein.  It  appears  from  the  record  that  notice  of  the  ap- 
peal was  filed  in  the  clerk's  office  on  the  third  day  of  Janu- 
ary, 1875,  and  that  the  service  thereof  was  made  upon  the 
attorney  of  the  appellee  on  the  second  day  of  the  same 
month. 

It  is  provided  in  section  285  of  the  practice  act  (2 
Sess.  Laws,  134)  that  ''the  appeal  shall  be  made  by  filing 
with  the  clerk  of  the  court  with  whom  the  judgment  or  or- 
der appealed  from  is  entered,  a  notice  stating  the  appeal 
from  the  same,  or  some  specific  part  thereof,  and  serving  a 
copy  thereof  upon  the  adverse  party  or  his  attorney."  By 
this  statute  it  becomes  necessary  as  a  part  of  the  notice 
that  it  should  be  filed,  and  consequently  it  must  precede 
or  be  contemporaneous  with  the*  service  of  a  copy  on  the 
adverse  party.  This  has  been  decided  in  (California  under 
a  statute  similar  to  ours,  and  in  adopting  its  statute  we 
adopt  the  construction  which  has  been  given  to  it  by  the 
courts  of  that  state. 
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Before  this  court  can  take  jurisdiction  of  an  appeal  the 
filing  of  the  notice  and  the  service  of  a  copy  thereof  as  pre- 
scribed by  the  statute  must  be  had,  and  before  the  notice 
is  filed,  it  possesses  none  of  the  elements  of  a  notice,  and  con- 
sequently there  can  be  no  copy  of  it.  (See  24  Cal.  94;  10 
Id.  31;  34  Id.  519;  8  Nev.  177.) 

The  motion  is  allowed  and  the  appeal  dismissed. 


THOMAS  NORMS,  Respondent,  v.  J.  D.  GLENN  ET 

AL.,  Appellants. 

Daiiages — Possession  of  Land. — The  lawful  possession  of  land  is  all  that 
is  required  to  enable  a  plaintiff  to  lecoyer  damages  for  building  a  dam 
across  a  watercourse  running  through  such  land,  by  reason  whereof  the 
water  is  thrown  back  upon  the  land  of  plaintiff. 

pRACTicB — Answer — Pleading — Denials. — A  denial  of  the  literal  truth  of 
the  allegations  of  a  complaint,  and  not  a  denial  of  every  specific  aver- 
ment in  it,  is  evasive.  A  failure  to  deny,  specifically,  each  and  every 
material  allegation  of  a  verified  complaint,  admits  the  allegations  not  so 
denied. 

Appeal  from  the  district  court  of  the  secoud  judicial  dis- 
trict, Ada  county. 

J.  Brtimback^  for  the  appellants. 
Priukett  &  Basbronjcky  for  the  respondent. 

Whitson,  J.,  delivered  the  opinion.  Hollisteb,  J.,  con- 
curred. 

This  is  an  action  in  which  the  plaintiff  alleges  in  his  com- 
plaint that  he  was  in  the  l^awful  possession  of  certain  lots  of 
land  therein  described,  through  which  ran  a  certain  water- 
course from  Boise  river,  and  that  the  defendants  built  a 
dam  across  said  watercourse,  a  little  below  the  plaintiff's 
land,  whereby  a  backwater  was  caused  that  hindered  a  free 
course  of  the  water  through  said  watercourse,  and  caused 
the  waters  thereof  to  flow  back  on  and  over  the  land  of  the 
plaintiff,  by  reason  of  which  he  was  damaged  generally  in 
the  sum  of  one  thousand  dollars,  and  specially  in  the  sum 
of  four  hundred  and  fifty  dollars. 


r 
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The  defendants  deny  that  they  bnilt  a  dam  across  any 
watercourse  running  through  plaintiff's  land,  as  described 
in  his  complaint,  a  little  below  plaintiff's  land,  or  at  any 
other  place;  deny  that  by  any  dam  or  obstruction  of  any 
kind,  they  caused  a  backwater  that  hindered  a  free  course 
of  any  water  through  plaintiff's  land,  or  caused  any  waters 
to  flow  back  on  or  over  plaintiff's  land  or  any  part  of  it,  and 
deny  that  plaintiff  has  been  damaged  in  any  sum  whatever, 
either  generally  or  specially.  A  jury  trial  was  had,  and  a 
verdict  for  plaintiff  for  two  hundred  dollars,  upon  which 
judgment  was  entered  accordingly,  from  which  defendants 
appeal  to  this  court,  and  allege  as  errors : 

1.  The  complaint  does  not  state  a  cause  of  action  in  thiS; 
that  the  simple  allegation  of  possession  is  not  suj£cient  to 
sustain  the  action. 

2.  The  court  erred  in  refusing  to  give  a  certain  instruc- 
tion asked  by  defendant,  set  forth  at  length  in  the  statement 
herein. 

The  defendant's  counsel  seems  to  have  abandoned  the 
first  assignment  of  errors,  for  he  makes  no  mention  of  it  in 
his  brief.  The  question  may  be  disposed  of  by  the  simple 
statement  that  it  seems  to  be  well  settled  that  possession 
alone  is  sufficient  to  maintain  the  action.  (Ang.  on  Water- 
courses, sec.  407,  p.  480.)  All  the  instructions  asked  by 
defendant  are  predicated  upon  the  assumption  that  the  an- 
swer puts  in  issue  the  existence  of  a  watercourse  through 
the  lands  of  plaintiff. 

An  inspection  of  the  answer  discloses  the  fact  that  no  de- 
nial of  the  existence  of  a  watercourse  through  plaintiff's  land 
has  been  made.  Defendants  only  deny  buildiniz  a  dam 
across  any  watercourse  running  through  plaintiff's  land,  as 
described  in  his  complaint,  a  little  below  plaintiff's  land. 
They  do  not  deny  that  there  is  a  watercourse  running 
through  plaintiff's  land,  but  that  is  conceded.  They  only 
deny  building  a  dam  across  such  watercourse.  This  evasive 
form  of  denial  has  long  since  been  held  bad,  where  the 
complaint  is  sworn  to,  both  at  common  law  and  under  the 
code.  (Smith  v.  Richardson^  15  Cal.  501;  Wallace  v.  Bear 
River  W.  &  M.  Co.,  18  Id.  461.) 
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All  the  iDstructions  asked  being  requested  upon  the  as- 
sumption that  an  issue  had  been  raised  as  to  the  existence 
of  a  watercourse  running  through  plaintiff's  land,  and  no 
such  issue  being  raised,  it  was  not  error  to  refuse  them, 
although  the  court  below  seems  to  have  refused  them  for 
different  reasons,  not  necessary  here  to  discuss. 

No  other  errors  are  complained  of,  and  the  judgment  of 
the  court  below  must  be  affirmed. 


JAMES  GLENDENNING,  Adm'r,  Respondent,  v.  DAVID 
McNUTT  AND  FRED  PHILLIPS,  Appellants. 

Probate  Courts — JtmiSDicriON. — When  the  existence  of  jurisdiction  of  in- 
ferior courts,  of  which  the  probate  court  is  one,  is  proved  or  conceded, 
the  maxim  omnia  rite  acta  applies  to  them  as  well  as  to  courts  of  general 
jurisdiction,  and  every  intendment  must  be  in  support  of  the  proceed- 
ings. 

Jurisdiction — Probate  Court. — Jurisdiction  of  the  subject-matter  is  one 
thing  and  the  exercise  of  it  another.  An  irregular  or  erroneous  exercise 
of  its  jurisdiction,  by  a  probate  court,  will  not  render  its  proceedings 
void,  but  voidable  only. 

Judicial  Acts — Ministerial  Acts — Non- judicial  Day. — The  act  of  ap- 
pointing an  administrator  of  an  estate  by  a  probate  court  is  a  judicial  act, 
while  that  of  issuing  letters  of  administration  is  merely  ministerial;  there- 
fore, the  statute,  only  forbidding  the  transaction  of  judicial  business  on 
Christmas  day,  letters  issued  on  that  day  are  not  void. 

Errors  which  do  not  Prejudice. — Where  the  district  court  refused  to 
admit  evidence  which,  if  admitted,  would  have  been  against  the  party 
seeking  to  introduce  it,  such  party  can  not  avail  himself  of  such  refusal 
as  error,  even  though  such  evidence  should  have  been  admitted. 

Collateral  Attacks— Administrator. — Where  an  administrator  of  a  de- 
ceased person's  estate  brings  an  action  upon  a  promissory  note  due 
the  estate,  the  authority  of  such  administrat9r  can  not  be  attacked  by 
the  defendant,  on  the  grounds  that  his  appointment  was  irregularly 
made.  Having  no  interest  in  the  estate,,  it  is  a  matter  of  no  importance 
to  the  defendants,  if  they  would  be  protected  from  a  second  payment  of 
the  same  sum. 

-\PPEAL  from  the  district  court,   third  judicial  district, 
Lemhi  county. 

Huston  dt  Gray,  for  the  appellants. 

George  Ainslie  and  E,  T,  Beaity,  for  the  respondent. 
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Whitson  J.,  delivered  the  opinion.  Hollisteb,  J.,  con- 
curred. 

This  is  an  action  brought  by  James  Glendenning,  claiming 
to  be  administrator  of  the  estate  of  William  Smith,  de- 
ceased, against  David  McNutt  and  Fred  Phillips,  to  recover 
a  balance  due  upon  a  promissory  note  by  them  to  said 
Smith  during  his  life-time.  The  complaint  alleges  the  ap- 
pointment of  Glendenning  and  the  performance  of  the  duties 
of  administrator  at  the  time  of  the  commencement  of  the 
action  by  him.  The  answer  puts  in  issue  only  the  legal  and 
due  appointment  of  Glendenning,  and  that  he  ever  has  had 
any  legal  authority  to  act  as  such  administrator.  Judgment 
was  rendered  for  the  plaintiff  in  the  district  court  in  and  for 
Lemhi  county;  sitting  without  a  jury  and  from  such  judg- 
ment defendant  appeals  to  this  court. 

It  is  claimed  by  the  appellants'  counsel  that  no  legal  ap- 
pointment of  Glendenning  was  ever  made:  1.  *  Because  the 
precedent  steps,  required  by  the  statute,  were  never  taken; 
and,  2.  Because  the  appointment  was  made  on  Christmas, 
a  non-judicial  day. 

In  support  of  both  propositions  it  is  urged,  that  nothing 
will  be  presumed  in  favor  of  the  jurisdiction  of  an  inferior 
court.  The  appointment  of  the  administrator  may  have 
been  irregular,  but  an  attack  upon  his  authority  can  only 
be  made  in  cases  of  this  kind,  where  the  appointment  is 
absolutely  void.  If  the  appointment  is  only  voidable,  in 
no  collateral  proceeding  can  the  authority  of  an  administra- 
tor to  act  within  the  sphere  of  his  prescribed  duties  be 
questioned.  If  the  court  had  such  authority  and  only  exer- 
cised it  irregularly,  it  can  be  a  matter  of  no  importance  to 
these  defendants,  as  a  payment  of  the  amount  in  contro- 
versy to  the  plaintiff  would  be  a  bar  to  any  future  liability 
against  them  for  the  same  amount.  The  law  can  only  pro- 
tect them  against  the  payment  of  this  note  in  case  they 
might  be  liable  to  pay  the  same  a  second  time. 

In  the  case  of  Emery  v.  HUdreth,  2  Gray  (Mass.)  228,  the 
supreme  court  decided  that  "  the  regularity  and  sufficiency 
of  the  appointment  of  an  administrator  by  a  probate  court 
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having  jurisdiction  to  appoint  one  on  the  estate,  can  not  be 
drawn  in  question  in  an  action  brought  by  the  administrator 
against  a  stranger,  to  recover  a  debt  due  to  the  intestate." 
This  authority  would  seem  to  be  conclusive  of  the  whole 
subject,  supported,  as  it  is,  by  numerous  others  of  as  high 
a  character,  did  not  the  appellants  claim  that  the  appoint- 
ment was  not  only  irregular,  but  void— irregular  and  void 
because  of  the  want  of  many  of  the  steps  required  by  statute 
in  the  appointment  of  an  administrator,  and  absolutely  void 
because  the  appointment  was  made  on  a  non-judicial  day. 

Appellants  claim  that  the  court  erred  in  refusing  to  allow 
the  introduction  of  the  probate  record  by  which  they  ex- 
pected to  show  that  all  the.  steps  required  to  be  taken  by  the 
probate  court  in  the  appointment  of  an  administrator  were 
not  followed,  and  that  the  appointment  was  therefore  void 
for  want  of  jurisdiction  of  the  probate  court.  Jurisdiction 
of  the  subject-matter  does  not  depend  upon  the  manner 
of  its  exercilie.  The  probate  court,  in  the  appointment  of 
this  administrator,  did  not  want  for  jurisdiction,  for  the  rea- 
son that  it  might  have  exercised  such  jurisdiction  irregu- 
larly or  erroneously,  and  therefore  its  proceedings  were  not 
void  for  want  of  jurisdiction. 

In  the  esse  of  Cheeps  v.  Durdon  el  a2.,  in  1  Smith's  Lead- 
ing Cases,  the  court  says,  the  strictness  with  which  the  pro- 
ceedings of  inferior  tribunals  are  scrutinized  only  applies 
to  the  question  of  jurisdiction,  and  when  the  existence  of 
jurisdiction  is  proved  or  conceded,  the  maxim  omnia  rite 
ada  applies  to  them  as  well  as  to  courts  of  general  juris- 
diction. If,  said  Tindall,  0.  J.,  in  Demster  v.  Purnell,  it 
appear  on  the  face  of  the  proceedings  that  the  inferior 
courts  have  jurisdiction,  every  intendment  will  be  made 
in  order  to  support  them,  but  if  it  do  not  so  appear,  if  the 
point  be  left  in  doubt,  no  such  intendment  will  be  made. 
Can  there  be  any  doubt  in  this  case  that  the  probate  court 
had  jurisdiction  to  appoint  an  administrator  of  the  estate  of 
a  deceased  person? 

Most  of  the  cases  cited  by  appellants*  counsel  are  those 
in  which  inferior  courts  had  gone  beyond  the  jurisdiction 
conferred  upon  them;  in  other  words,  had  done  too  much; 
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while  in  the  cose  at  bar  the  probate  court  bad  done  too 
little. 

The  only  remaining  question  is.  Was  the  appointment  of 
Glendenuing  made  on  a  non-judicial  day  ?  If  such  was  the 
case,  there  would  be 'no  question  but  that  it  would  be  void. 
The  letters  appear  to  have  been  issued  December  25,  1871, 
and  the  court  refused  the  introduction  of  any  further  evi- 
dence upon  the  subject  of  the  appointment.  Had  the  court 
allowed  the  introduction  of  the  probate  record,  it  would 
have  shown  that  the  administrator  was  not  appointed  on 
Christmas,  but  on  the  day  following. 

The  act  of  appointing  was  a  judicial  act;  the  act  of  issu- 
ing letters  merely  ministerial.  The  statute  does  not  pro- 
hibit a  ministerial  act  on  a  non-judicial  day,  but  only 
judicial  acts.  The  record  presents  the  strange  anomaly  of 
the  letters  having  been  issued  the  day  before  the  appoint- 
ment was  made,  or  before  the  letters  were  granted.  In  this 
respect,  the  error  complained  of  by  appellants  is  one  which, 
if  committed,  was  in  their  favor,  because  the  record  would 
have  shown  the  letters  to  have  been  granted  on  the  twenty- 
sixth,  and  not  on  the  twenty-fifth,  of  December;  and  it  is 
well  settled  that  no  error  can  be  taken  advantage  of  by  a 
party  not  injured  thereby. 

In  support  of  the  right  of  this  administrator  to  bring  this 
action,  the  only  question  is,  was  his  appointment  void  ?  If 
not,  but  only  voidable,  then  his  authority  can  not  be  attacked 
collaterally,  but  only  by  direct  proceedings  by  some  one 
beneficially  interested  in  the  estate. 

Judgment  of  the  court  below  is  affirmed. 


WESTON  B ALSTON  and  JOHN  WEST,  Respondents, 
V.  K.  P.  PLOWMAN,  Appellant. 

Mining  Law— Da^iaoes. — In  the  absence  of  any  agreement,  regnlation,  or 
custom  authorizing  it,  one  person  has  no  right  to  run  his  tail-race  or 
sluicing-flume  on  to  the  dumping-ground  of  another  who  had  a  prior 
right  thereto,  and  no  damage  can  be  chitimed  of  the  latter  for  filling  op 
soch  race  or  flume,  if  he  do  not  prevent  the  former  from  dumping  on  his 
own  ground. 
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tbe  proper  office,  according  to  the 
cO.     The  court  gave  to  the  jury  an  in- 
uey  were  to  find  a  verdict  according  to  the 
ns,  if  such  customs  were  not  contrary  to  law. 
ceed        ^  these  respects  we  think  the  court  erred.     It  la 
*^  '    v.4tled,  that  where  there  is  record  evidence  which  can 
r  obtained  of  any  fact  material  to  the  issues,  such  evidence 
^  only  be  received  because  it  is  of  a  higher  character 
0fts\  parol  testimony.     To  admit  evidence  of  a  secondary 
^aracter  where  higher  evidence  of  the  fact  is  attainable 
^inst  the  objections  of  the  opposite  party,  is  erroneous. 
It  was  not  competent  for  the  jury  to  determine  for  them- 
aelves  whether  mining  customs  were  or  were  not  contrary 
to  law.     This  was  a  question  of  law,  for  the  court  to  de- 
termine, and  should  have  been  settled  as  such  before  givio^ 
the  case  to  the  jury.    If  the  customs  were  contrary  to  law 
they  had  no  validity,  and  should  not  have  been  given  totbe 
jniry  to  pass  upon.     If  not  contrary  to  law,  the  jury  should 
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aey  were  found.     It  appears  from  the  evidence 
J  that  the  plaintiffs  had  constructed  a  race  or  cov- 
.ame  through  which  they  sluiced  their  .tailings  from 
^ir  mines;  that  such  flume  run  from  their  diggings  (which 
TTere  situated  above  the  defendant's  mine)  some  two  hun- 
C[red  feet  upon  the  defendant's  dumping  ground,  and  that 
^the  ''dump*'  therefrom  was  altogether  on  defendant's  ground, 
and  was  two  hundred  feet  below  the  grounds  of  the  plaintiffs. 
The  defendant  had  also  constructed  a  flume  of  like  char- 
acter from  his  diggings  to  a  point  on  his  own  claim,  which 
he  used  for  dumping  purposes,  not  far  distant  from  the 
place  where  plaintiffs'  flume  or  race  ended,  and  that  the 
tailings  or  "dump"  of  the  defendant  had  filled  up  or  ob- 
structed the  plaintiffs'  flume  to  a  distance  of  about  one 
hundred  feet,  but  still  a  hundred  feet  or  more  below  the 
lower  line  of  their  claim.     It  was  for  this  obstruction  the 
plaintiffs  brought  their  suit  and  recovered  their  judgment 
against  the  defendant.     The  evidence  showed  that  the  pos- 
session and  ownership  by  the  defendant,  of  his  claim  and 
dumping-ground,  was  prior  in  point  of  time  to  that  of  plaint- 
iffs, and  that  no  right  had  been  given  by  the  defendant  to 
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BviDENCE. — Parol  evidence  can  not  be  given  of  a  mining  castom,  when  there 
are  witten  roles  or  regulations  of  the  mining  district  in  force  on  the 
same  subject. 

iHSTRUCTnoNS. — It  IS  erroneous  to  instruct  a  jury  to  find  a  verdict  according 
to  mining  customs,  "if  such  customs  are  not  contrary  to  law."  It  a 
likewise  erroneous  to  instruct  a  jury,  if  they  believe  the  version  of  the 
case  by  one  or  the  other  party  to  be  correct,  they  will  find  in  his  faror. 

JvRT  MUBT  Find  Facts — Ck>URT  must  Give  the  Law.— A  verdict  must  be  sup- 
ported by  the  facts  found  by  the  jury,  and  the  law  must  be  given  to 
them  by  the  court.  ^ 

Appeal  from  the  district  coart  of  the  seeond  judicial  dis- 
tricty  Boise  county. 

Oeorge  Ainslie,  and  Huston  &  Gray,  for  the  appellant. 
B.  E.  FootCf  for  the  respondents. 

HoLUSTEB,  J.,  delirered  the  opinion.  WHrrsoN,  J.,  con* 
enrred. 

In  this  case  the  court  permitted  parol  evidence  to  be 
given  of  the  local  mining  customs,  when  it  appears  from  the 
record  that  the  regulations  of  the  locality  or  mining  dis- 
trict were  recorded  in  the  proper  oiBce,  according  to  the 
laws  relating  thereto.  The  court  gave  to  the  jury  an  in* 
struction  that  they  were  to  find  a  verdict  according  to  the 
mining  customs,  if  such  customs  were  not  contrary  to  law. 

In  both  these  respects  we  think  the  court  erred.  It  is 
well  settled,  that  where  there  is  record  evidence  which  can 
be  obtained  of  any  fact  material  to  the  issues,  such  evidence 
can  only  be  received  because  it  is  of  a  higher  character 
than  parol  testimony.  To  admit  evidence  of  a  secondary 
character  where  higher  evidence  of  the  fact  is  attainable, 
against  the  objections  of  the  opposite  party,  is  erroneous. 
It  was  not  competent  for  the  jury  to  determine  for  them- 
selves whether  mining  customs  were  or  were  not  contrary 
to  law.  This  was  a  question  of  law,  for  the  court  to  de- 
termine, and  should  have  been  settled  as  such  before  giving 
the  case  to  the  jury.  If  the  customs  were  contrary  to  law, 
tiiey  had  no  validity,  and  should  not  have  been  given  to  the 
jury  to  pass  upon.     If  not  contrary  to  law,  the  jury  should 
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Lave  been  instructed  that  upon  finding  certain  facts,  they 
should  find  accordingly  in  their  verdict. 

The  court  also  instructed  the  jury  if  they  found  the  plaint- 
iffs' version  of  the  case  to  be  correct  they  should  find  a  ver- 
dict in  their  favor.  This  was  erroneous.  A  verdict  is  not 
to  be  determined  by  the  opinions  or  views  of  the  jury  as  to 
what  a  party's  version  of  a  case  may  be.  Such  version  may 
or  not  be  supported  by  the  evidence.  It  may  be  entirely 
erroneous,  and,  hence,  can  not  be  made  the  foundation  of  a 
verdict,  unless  the  facts  which  the  jury  find,  support  it. 
The  pleadings  in  a  case  only  make  the  issues  which  are  pre- 
sented for  the  consideration  of  the  jury,  and  not  the  evi- 
dence upon  which  the  verdict  is  to  rest,  and  it  is  for  the 
court  to  say  what  facts,  if  found  by  the  jury  from  the  evi- 
dence, shall  be  sufficient  to  maintain  the  case  of  either 
party.  The  court  should  instruct  the  jury,  if  they  find  from 
the  evidence  such  and  such  facts  to  be  established,  then  their 
verdict  will  be  for  the  party,  whichever  one  it  may  be  in 
whose  favor  they  were  found.  It  appears  from  the  evidence 
in  the  case  that  the  plaintifi's  had  constructed  a  race  or  cov- 
ered flume  through  which  they  sluiced  their  .tailiug^  from 
their  mines;  that  such  flume  run  from  their  diggings  (which 
were  situated  above  the  defendant's  mine)  some  two  hun- 
dred feet  upon  the  defendant's  dumping  ground,  and  that 
the  ^'dump"  therefrom  was  altogether  on  defendant's  ground, 
and  was  two  hundred  feet  below  the  grounds  of  the  plaintiffs. 

The  defendant  had  also  constructed  a  flume  of  like  char- 
acter from  his  diggings  to  a  point  on  his  own  claim,  which 
he  used  for  dumping  purposes,  not  far  distant  from  the 
place  where  plaintiffs'  flume  or  race  ended,  and  that  the 
tailings  or  'Mump"  of  the  defendant  had  filled  up  or  ob- 
structed the  plaintiffs'  flume  to  a  distance  of  about  one 
hundred  feet,  but  still  a  hundred  feet  or  more  below  the 
lower  line  of  their  claim.  It  was  for  this  obstruction  the 
plaintiffs  brought  their  suit  and  recovered  their  judgment 
against  the  defendant.  The  evidence  showed  that  the  pos- 
session and  ownership  by  the  defendant,  of  his  claim  and 
dumping-ground,  was  prior  in  point  of  time  to  that  of  plaint- 
iffs, and  that  no  right  had  been  given  by  the  defendant  to 
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BviDBNCE. — Parol  evidence  can  not  be  giren  of  a  mining  castom,  when  there 
are  witten  rules  or  regulations  of  the  mining  district  in  force  on  the 
same  subject. 

iKSTRncnoNS. — It  is  erroneous  to  instruct  a  jury  to  find  a  verdict  according 
to  mining  customs,  "if  such  customs  are  not  contrary  to  law."  It  is 
likewise  erroneous  to  instruct  a  jury,  if  they  believe  the  version  of  the 
case  by  one  or  the  other  party  to  be  correct,  they  will  find  in  his  favor. 

Jury  must  Find  Facts — Court  must  Give  the  Law. — A  verdict  must  be  sup- 
ported by  the  facts  found  by  the  jury,  and  the  law  must  be  given  to 
them  by  the  court. 

Appeal  from  the  district  court  of  the  second  judicial  dis- 
trict, Boise  county. 

Oeorge  AiruHie^  and  Huston  &  Gray,  for  the  appellant. 
JR.  E.  Foote,  for  the  respondents. 

HoLLiSTER,  J.,  deliyered  the  opinion.  Whttson,  J.,  con- 
curred. 

In  this  case  the  court  permitted  parol  eyidence  to  be 
given  of  the  local  mining  customsi  when  it  appears  from  the 
record  that  the  regulations  of  the  locality  or  mining  dis- 
trict were  recorded  in  the  proper  office,  according  to  the 
laws  relating  thereto.  The  court  gave  to  the  jury  an  in- 
struction that  they  were  to  find  a  verdict  according  to  the 
mining  customs,  if  such  customs  were  not  contrary  to  law. 

In  both  these  respects  we  think  the  court  erred.  It  is 
well  settled,  that  where  there  is  record  evidence  which  can 
be  obtained  of  any  fact  material  to  the  issues,  such  evidence 
can  only  be  received  because  it  is  of  a  higher  character 
than  parol  testimony.  To  admit  evidence  of  a  secondary 
^aracter  where  higher  evidence  of  the  fact  is  attainable, 
against  the  objections  of  the  opposite  party,  is  erroneous. 
It  was  not  competent  for  the  jury  to  determine  for  them- 
selves whether  mining  customs  were  or  were  not  contrary 
to  law.  This  was  a  question  of  law,  for  the  court  to  de- 
termine, and  should  have  been  settled  as  such  before  giving 
the  case  to  the  jury.  If  the  customs  were  contrary  to  law, 
tiiey  had  no  validity,  and  should  not  have  been  given  to  the 
jury  to  pass  upon.     If  not  contrary  to  law,  the  jury  should 
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Lave  been  instructed  that  upon  finding  certain  facts,  they 
should  find  accordingly  in  their  verdict. 

The  court  also  instructed  the  jury  if  they  found  the  plaint- 
iffs' version  of  the  case  to  be  correct  they  should  find  a  ver- 
dict in  their  favor.  This  was  erroneous.  A  verdict  is  not 
to  be  determined  by  the  opinions  or  views  of  the  jury  as  to 
what  a  party's  version  of  a  case  may  be.  Such  version  may 
or  not  be  supported  by  the  evidence.  It  may  be  entirely 
erroneous,  and,  hence,  can  not  be  made  the  foundation  of  a 
verdict,  unless  the  facts  which  the  jury  find,  support  it. 
The  pleadings  in  a  case  only  make  the  issues  which  are  pre- 
sented for  the  consideration  of  the  jury,  and  not  the  evi- 
dence upon  which  the  verdict  is  to  rest,  and  it  is  for  the 
court  to  say  what  facts,  if  found  by  the  jury  from  the  evi- 
dence, shall  be  sufficient  to  maintain  the  case  of  either 
party.  The  court  should  instruct  the  jury,  if  they  find  from 
the  evidence  such  and  such  facts  to  be  established,  then  their 
verdict  will  be  for  the  party,  whichever  one  it  may  be  in 
whose  favor  they  were  found.  It  appears  from  the  evidence 
in  the  case  that  the  plaintiffs  had  constructed  a  race  or  cov- 
ered flume  through  which  they  sluiced  their  .tailings  from 
their  mines;  that  such  flume  run  from  their  diggings  (which 
were  situated  above  the  defendant's  mine)  some  two  hun- 
dred feet  upon  the  defendant's  dumping  ground,  and  that 
the  'Mump'*  therefrom  was  altogether  on  defendant's  ground, 
and  was  two  hundred  feet  below  the  grounds  of  the  plaintifls. 

The  defendant  had  also  constructed  a  flume  of  like  char- 
acter from  his  diggings  to  a  point  on  his  own  claim,  which 
he  used  for  dumping  purposes,  not  far  distant  from  the 
place  where  plaintiffs'  flume  or  race  ended,  and  that  the 
tailings  or  'Mump"  of  the  defendant  had  filled  up  or  ob- 
structed the  plaintiffs'  flume  to  a  distance  of  about  one 
hundred  feet,  but  still  a  hundred  feet  or  more  below  the 
lower  line  of  their  claim.  It  was  for  this  obstruction  the 
plaintiffs  brought  their  suit  and  recovered  their  judgment 
against  the  defendant.  The  evidence  showed  that  the  pos- 
session and  ownership  by  the  defendant,  of  his  claim  and 
dumping-ground,  was  prior  in  point  of  time  to  that  of  plaint- 
iffs, and  that  no  right  had  been  given  by  the  defendant  to 
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Byidengk. — Parol  evidenoe  can  not  be  giren  of  a  mining  custom,  when  there 
are  witten  rules  or  reguUtions  of  the  mining  district  in  force  on  the 
same  subject. 

iHSTRncnoNB. — It  is  erroneous  to  instruct  a  jury  to  find  a  verdict  aooording 
to  mining  customs,  "if  such  customs  are  not  contrary  to  law."  It  b 
likewise  erroneous  to  instruct  a  jury,  if  they  believe  the  version  of  the 
case  by  one  or  the  other  party  to  be  correct,  tiiey  will  find  in  his  favor. 

JuRT  MUST  Find  Facts — Ck>UBT  must  Give  the  Law. — A  verdict  must  be  sup- 
ported  by  the  facts  found  by  the  jury,  and  the  law  must  be  given  to 
them  by  the  court. 

Appeal  from  the  district  court  of  the  second  judicial  dis- 
trict, Boise  county. 

Oeorge  AirUlie,  and  Huston  dt  Oray,  for  the  appellant. 
jB.  E.  Foote,  for  the  respondents. 

HoLUSTER,  J.f  delirered  the  opinion.  Whitsok,  J.,  con- 
curred. 

In  this  case  the  court  permitted  parol  evidence  to  be 
given  of  the  local  mining  customs,  when  it  appears  from  the 
record  that  the  regulations  of  the  locality  or  mining  dis- 
trict were  recorded  in  the  proper  office,  according  to  the 
laws  relating  thereto.  The  court  gave  to  the  jury  an  in- 
struction that  they  were  to  find  a  verdict  according  to  the 
mining  customs,  if  such  customs  were  not  contrary  to  law. 

In  both  these  respects  we  think  the  court  erred.  It  is 
well  settled,  that  where  there  is  record  evidence  which  can 
be  obtained  of  any  fact  material  to  the  issues,  such  evidence 
can  only  be  received  because  it  is  of  a  higher  character 
than  parol  testimony.  To  admit  evidence  of  a  secondary 
character  where  higher  evidence  of  the  fact  is  attainable, 
against  the  objections  of  the  opposite  party,  is  erroneous. 
It  was  not  competent  for  the  jury  to  determine  for  them- 
selves whether  mining  customs  were  or  were  not  contrary 
to  law.  This  was  a  question  of  law,  for  the  court  to  de- 
termine, and  should  have  been  settled  as  such  before  giving 
the  case  to  the  jury.  If  the  customs  were  contrary  to  law, 
tiiey  had  no  validity,  and  should  not  have  been  given  to  the 
jury  to  pass  upon.     If  not  contrary  to  law,  the  jury  shoold 
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Lave  been  instructed  that  upon  finding  certain  facts,  they 
should  find  accordingly  in  their  verdict. 

The  court  also  instructed  the  jury  if  they  found  the  plaint- 
iffs' version  of  the  case  to  be  correct  they  should  find  a  ver- 
dict in  their  favor.  This  was  erroneous.  A  verdict  is  not 
to  be  determined  by  the  opinions  or  views  of  the  jury  as  to 
what  a  party's  version  of  a  case  may  be.  Such  version  may 
or  not  be  supported  by  the  evidence.  It  may  be  entirely 
erroneous,  and,  hence,  can  not  be  made  the  foundation  of  a 
verdict,  unless  the  facts  which  the  jury  find,  support  it. 
The  pleadings  in  a  case  only  make  the  issues  which  are  pre- 
sented for  the  consideration  of  the  jury,  and  not  the  evi- 
dence upon  which  the  verdict  is  to  rest,  and  it  is  for  the 
court  to  say  what  facts,  if  found  by  the  jury  from  the  evi- 
dence, shall  be  sufficient  to  maintain  the  case  of  either 
party.  The  court  should  instruct  the  jury,  if  they  find  from 
the  evidence  such  and  such  facts  to  be  established,  then  their 
verdict  will  be  for  the  party,  whichever  one  it  may  be  in 
whose  favor  they  were  found.  It  appears  from  the  evidence 
in  the  case  that  the  plaintiffs  had  constructed  a  race  or  cov- 
ered flume  through  which  they  sluiced  their  .tailings  from 
their  mines;  that  such  flume  run  from  their  diggings  (which 
were  situated  above  the  defendant's  mine)  some  two  hun- 
dred feet  upon  the  defendant's  dumping  ground,  and  that 
the  ''dump"  therefrom  was  altogether  on  defendant's  ground, 
and  was  two  hundred  feet  below  the  grounds  of  the  plaintiffs. 

The  defendant  had  also  constructed  a  flume  of  like  char- 
acter from  his  diggings  to  a  point  on  his  own  claim,  which 
he  used  for  dumping  purposes,  not  far  distant  from  the 
place  where  plaintiffs'  flume  or  race  ended,  and  that  the 
tailings  or  "dump"  of  the  defendant  had  filled  up  or  ob- 
structed the  plaintiffs'  flume  to  a  distance  of  about  one 
hundred  feet,  but  still  a  hundred  feet  or  more  below  the 
lower  line  of  their  claim.  It  was  for  this  obstruction  the 
plain tiflb  brought  their  suit  and  recovered  their  judgment 
against  the  defendant.  The  evidence  showed  that  the  pos- 
session and  ownership  by  the  defendant,  of  his  claim  and 
dumping-ground,  was  prior  in  point  of  time  to  that  of  plaint- 
iffs, and  that  no  right  had  been  given  by  the  defendant  to 


596  Ralston  v.  Plowman.  [Sup.  Ct 

Opinion  of  the  Court — ^HoUitter,  J. 

BviDEyoE.— Parol  evidence  can  not  be  given  of  a  mining  castotn,  when  there 
are  witten  rules  or  regulations  of  the  mining  district  in  force  on  the 
same  subject. 

Ikstbuctions. — It  is  erroneous  to  instruct  a  jury  to  find  a  verdict  according 
to  mining  customs,  "if  such  customs  are  not  contrary  to  law."  It  is 
likewise  erroneous  to  instruct  a  jury,  if  they  believe  the  version  of  the 
case  by  one  or  the  other  party  to  be  correct,  they  will  find  in  his  favor. 

JuBT  MUST  Find  Facts — Court  must  Give  the  Law. — A  verdict  must  be  sup- 
ported by  the  facts  found  by  the  jury,  and  the  law  must  be  given  to 
them  by  the  court. 

Appeal  from  the  district  court  of  the  second  judicial  dis- 
trict, Boise  county. 

George  Ainslie^  and  Huston  &  Gh'ay,  for  the  appellant. 
B.  E,  Foote,  for  the  respondents. 

HoLLiSTER,  J.,  delivered  the  opinion.  Whitson,  J.,  con- 
curred. 

In  this  case  the  court  permitted  parol  evidence  to  be 
given  of  the  local  mining  customs,  when  it  appears  from  the 
record  that  the  regulations  of  the  locality  or  mining  dis- 
trict were  recorded  in  the  proper  office,  according  to  the 
laws  relating  thereto.  The  court  gave  to  the  jury  an  in- 
struction that  they  were  to  find  a  verdict  according  to  the 
mining  customs,  if  such  customs  were  not  contrary  to  law. 

In  both  these  respects  we  think  the  court  erred.  It  is 
well  settled,  that  where  there  is  record  evidence  which  can 
be  obtained  of  any  fact  material  to  the  issues,  such  evidence 
can  only  be  received  because  it  is  of  a  higher  character 
than  parol  testimony.  To  admit  evidence  of  a  secondary 
character  where  higher  evidence  of  the  fact  is  attainable, 
against  the  objections  of  the  opposite  party,  is  erroneous. 
It  was  not  competent  for  the  jury  to  determine  for  them- 
selves whether  mining  customs  were  or  were  not  contrary 
to  law.  This  was  a  question  of  law,  for  the  court  to  de- 
termine, and  should  have  been  settled  as  such  before  giving 
the  case  to  the  jury.  If  the  customs  were  contrary  to  law, 
tiiej  had  no  validity,  and  should  not  have  been  given  to  the 
jury  to  pass  upon.     If  not  contrary  to  law,  the  jury  should 
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Lave  been  instructed  that  upon  finding  certain  facts,  they 
should  find  accordingly  in  their  verdict. 

The  court  also  instructed  the  jury  if  they  found  the  plaint- 
iffs' version  of  the  case  to  be  correct  they  should  find  a  ver- 
dict in  their  favor.  This  was  erroneous.  A  verdict  is  not 
to  be  determined  by  the  opinions  or  views  of  the  jury  as  to 
what  a  party's  version  of  a  case  may  be.  Such  version  may 
or  not  be  supported  by  the  evidence.  It  may  be  entirely 
erroneous,  and,  hence,  can  not  be  made  the  foundation  of  a 
verdict,  unless  the  facts  which  the  jury  find,  support  it. 
The  pleadings  in  a  case  only  make  the  issues  which  are  pre- 
sented for  the  consideration  of  the  jury,  and  not  the  evi- 
dence upon  which  the  verdict  is  to  rest,  and  it  is  for  the 
court  to  say  what  facts,  if  found  by  the  jury  from  the  evi- 
dence, shall  be  sufficient  to  maintain  the  case  of  either 
party.  The  court  should  instruct  the  jury,  if  they  find  from 
the  evidence  such  and  such  facts  to  be  established,  then  their 
verdict  will  be  for  the  party,  whichever  one  it  may  be  in 
whose  favor  they  were  found.  It  appears  from  the  evidence 
in  the  case  that  the  plaintiffs  had  constructed  a  race  or  cov- 
ered flume  through  which  they  sluiced  their  .tailings  from 
their  mines;  that  such  flume  run  from  their  diggings  (which 
were  situated  above  the  defendant's  mine)  some  two  hun- 
dred feet  upon  the  defendant's  dumping  ground,  and  that 
the  ''dump"  therefrom  was  altogether  on  defendant's  ground, 
and  was  two  hundred  feet  below  the  grounds  of  the  plaintiffs. 

The  defendant  had  also  constructed  a  flume  of  like  char- 
acter from  his  diggings  to  a  point  on  his  own  claim,  which 
he  used  for  dumping  purposes,  not  far  distant  from  the 
place  where  plaintiffs'  flume  or  race  ended,  and  that  the 
tailings  or  ''dump"  of  the  defendant  had  filled  up  or  ob- 
structed the  plaintiffs'  flume  to  a  distance  of  about  one 
hundred  feet,  but  still  a  hundred  feet  or  more  below  the 
lower  line  of  their  claim.  It  was  for  this  obstruction  the 
plaintiffs  brought  their  suit  and  recovered  their  judgment 
against  the  defendant.  The  evidence  showed  that  the  pos- 
session and  ownership  by  the  defendant,  of  his  claim  and 
dumping*ground,  was  prior  in  point  of  time  to  that  of  plaint- 
iffs, and  that  no  right  had  been  given  by  the  defendant  to 
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plaiutiffs  to  dump  their  tailiugs  on  his  groaud.  Under  such 
a  state  of  facts  we  are  clearlj  of  the  opinion,  the  plaintiffs 
had  no  right  of  action  for  the  filliog  up  of  their  flume  so 
long  as  the  defendant  did  nothing  to  prevent  them  from 
dumping  on  their  own  grounds.  T^eir  race  was  extended 
without  any  rights  upon  the  defendant's  grounds,  and,  so  far 
as  the  evidence  shows,  without  any  necessity.  The  fall 
from  their  washings  or  mining  operations  to  the  lower  line 
of  their  claim  was  sufficient  to  carry  off  their  tailings  and 
to  dump  them  on  their  own  grounds,  and  under  no  conceiv- 
able circumstances  could  they  claim  the  right  of  carrying 
their  flume  on  to  the  defendant's  premises  for  the  purpose 
of  dumping  their  tailings  thereon  without  his  authority. 

For  these  reasons  we  are  of  the  opinion  the  judgment 
of  the  court  below  should  be  reversed  and  remanded  for  a 
venire  de  novo. 


P.  B.  HAWKINS  ET  AL.,  Responbents,  v.  WILLIAM 

L.  THURMAN,  Appellant. 

Special  Performance — Vendor's  Lien — Practice. — A  decree  for  a  specific 
performance  in  a  suit  brought  to  enforce  a  vendor's  lien,  can  not  be  np> 
held. 

Vendor's  Lien — Securitt. — A  vendor's  lien  can  not  be  enforced  for  the  pur- 
chase money  of  a  tract  of  land,  when  the  parties  have  stipulated  in  their 
contract  for  other  security.  It  is  ouly  in  cases  where  no  security  is  taken» 
except  that  which  the  law  gives,  that  a  vendor's  lien  attaches  to  the 
land. 

Appeal  from  the  second  judicial  district,  Ada  county. 

PricJeett  &  Hasbrouck  and  J.  W.  Huston,  for  the  appellant. 
J.  JBrumback,  for  the  respondents. 

Hollister,  J.,  delivered  the  opinion.  Whitson,  J.,  con- 
curred. 

This  is  a  proceeding  in  equity  instituted  in  the  district 
court  of  Ada  county,  which  seems  to  be  somewhat  of  a  com- 
plex nature,  but  from  an  attentive  examination  of  the  plead- 
ings we  have  had  but  little  difficulty  in  ascertaining  its  true 
character. 
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It  appears  that  Pendleton  B.  Hawkins  and  one  Jesse 
A.  Hawkins  entered  into  a  contract  in  writing,  under  seal, 
on  the  fourteenth  day  of  December,  1869,  with  the  appel- 
lant, by  which  it  was  agreed  that  the  two  Hawkinses  had  sold 
to  the  appellant  and  let  into  the  possession  thereof,  certain 
tracts  of  land  lying  in  Ada  county,  for  the  sum  of  six 
thousand  five  hundred  dollars,  in  gold  coin,  three  thousand 
dollars  of  which  the  appellant  was  to  pay  on  or  before  the 
first  of  June,  1870,  and  the  remainder  on  or  before  the  first 
of  March,  1871,  with  a  stipulation  therein  that  if  default 
should  be  made  in  the  payment  of  the  purchase  money,  or 
any  part  thereof,  the  appellant  should  pay  on  the  sum  due, 
interest  at  the  rate  of  three  per  cent,  per  month,  and  with  a 
further  stipulation  that  at  the  option  of  the  vendors,  if  de- 
fault should  be  made  in  the  payment  of  the  purchase  money, 
the  vendors  might  re-enter  and  take  possession  of  the  land, 
and  that  all  payn^ents  which  have  been  made  should  be- 
come forfeited. 

It  further  appearSyias  is  alleged  in  the  complaint,  that  the 
appellant  failed  to  make  the  last  payment,  although,  it  is 
alleged,  the  vendors  had  complied  with  the  terms  of  the 
contract  on  their  part  by  tendering  to  him  a  deed  for  the 
land  as  agreed  upon.  There  is  a  further  allegation  in  the 
complaint  that  there  was  a  mistake  made  by  the  parties  in 
the  contract,  in  the  description  of  some  portion  of  the  land 
conveyed,  which  the  court  was  asked  to  correct  by  its  de- 
cree; so  that  it  might  conform  to  the  intention  of  the  par- 
ties. On  the  hearing  the  court  entered  a  decree  accord- 
ingly. 

Except  in  so  far  as  the  suit  was  brought  to  correct  the 
above-mentioned  mistake,  the  complaint  shows  that  it  was 
instituted  to  enforce  a  vendor's  lien  to  secure  the  payment 
of  the  balance  of  the  purchase  money  remaining  unpaid, 
and  costs  and  expenses,  etc.,  and  the  prayer  in  the  com- 
plaint was  that  the  lien  should  be  established  by  decree 
and  the  land  subjected  to  sale  to  satisfy  the  debt,  etc. 

On  a  hearing  upon  the  pleadings  and  proofs,  the  court 
made  and  entered  a  decree  for  a  specific  performance,  by 
the  terms  of  which  the  appellant  was  required  to  pay  within 
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a  specified  time,  to  the  clerk  of  the  court,  for  the  benefit  of 
the  vendors,  the  sum  of  three  thousand  five  hundred  dol- 
lars, and  interest  thereon  at  the  rate  of  three  per  cent,  per 
month,  in  gold  coin,  for  one  year  prior  to  the  entering  of 
the  decree,  and  that  on  such  payment  deed  for  the  land 
should  be  executed  and  tendered  to  Thurman. 

The  counsel,  in  presenting  the  case  to  us,  have  urged 
various  reasons  for  and  against  a  reversal  of  the  judgment, 
but  we  deem  it  unnecessary  to  consider  more  than  one  or 
two,  as  in  our  view  there  is  but  one  point  on  which  our  de- 
cision must  rest. 

It  is  conceded  by  the  counsel  for  the  respondents,  and 
certainly  it  is  so  alleged  in  the  complaint,  that,  except  as 
to  that  portion  of  it  which  seeks  a  reformation  of  so  much 
of  the  contract  as  relates  to  the  misdescription  of  the  land, 
it  is  an  action  brought,  for  the  enforcement  of  a  vendor  s 
lien,  and  not,  as  it  seemed  to  the  court  below,  a  suit  for  a 
specific  performance.  In  the  view  thus  taken  by  the  pleader, 
we  entirely  concur.  The  complaint  aljeges  a  full  perform- 
ance by  the  vendors  of  their  part  of  the  agreement,  and 
charges  a  failure  on  the  part  of  Thurman  to  fully  perform 
his  part  of  it,  and  they  seek  to  obtain  by  a  decree  of  the 
court  an  order  for  the  sale  of  the  land^  for  the  purpose  of 
securing  the  payment  of  the  purchase  money  still  due,  and 
it  necessarily  follows  that  the  decree  for  a  specific  perform- 
ance can  not  be  upheld. 

Though  not  necessary  to  a  determination  of  the  questions 
involved  in  the  case  at  bar,  it  still  is  important,  in  view  of 
the  rights  and  interests  of  the  parties,  and  which  may  be 
involved  in  a  future  proceeding,  to  express  our  views  upon 
the  law  in  relation  to  vendors'  liens  and  its  application  to 
the  case  made  by  the  complainants  in  this  action.  It  is  well 
settled  that  on  a  sale  of  lands,  where,  by  the  agreement  of 
parties,  provision  is  made  for  the  security  of  the  purchase 
money  in  some  other  way  than  by  a  lien  upon  the  lands, 
such  lien  does  not  attach  by  operation  of  law,  and  the 
vendor  can  not  resort  to  it  for  security.  "When,  however, 
no  security  is  agreed  upon,  the  law  creates  an  equitable  lien 
in  favor  of  the  vendor,  which  he  can  enforce  in  a  court  of 
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equity,  when  there  is  a  default  in  the  payment  of  the  pur- 
chase money.  In  this  case,  it  is  apparent,  such  a  lien  does 
not  attach.  By  the  terms  of  the  contract,  the  vendors  had 
secured  to  themselves  a  triple  security,  either  one  of  which 
is  deemed  in  law  to  be  sufficient  to  insure  the  payment  of 
the  purchase  money,  without  resort  to  the  land,  and. which 
they  could  enforce  by  legal  proceedings. 

It  will  be  seen,  that  on  the  failure  by  the  vendee  to  make 
the  payments,  or  any  portion  thereof,  he  could  be  required 
to  pay  three  per  cent,  per  month  interest  on  the  sum  unpaid, 
as  liquidated  damages,  and  moreover,  that  the  vendors 
could  re-enter  and  take  possession  of  the  lands,  and  declare 
a  forfeiture  of  any  moneys  that  had  been  paid  by  the  vendee. 
It  is  apparent,  therefore,  from  this  view  of  the  case,  that  the 
complainants  showed  no  equities  which  entitled  them  to  a 
decree  for  the  sale  of  the  land. 

In  the  view  we  have  taken  of  the  case,  the  decree  of  the 
court  for  a  specific  performance  must  be  reversed  and  re- 
manded, and  so  much  of  it  as  reforms  the  contract,  relat- 
ing to  the  misdescription  of  the  lands,  be  affirmed. 


JOEDAN    W.   HYDE,   Bespondent,   v.   H.  O.  HAEK- 

NESS,  Appellant. 

Place  of  Trial — Changimg — Pbactioe. — The  question  of  changing  the 
place  of  trial  in  order  that  the  defendant  may  have  an  impartial  trial, 
involves  an  issuable  fact,  and  when  an  application  is  made  for  that  pur- 
pose upon  affidavits,  it  is  proper  to  admit  counter-affidavits  to  enable  the 
court  to  judge  of  the  necessity  for  such  change. 

Idem — ^Bobden  of  Proof. — The  burden  of  showing  that  an  impartial  trial 
can  not  be  had  is  on  the  party  making  the  application,  and  even  if  there 
is  a  slight  preponderance  of  evidence  in  favor  of  the  application,  this 
court  will  not  reverse  the  action  of  the  court  below  for  that  reason. 

Idem — ^Discretion. — Granting  a  change  of  venue  is  a  matter  in  the  sound 
discretion  of  the  court,  and  will  not  be  reviewed  except  in  cases  of  abuse. 

Appeal  from  the  district  court,  third  judicial  district, 
Oneida  county. 

L.  P.  Higbee,  for  the  appellant. 

F,  E,  Eimgn  and  Huston  &  Oray,  for  the  respondent. 
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Whitson,  J.,  delivered  the  opinion.  Holusteb,  J.,  con- 
curred. 

This  is  an  appeal  under  section  295  of  the  civil  practice 
act  from  an  order  of  the  district  court  of  Oneida  county, 
refusing  to  change  the  place  of  trial  under  subdivision  2 
of  section  21  of  the  same  act.  The  errors  complained  of 
by  the  appellant,  committed  by  the  court  below,  are:  1. 
In  hearing  and  considering  the  counter-affidavits  of  tho 
plaintiff  in  opposition  to  the  motion,  and  affidavits  of  the 
defendant  to  change  the  place  of  trial  of  the  action.  2.  In 
refusing  to  grant  the  motion  to  change  the  place  of  trial. 

It  is  contended  by  appellant's  counsel  that  there  have 
never  been  any  adjudications  as  to  the  right  of  a  party  to 
file  counter-affidavits  in  opposition  to  a  motion  for  a  change 
of  venue,  but  that  it  is  simply  a  matter  of  practice,  to  be 
regulated  by  this  court  for  the  direction  of  the  district 
courts.  If  this  position  be  correct,  the  court  below  could 
commit  no  error  until  some  practice  is  established  on  the 
subject,  because  an  inferior  court  can  not  be  held  to  ac- 
count for  an  error  in  the  absence  of  law  or  the  precedence 
of  a  higher  court  against  the  action  complained  of.  But  we 
can  not  agree  with  the  learneid  counsel  for  the  appellant 
that  there  have  been  no  adjudications  on  this  point.  The 
supreme  court  of  California,  in  the  case  of  Piei^son  v.  Mc^ 
CahiUy  22  Oal.  127,  say:  "The  granting  of  time  to  file  coun- 
ter-affidavits, on  a  motion  to  change  the  place  of  trial,  is  a 
matter  of  discretion  in  tho  lower  court,  and  will  not  be  re- 
viewed on  appeal."  On  the  well-known  principle  that  the 
greater  includes  the  less,  we  can  come  to  no  other  conclu- 
sion than  that  if  it  is  no  error  to  grant  time  to  file  counter- 
affidavits,  it  can  be  no  error  to  allow  them  to  be  filed,  and 
as  a  consequence  allow  them  to  be  used  on  the  hearing  of 
the  motion.  In  fact,  the  right  seems  never  to  have  been 
doubted  in  California  under  a  statute* identical  with  ours. 
The  right  seems  to  have  been  conceded  without  objection 
from  any  quarter.  The  question  of  granting  a  change  of 
venue  is  an  issuable  one,  to  be  tried  by  the  court  as  any 
other  issue  of  fact,  and  it  would  be  making  the  ends  of  jus- 
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tice  depend  too  much  upon  the  say-so  of  one  party  to  allow 
that  party  to  make  a  showing  without  any  right  of  the  other 
party  to  controvert  it. 

The  position  of  appellant's  counsel,  that  if  the  court  be- 
lieve from  facts  stated  by  the  applicant  for  a  change  of  the 
place  of  trial  that  the  applicant  has  reason  to  believe  an  im- 
partial trial  can  not  be  had,  the  change  should  be  granted, 
can  not,  we  think,  be  sustained.  The  same  doctrine,  if 
followed  up,  would  require  the  court  to  give  judgment  for 
the  plaintiff,  in  all  cases,  if  the  court  believed,  from  the  facts 
and  circumstances,  that  he  was  sincere  in  the  prosecution 
of  his  suit. 

The  statute  says,  the  court  may,  on  motion,  change  the 
place  of  trial  when  there  is  reason  to  believe  that  an  im- 
partial trial  can  not  be  had  in  the  county  where  suit  has 
been  commenced.  It  would  be  placing  too  much  power 
at  the  disposal  of  litigants  to  give  any  other  construc- 
tion to  this  statute  than  that  it  must  be  the  court  that  has 
reason  to  believe  an  impartial  trial  can  not  be  had  before  a 
change  of  venue  will  be  granted.  This  view  of  the  case  is 
sustained  in  the  case  of  Watson  v.  Whitney,  23  Cal.  375,  in 
which  the  court  says :  ' '  The  granting  or  refusing  of  a  change 
of  venue  by  reason  of  the  bias  or  prejudice  of  the  citizens 
of  the  county  is  discretionary  with  the  court,  subject  to  re- 
vision only  in  cases  of  abuse." 

In  this  case  we  fail  to  see  where  the  court  was  guilty  of 
any  abuse  in  refusing  to  grant  a  change  of  venue.  Even 
if  there  was  a  slight  preponderance  of  evidence  presented 
by  the  affidavits  for  a  change,  it  could  not,  therefore,  be 
contended  that  there  was  any  abuse  of  discretion  in  the 
court  below.  But  we  do  not  think  that  there  is  even  a  pre- 
ponderance of  evidence  appearing  from  the  affidavits  in 
support  of  the  proposition  that  a  fair  and  impartial  trial 
could  not  be  had  in  Oneida  county. 

.  The  affidavits  in  support  of  the  motion,  it  is  true,  state 
that  there  is  a  strong  prejudice  against  defendant,  and  that 
the  affiants  do  not  believe  he  can  have  a  fair  and  impartial 
trial;  but  the  counter  affidavits,  while  they  do  not  deny  that 
there  is  some  prejudice  against  the  defendant,  deny  the  facts 
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stated  ID  the  affidavits  in  support  of  the  motion,  that  de- 
fendant can  not  have  an  impartial  trial  in  Oneida  county, 
and  allege  positively  that  there  would  be  no  difficulty  in 
obtaining  an  impartial  trial.  The  counter  affidavits  also 
state  the  reasons  for  the  belief  on  the  part  of  the  affiants, 
that  defendant  can  have  an  impartial  trial. 

For  these  reasons  the  order  refusing  to  change  the  place 
of  trial  is  affirmed,  and  cause  remanded  for  trial. 


W.  S.  STEVENS,  Appellant,   v.  THE  NOETH-WEST- 

ERN  STAGE  CO.,  Respondent. 

Motion  vob  New  Trial — Practice. — Three  steps  are  necessary  in  moving 
for  a  new  trial:  L  Giving  notice  of  intention  to  make  the  motion. 
2.  Filing  the  statement  or  affidavits  upon  which  the  motion  is  to  be 
made.     3.  The  application  or  motion. 

Ibebc — Waiver. — A  failure  to  give  notice  of  intention  to  move  for  a  new 
I  trial  or  to  tile  the  statement  within  the  time  required  by  law,  or  such 
further  time  as  the  court  or  judge  may,  by  order,  grant,  is  a  waiver  of 
the  right  to  move  for  a  new  trial;  and  the  failure  can  only  be  remedied 
by  the  appearance  of  the  opposite  party  without  objection  to  such 
defects,  at  the  settlement  of  the  statement,  or  on  the  hearing  of  the 
motion. 

Idem. — In  case  the  parties  can  not  agree  upon  the  statement,  notice  must  be 
given  for  a  settlement  before  the  court  or  judge,  by  the  party  proposing 
the  statement,  but  it  must  affirmatively  appear  that  no  notice  was  given, 
or  this  court  will  presume  that  it  was  given. 

Order  Staying  Execution — Extending  Time. — An  order  '*that  there  be  a 
stay  of  execution  on  the  judgment  in  this  case  for  a  period  of  twenty 
days  for  the  purpose  of  allowing  the  defendants  to  move  for  a  new  trial" 
is  not  an  order  extending  the  time  for  giving  notice  of  intention  to  move 
for  a  new  trial,  or  for  filing  a  statement. 

Construction — Presumptions. — This  court  can  not  place  a  construction 
upon  an  order  of  the  court  below*  not  warranted  by  its  language,  or  in- 
dulge in  presumptions  or  surmises  not  warranted  by  the  fair  import  of 
the  word^  used. 

New  Trial — Statement — Practice. — The  statement  on  a  motion  for  a  new 
trial  must  be  settled,  before  a  decision  on  the  motion,  in  order  that  the 
court  below  or  judge  thereof  may  have  something  definite  and  certain  to 
act  upon.  The  practice  of  deciding  the  motion  and  afterwards  settling 
the  statement,  condemned. 

Appeal  from  the  district  court  of  the  second  judicial  dis- 
trict, Ada  county. 
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Pricketl  &  Hasbrouck  and  J.  Brumback,  for  the  appellant. 
Htiston  &  Oray^  for  the  respondent. 

Whitson,  J.,  delivered  the  opinion;  Hollister,  J.,  con- 
onrring  therein. 

This  is  an  appeal  from  an  order  of  the  district  court  of 
Ada  county,  granting  a  new  trial.  The  only  errors  com- 
plained of,  which  we  deem  it  necessary  to  consider,  are,  sub- 
stantially: 1.  That  no  notice  of  an  intention  to  move  for  a 
new  trial  was  given  within  five  days  after  the  rendition  of 
the  verdict.  2.  That  no  statement  was  filed  within  the  five 
days  after  such  notice  of  intention  should  have  been  given, 
and  the  time  for  filing  the  statement  was  not  extended  by 
court  or  judge.  8.  That  no  notice  had  been  given  to  settle 
the  statement,  and  that  the  same  had  not  been  settled  when 
the  motion  for  a  new  trial  was  decided. 

The  respondents  rely  upon  the  following  order  of  the 
court  below,  as  extending  the  time  for  giving  the  notice  of 
intention  to  move  for  a  new  trial  and  the  filing  of  a  state- 
ment: "Ordered,  that  there  be  a  stay  of  execution  on  the 
judgment  in  this  cause,  for  a  period  of  twenty  days  from 
this  date,  for  the  purpose  of  allowing  the  defendants  to 
move  for  a  new  trial."  The  court  below  gave  the  construc- 
tion to  the  order  claimed  by  the  respondents.  This,  we 
think,  was  clearly  error. 

Three  steps  are  necessary  in  procuring  new  trials : 

1.  Giving  notice  of  intention  to  move  for  a  new  trial. 
This  must  be  done  within  five  days,  unless  the  time  be  ex- 
tended under  section  485  of  the  civil  practice  act. 

2.  Filing  statement  or  affidavits  to  be  read  on  the  hear- 
ing. This  must  be  done  within  five  days  after  giving  the 
notice  of  intention,  or  within  such  further  time,  not  exceed- 
ing twenty  days,  as  the  court  or  judge  may  by  order  grant. 
{Harper  v.  Miruyty  27  Gal.  108.) 

3.  The  application  or  motion  for  the  new  trial,  which 
must  be  at  the  earliest  practicable  period  after  filing  the 
affidavit  or  statement. 

The  order  under  which  it  is  claimed  that  the  time  for 
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serving  notice  of  intention  to  move  for  a  new  trial  is  ex- 
tended for  twenty  days,  only  extends  the  time  for  the  pur- 
pose of  allowing  defendants  to  move  for  a  new  trial.  It 
does  not  extend  thQ  time  for  serving  notice  of  intention  to 
move  for  a  new  trial.  It  only  extends  the  time  for  taking 
the  last  step,  and  not  the  first.  It  may  have  been  the  in- 
tention of  the  court  below  to  extend  the  time  for  serving 
notice  of  intention  to  move  fOr  a  new  trial,  but  this  court 
can  not  place  a  construction  upon  an  order  of  the  court  be- 
low not  warranted  by  the  language  itself.  We  can  not  in- 
dulge in  presumptions  and  surmises  not  warranted  by  the 
fair  import  of  the  words  used.  The  notice  of  intention  to 
move  for  a  new  trial  not  having  been  given  within  the  five 
days,  and  this  order  failing  to  extend  the  time  for  that  pur- 
pose, the  right  of  the  defendants  to  move  for  a  new  trial 
was  waived,  unless  the  plaintiff,  by  appearing  and  resisting 
the  application  for  a  new  trial,  waived  his  right  to  notice, 
which  we  find  he  did  not  do,  for  he  reserved  the  right  to 
object  to  the  regularity  of  the  proceedings  and  appeared 
for  that  purpose  only,  as  appears  from  the  record.  {CuUle 
V.  Leiich,  43  Cal.  321.) 

The  second  question  presented,  the  filing  of  the  state- 
ment, is  so  intimately  connected  with  the  first,  that  it  is 
only  necessary  to  say  that  a  failure  to  proceed  properly  in 
the  first  instance  would  render  every  subsequent  act  of  no 
effect,  unless  the  defect  was  waived  by  some  act  of  the 
plaintiff,  which,  as  we  have  before  remarked,  has  not  been 
done. 

As  to  the  third  question,  the  rule  seems  well  established, 
that  while  under  the  statute  notice  must  be  given  for  the 
settlement  of  a  statement  before  the  judge,  by  the  party 
proposing  the  statement,  if  the  parties  can  not  agree,  the 
presumption  will  be  in  favor  of  the  notice  having  been 
given,  in  the  absence  of  any  evidence  to  the  contrary.  In 
this  case,  however,  it  appears  affirmatively  that  no  notice 
for  the  settlement  of  the  statement  was  given,  and  therefore 
the  presumption  that  there  was  notice  is  overcome,  as  ap- 
pears from  the  record.     {Battershy  v.  Abbott,  9  Cal.  568.) 

Again,  it  appears  that  the  statement  was  not  settled  un- 
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til  after  the  decision  of  the  conrt  upon  the  motion,  for  the 
order  of  the  court  granting  a  new  trial  and  the  plaintiff's 
exceptions  thereto  are  incorporated  into  and  form  a  part  of 
the  statement  itself.  This  practice  can  not  be  too  strongly 
condemned.  The  whole  theory  of  the  use  of  a  statement 
is  that  the  court  may  have  something  definite  and  certain 
upon  which  to  act.  Any  other  practice  would  lead  to  great 
confusion  and  give  rise  to  controversies  as  to  what  state  of 
facts  the  court  had  acted  upon  after  the  very  questions  in 
issue  had  been  decided. 

A  case  should  first  be  made  up  certain  and  complete,  and 
then  the  court  or  judge  can  decide  it  intelligently.  ( Wag- 
genheim  v.  Hook,  35  CaL  216.)  * 

The  order  of  the  court  below  granting  a  new  trial  must 
be  reversed. 
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Hon.  M.  E.  HOLLISTER,  Chief  Justice. 
Hon.  JOHN  CLARK,  Justice. 


S.  C.  THOMPSON,  Plaintifp,  v.  N.  B.  HOLBROOK, 

Defendant. 

Town  Lots — Occupancy. — ^In  order  to  entitle  a  person  to  a  deed  for  lots  or 
lands  in  the  city  of  Lewiston  from  the  mayor  of  the  city,  he  must  be  an 
occupant  thereof,  and  the  occupancy  must  consist  of  an  actual  residence 
thereon  according  to  its  legal  subdivision  into  lots,  blocks,  etc. ;  an  in- 
closure  of  the  subdivision  or  a  part  thereof,  or  some  permanent  improve- 
ment thereon  at  the  time  of  his  application  for  the  deed. 

Idem — Occupancy. — An  occupancy  of  one  legal  subdivision  does  not  draw 
to  it  another  legal  subdivision,  though  contiguous  to  or  immediately  ad- 
joining it. 

Idem — Improvements — Abandonment. — If  a  person  has  at  one  time  been 
an  occupant  of  a  lot  within  the  meaning  of  the  law,  by  erecting  an  in- 
cloaure  around  it,  but  before  his  application  for  a  deed  has  suffered  such 
inclosure  to  be  destroyed  by  freifhets  or  taken  away  by  tenants,  so  as  to 
leave  the  lot  open  to  the  public,  he  shall  be  deemed  to  have  abandoned 
it,  and  another  person  may  enter  thereon  and  become  an  occupant,  so  as 
to  entitle  him  to  a  deed  from  the  mayor. 

Cebtified  from  the  district  court  of  the  first  judicial  dis- 
trict, Kez  Perce  county. 
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No  attorneys  of  record. 

Hollister,  0.  J.,  delivered  the  opinion.  Clabk,  J.,  con- 
curred. 

This  is  a  case  adjourned  from  the  district  court  by  Nez 
Perce  county,  on  doubtful  questions  and  principles  of  law, 
and  the  only  question  to  be  determined  is,  which  of  the 
parties  is  entitled  to  a  deed  from  the  mayor  of  the  city  of 
Lewiston,  for  certain  lots  in  said  city,  described  in  the 
pleadings.  Both  parties  claim  to  be  bona  fide  occupants  of 
the  lots  in  question,  and  entitled  to  deeds  therefor  uuder 
the  provisions  of  an  act  entitled  "An  act  to  provide  for  the 
survey,  platting,  and  disposal  of  the  land  in  the  city  of 
Lewiston,  Nez  Perce  county,  Idaho  territory,  pursuant  to 
the  United  States  statutes  made  and  provided,"  approved 
January  8,  1873,  and  both  have  filed  their  applications  to 
the  mayor  for  deeds  under  it,  the  defendants  being  first  in 
point  of  time. 

It  appears  from  the  evidence  that  the  plaintiff  purchased 
in  November,  1866,  of  A.  H.  Bobie,  a  tract  of  land  de- 
scribed by.  metes  and  bounds,  embracing  the  lots  in  con- 
troversy, to  wit,  lots  6  and  8,  in  block  6,  as  afterwards 
surveyed,  and  that  at  the  time  of  the  purchase  there  was  a 
sawmill  on  the  land,  but  on  what  portion  it  does  not  ap- 
pear, which  was  afterwards  removed.  The  plaintiff  testifies 
that  he  caused  the  tract  to  be  fenced  in,  and  that  it  was  only 
a  short  time  since  last  spring  (1875),  that  he  had  notice 
that  defendaat  claimed  the  property. 

The  evidence  shows  that  plaintiff  rented,  to  one  Holt,  his 
house,  standing  on  lot  6,  in  the  same  block,  and  that  Holt, 
during  the  first  year  of  his  occupancy,  cultivated  the  ''big 
lot,"  as  he  termed  it,  to  wit,  the  premises  in  controversy, 
and  that  plaintiff  furnished  the  seed.  Before  the  expira- 
tion of  Holt's  tenancy  most  of  the  fence  which  plaintiff  had 
built  on  the  tract  was  swept  away  by  a  freshet,  aud  when 
defendent  entered  upon  the  lots,  there  were  but  few  posts 
standing  thereon,  that  they  were  open  to  the  public,  aud 
were  used  for  camping  grounds  by  teamsters.  While  in 
this  condition,  the  defendant  took  possession  of  the  lots  in 
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April,  1874,  and  fenced  tbem  in,  and  has  continued  to  oc- 
cupy them  since.  Lot  6,  on  which  the  house  of  plaiutiff 
stands,  was  fenced  in  separately,  softer  the  freshet,  and  was 
occupied  by  tenants. 

Section  1  of  the  act  referred  to  provides  that  the  mayor 
shall  cause  to  be  made  and  filed  in  his  ofEice,  a  plat  of  the 
land,  divided  into  blocks  and  lots,  to  such  an  extent  as  may 
by  him  be  deemed  requisite,  and  into  divisions  of  acres 
aud  parts  of  acres  at  his  discretion,  the  exterior  lines  of  the 
remaining  part  of  said  land  shall  be  run,  marked,  and 
platted  on  the  plat  of  the  city. 

It  is  provided  in  section  3  of  the  act,  that  the  claimants  of 
title  to  such  portions  of  the  land  as  shall  be  claimed  by 
them  shall  state  that  they  are  honafide  occupants  of  the  de- 
scribed portion  of  the  land  and  the  lots,  and  fraction  of  lot 
or  lots,  block  or  blocks,  and  fraction  of  block  or  blocks, 
acre  or  acres,  or  fraction  of  acre  or  acres  included  in  each 
claim,  and  in  what  said  occupancy  consists,  which  shall  be 
either  actual  residence  thereon,  inclosure,  or  some  perma- 
nent improvement  on  some  portion  of  the  lot  or  lots,  block 
or  blocks,  acre  or  acres,  or  the  fraction  of  the  same  lying 
contiguous,  and  describe  such  land  and  the  improvements 
thereon,  in  said  application,  in  accordance  with  the  plat  of 
said  land  as  recorded  in  the  county  recorder's  office,  etc. 

It  is  evident  from  this  provision  of  the  act,  that  a  person, 
to  be  entitled  to  a  deed  from  the  mayor  for  a  lot,  block,  or 
portion  of  the  land  embraced  in  the  town-site  of  the  city  of 
Lewiston,  must  be  an  occupant  within  its  meaning,  and  that 
such  occupancy  must  consist  of  an  actual  residence  on  the 
portion  claimed,  according  to  its  legal  subdivision  of  lots^ 
blocks,  acres,. or  fractions  thereof,  or  by  an  inclosure  or 
some  permanent  improvement  thereon  at  the  time  of  the 
application,  and  that  such  occupation  on  one  legal  snbdi:- 
vision  does  not  draw  to  it  another  subdivision,  though  ad- 
joining or  contiguous  thereto.  If  the  legal  subdivision  be 
a  lot,  and  it  is  only  occupied  by  the  claimant  in  the  mode 
prescribed,  this  gives  the  claimant  no  right  to  an  adjoining 
lot,  and  so  of  blocks,  fractional  blocks,  acres,  etc.  If  the 
occupancy  embraces  more  than  one  lot  in  the  same  blocks 
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the  claimant  would  be  entitled  to  a  deed  for  the  whole,  and 
so  of  blocks,  acres,  etc.,  with  this  limitation,  perhaps,  that 
where  a  street  intervenes  between  blocks,  lots,  etc.,  the 
claim  can  not  go  over  or  beyond  it. 

In  this  view  of  the  law,  I  think  the  plaintiff  is  not  entitled 
to  a  deed.  It  is  true  at  one  time  he  was  an  occupant  of  the 
lots  in  question,  within  the  meaning  of  the  law,  but  this 
was  before  the  survey  and  platting  of  the  town-site  into  lots, 
blocks,  etc.,  and  before  the  defendant  took  possession,  he 
had  ceased  to  be  an  occupant,  inasmuch  as  the  lots  were  not 
inclosed  nor  were  there  permanent  improvements  thereon, 
neither  did  he  reside  on  either  of  them.  In  fact,  as  the 
evidence  shows,  they  had  become  vacant,  and  were  open  to 
the  use  and  occupancy  of  any  one  who  might  choose  to  go 
thereon,  and  that  in  contemplation  of  law  the  plaintiff  had 
abandoned  them  and  relinquished  all  claims  he  might  have 
had  to  them  by  reason  of  his  purchase  from  Bobie,  and  his 
inclosure  after  the  purchase. 

This  being  the  proper  view  of  the  case  so  far  as  it  relates 
to  the  plaintiff's  right,  it  necessarily  follows  that  the  de- 
fendant had  the  legal  right  to  take  possession  of  the  lots 
and  to  make  the  improvements  required  by  the  law  to  en- 
title him  to  a  deed.  This  he  has  done.  The  judgment  of 
the  court  therefore  is,  that  the  cause  be  remanded  to  the 
district  court  of  Nez  Perce  county,  with  directions  to  enter 
a  decree  that  the  defendant  is  entitled  to  a  deed  from  the 
mayor  of  Lewiston,  for  the  lots  in  controversy,  and  that  the 
plaintiff  be  restrained  from  setting  up  any  claim  thereto,  as 
against  the  rights  of  the  defendant.  It  is  farther  ordered 
that  the  plaintiff  pay  the  costs  of  the  proceedings  in  this 
court. 


W.  G.  LANGFOED,  Eespondent,  v.  C.  E.  MONTEITH, 

Appellant. 

Nez  Perce  Indians— Reservation — Treaty. — The  treaty  between  the 
United  States  and  the  Nez  Perce  tribe  of  Indians,  concluded  Jane  9, 
1863,  proclaimed  April  20,  1867,  reserved  for  the  sole  use  and  occupa- 
tion of  said  tribe,  the  territory,  or  tract  of  country  the^in  described. 

Idem — Settlers  upon  that  Reservation  are  Trespassers. — Settlers  upon 
the  reservation  granted  by  treaty  to  the.  Nez  Perce  Indiana  and  all 
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others,  except  such  as  are'  permitted  by  the  treaty,  who  go  thereon  to 
occupy  or  possess  any  portion  of  the  land  embraced  therein,  are  tres- 
passers. No  agreement  for  the  use  and  occupancy  of  any  portion  of  said 
land  between  the  plaintiff  and  another  white  person,  can  be  enforced. 

Appeal  from  the  first  judicial  district,  Nez  Perce  county. 
On  the  fifteenth  day  of  February,  1875,  the  plaintiff  com- 
menced an  action  before  a  justice  of  the  peace,  as  landlord, 
against  the  defendant,  as  his  tenant,  for  holding  over  lands 
within  the  Nez  Perce  Indian  reservation,  contrary  to  the 
terms  of  a  .lease  previously  entered  into  between  plaintiff 
and  defendant.  The  action  was  commenced  and  prosecu- 
ted under  that  provision  of  the  civil  practice  act  relating 
to  forcible  entry  and  detainer.  The  cause  was  removed 
from  the  justice's  court  to  the  district  court  of  the  first  ju- 
dicial district,  Nez  Perce  county,  where  judgment  was  ren- 
dered in  favor  of  the  plaintiff.    Defendant  appealed. 

Hiistan  <jc  Oray^  for  the  appellant. 

Brumhack  &  Cahalan,  for  the  respondent. 

Clare,  J.,  delivered  the  opinion.  Hollisteb,  C.  J.,  con- 
curred. 

From  the  pleadings,  judgment,  and  admissions  of  counsel 
for  the  respective  parties  made  in  this  court,  it  is  shown, 
that  the  premises  described  in  the  complaint,  lease,  and 
judgment,  are  situated  within  the  Nez  Perce  Indian  reserva- 
tion; hence  our  inquiries  are  directed  to  an  examination  of 
the  several  treaties  between  thd  United  States  and  the  Nez 
Perce  tribe  of  Indians  for  the  purpose  of  ascertaining  what 
rights  and  privileges  the  respondent  had,  if  any,  to  land 
and  tenements  situated  as  aforesaid,  and  the  further  pur- 
pose of  ascertaining  whether,  or  not,  the  action  of  forcible 
detainer  could  be  maintained  between  white  persons  for 
lands  and  tenements  which  are  made  a  part  of  an  Indian 
reservation  by  treaty  with  the  United  States,  and  reserved 
to  the  sole  use  and  occupation  of  Indians. 

The  treaty  between  the  United  States  and  the  Nez  Perce 
tribe  of  Indians,  concluded  June  9,  1863,  proclaimed 
April  20,  1867  (14  U.  S.  Stat.),  was  made  in  the  valley  of 
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the  Lapwai,  Washington  territory,  as  appears  by  the  pre- 
amble to  said  treaty.  This  territory  was  not  created  at  the 
date  of  said  treaty,  but  afterwards,  and  when  created,  in- 
cluded said  Lapwai  valley  within  its  limits.  The  treaty 
mentions  the  Lapwai  and  shows  it  to  be  within  the  reserva- 
tion; hence  we  conclude  that  Lapwai  creek,  mentioned  in 
the  complaint,  lease,  and  judgment,  and  Lapwai,  mentioned 
in  the  treaty^  are  one  and  the  same  place.  Article  1  of  said 
treaty  provides,  that  the  Nez  Perce  tribe  of  Indians  relin- 
quish, and  do  thereby  relinquish  to  the  United  States,  the 
land  reserved  for  the  use  and  occupation  of  said  tribe  under 
the  treaty  of  1855,  saving  and  excepting  so  much  thereof  as 
is  described  in  article  2  of  the  said  treaty  of  June  9,  1863. 

Article  2  of  the  treaty  of  June  9,  1863,  reserves  for  the 
home  and  for  the  sole  use  and  occupation  of  said  tribe  the 
tract  of  land  included  within  the  following  boundaries,  to 
wit:  Commencing  at  the  north-east  corner  of  Lake  Waha 
and  running  thence  northerly  to  a  point  on  the  north  bank 
of  the  Clearwater  river,  three  miles  below  the  mouth  of  the 
Lapwai,  thence  down  the  north  bank  of  the  Clearwater  to 
the  mouth  of  Hatwai  creek,  thence  due  north  to  a  point 
seven  miles  distant,  thence  eastwardly  to  a  point  on  the 
north  fork  of  the  Clearwater  seven  miles  distant  from  its 
mouth,  thence  to  a  point  on  Oro  Fino  creek  five  miles 
above  its  mouth,  thence  to  a  point  on  the  north  fork  of  the 
south  fork  of  the  Clearwater  "five  miles  above  its  mouth, 
thence  to  a  point  on  the  south  fork  of  the  Clearwater  one 
mile  above  the  bridge  on  the  road  leading  to  Elk  city  (so 
as  to  include  all  the  Indian  farms  now  within  the  forks), 
thence  in  a  straight  line  westerly  to  the  place  of  beginning. 
This  description  shows  the  premises  mentioned  in  this  ac- 
tion to  be  within  the  reservation. 

Article  3  of  said  treaty  of  June  9,  1863,  provides  that 
the  president  cause  boundary  lines  to  be  marked  and  lands 
within  the  reservation  surveyed  into  lots  for  the  purpose  of 
dividing  the  land  among  the  heads  of  Indian  families  for 
ther  use  and  benefit;  article  3  further  provides  that  such, 
tracts  shall  be  exempt  from  levy,  taxation,  or  sale,  and  shall 
be  alienable  in  fee,  or  leased,  or  otherwise  disposed  of. 
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only  to  the  United  States,  or  to  persons  then  being  mem- 
bers of  the  Nez  Perce  tribe  and  of  Indian  blood,  with  per- 
mission of  the  president,  and  under  such  regulations  as  the 
secretary  of  the  interior  or  the  commissioner  of  Indian 
affairs  shall  prescribe.  Article  4  of  the  treaty  provides  for 
the  payment  to  the  tribe  for  the  relinquishment  of  land  to 
the  United  States  under  this  treaty. 

This  treaty  provides  for  the  erection  of  churches,  schools, 
hospital,  blacksmith-shop,  houses,  and  mills,  for  the  use  and 
benefit  of  the  tribe;  also  provides  that  the  United  States 
employ  teachers,  matrons,  mechanics,  and  millers,  to  oper- 
ate the  several  establishments  mentioned.  It  farther  pro- 
vides that  the  United  States  is  the  only  competent  authority 
to  declare  and  establish  roads  and  highways,  and  that  no 
other  right  is  intended  to  be  granted  to  the  citizens  of  the 
United  States  than  the  right  of  way  over  such  roads  or 
highways;  that  upon  such  roads  there  may  be  established, 
at  such  points  as  may  be  necessary  for  the  public  con- 
venience, hotel  or  stage  stands,  under  license  from  the  agent 
or  superintendent.  It  is  farther  provided  that  the  ferries 
and  bridges  shall  be  held  and  managed  for  the  benefit  of 
the  Indians. 

Under  the  tenth  article  of  the  treaty  of  June  11,  1855,  it 
is  provided  that  certain  land  described  in  William  Craig's 
notice  to  the  register  of  the  land-office  of  the  territory  of 
Washington,  shall  not  be  considered  a  part  of  this  reserva- 
tion, except  that  it  be  subject  to  the  operations  of  the  in- 
tercourse act.  This  land  is  the  only  land  within  the 
boundaries  of  the  Nez  Perce  reservation  not  included  and 
made  a  part  of  the  land  reserved  for  the  sole  use  and  occu- 
pation of  the  tribe.  There  are  no  reservations  or  excep- 
tions in  favor  of  any  other  person  or  persons  than  William 
Craig.  No  "mission  claim"  is  mentioned  in  said  treaties, 
but,  on  the  contrary,  all  land  is  reserved  to  the  sole  use  and 
occupation  of  the  Indians,  except  the  land  of  Craig. 

Under  the  provisions  of  the  treaties  white  persons  are 
not  allowed  upon  the  reservations,  except  they  be  in  the 
employ  of  the  United  States,  or  keepers  of  road  stations, 
or  ferries,  as  provided  by  treaty,  all  of  such  persons  being 
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under  the  control  and  direction  of  the  United  States  Indian 
agent.  The  plaintiff  in  this  action  does  not  show  that  he 
is  in  any  way  or  manner  entitled  to  the  use  or  occupation 
of  any  land  within  the  reservation. 

It  is  provided  by  section  2118  of  the  revised  statutes  of 
the  United  States,  that  every  person  who  n^iakes  a  settle- 
ment on  any  lands  belonging,  secured,  or  granted  by  treaty 
with  United  States  to  any  Indian  tribe,  or  survey,  or  at- 
tempt to  survey  such  land  or  designate  any  of  the  boun- 
daries by  marking  trees  or  otherwise,  is  liable  to  a  penalty 
of  one  thousand  dollars.  The  president  may  moreover 
take  such  measures,  and  employ  such  military  force  as  he 
may  judge  necessary  to  remove  any  such  persons  from  the 
lands. 

From  the  foregoing  treaty  stipulations,  and  the  law  above 
cited,  we  must  conclude  that  the  plaintiff  in  this  action  was 
a  trespasser  upon  the  Nez  Perce  Indian  reservation,  and  not 
entitled  to  the  use  or  occupation  of  any  land  therein,  that 
any  lease  or  agreement  made  between  him  and  any  white 
person  for  the  use  or  occupation  of  the  reservation  land 
was  void  cib  initio,  and  that  courts  of  law  have  no  power  to 
restore  possession  of  any  premises  or  land  leased  as  afore- 
said. Article  YI.  of  the  constitution  of  the  United  States 
provides  as  follows,  to  wit:  ''This  constitution  and  the 
laws  of  the  United  States,  which  shall  be  made  in  pursu- 
ance thereof,  and  all  treaties  made,  or  which  shall  be  made, 
under  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land,  and  the  judges  in  every  state  shall  be 
bound  thereby,  anything  in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding." 

Chief  Justice  Marshal  in  Worcester  v.  The  State  of  Georgia, 
6  Pet.  (U.  S.)  says,  that  the  Indian  natives  had  always  been 
considered  as  distinct,  independent  political  communities, 
retaining  their  original  natural  rights  as  the  undisputed 
possessors  of  the  soil  from  time  immemt)rial,  with  the  single 
exception  of  that  imposed  by  irresistible  power  which  ex- 
cluded them  from  intercourse  with  any  other  European 
potentate  than  the  first  discoverer  of  the  coast  of  the  par- 
ticular region  claimed;   and  this  was  a  restriction  which 
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those  European  potentates  imposed  on  themselves,  as  well 
as  on  the  Indians.  The  very  term  "nation,"  so  generally 
applied  to  them,  means  '^  a  people  distinct  from  others." 
The  constitution,  by  declaring  treaties  already  made,  as 
well  as  those  to  be  made,  to  be  the  supreme  law  of  the  land, 
has  adopted  and  sanctioned  the  previous  treaties  with  the 
Indian  nations,  and  consequently  admits  their  rank  among 
the  powers  who  are  capable  of  making  treaties.  The  words 
** treaty"  and  "nation"  are  words  of  our  own  language 
selected  in  our  diplomatic  and  legislative  proceedings  by 
ourselves,  having  each  a  definite  and  well-understood  mean- 
ing. We  have  applied  them  to  Indians,  as  we  have  applied 
them  to  the  other  nations  of  the  earth.  They  are  applied 
to  all  in  the  same  sense. 

We  are  compelled  to  come  to  the  conclusion  above  stated, 
that  plaintiff  in  this  action  was  a  trespasser  npon  the  Nez 
Perce  reservation,  without  any  right  whatever  to  enter  into 
contracts  for  the  use  and  occupation  of  Indian  land  reserved 
under  treaty,  and  that  if  he  did  make  such  agreements,  the 
same  could  not  be  enforced  in  the  courts  of  this  territory, 
for  the  reason  that  the  Indians .  had  the  sole  right  to  use 
and  occupy  such  land,  or  premises,  and  the  courts  were 
bound  to  protect  them  in  the  same. 

It  is  therefore  ordered  that  the  judgment  of  the  court 
below  be  reversed  and  the  action  dismissed,  and  that  ap- 
pellant have  judgment  for  his  costs  in  this  behalf. 


THE  MONABCH  G.  &  8.  M.  CO.,  Appellant,  v.  PETER 

McLaughlin  et  al.,  respondents. 

New  Trial — Evidencb,  Insufficiency  of — Instructions — Presumptions. 
When  written  instructions  are  not  given  to  the  jury,  this  court  will  pre- 
sume that  the  law  of  the  case  was  correctly  given,  unless  the  contrary 
appears;  but  when  there  is  a  great  preponderance  in  the  weight  of  evi- 
dence against  the  verdict,  this  court  will  presume  that  the  jury  miscon- 
ceived either  the  evidence  or  the  law,  and  will  order  a  new  trial. 

Appeal  from  the  second  judicial  district,  Alturas  county. 

BrumbacJc  &  Cahalan  and  V.  S.  Anderson  and  Geo.  Ainslie, 
for  the  appellant. 


618      MoNABOH  G.  &  8.  M.  Co.  v.  McLaughlin.  [Sup.  Ct. 

Opinion  of  the  Ck>urt — Clark,  J. 

B.  A.  Sideboiham  and  H.  E.  PrickeU,  for  the  respondents. 

Clare,  J.,  delivered  the  opinion.  Hollister,  C.  J.,  con- 
curred. 

There  are  only  two  material  grounds  of  error  assigned 
in  this  case:  1.  Insufficiency  of  the  evidence  to  justify 
the  verdict.  2.  That  the  jury  misapplied  the  law  to  the 
facts  in  order  to  find  a  verdict  for  defendants. 

On  the  first  ground,  the  general  rule  is,  that  this  court 
will  not  disturb  a  judgment,  or  verdict,  or  finding,  or  order 
denying  a  new  trial,  or  granting  a  new  trial,  where  there  is 
a  substantial  conflict  of  testimony,  and  no  law  appears  to 
have  been  violated.  This  court  will  not  attempt  to  weigh 
the  evidence  and  decide  between  conflicting  statements; 
but  it  will  always  review  the  evidence  if  the  point  is  made 
that  the  verdict  or  judgment  is  contrary  to  the  evidence, 
and  if  they  find  there  is  a  substantial  conflict  of  the  same 
so  that  the  jury  might  find  either  way  without  becoming 
obnoxious  to  the  charge  of  passion,  prejudice,  misconcep- 
tion, or  caprice,  the  verdict  will  not  be  disturbed. 

On  the  second  ground,  the  record  shows  that  the  court 
below  instructed  the  jury  orally.  Either  party  may  require 
that  the  court  deliver  its  instructions  to  the  jury  in  writing, 
which  was  not  done.  In  such  case  this  court  will  presume 
that  the  law  of  the  case  was  correctly  given. 

The  record  in  this  case  is  voluminous,  and  clearlv  shows 
a  great  preponderance  of  the  weight  of  evidence' against 
the  verdict;  therefore,  in  the  absence  of  written  instruction 
to  the  juiy,  and  while  the  presumption  in  the  favor  of  the 
correctness  of  the  same  is  entertained,  we  are  constrained 
to  the  opinion  that  the  jury  must  have  misconceived  the 
law  or  the  facts,  or  were  influenced  by  passion  or  prejudice, 
in  order  to  find  the  verdict  in  this  action. 

In  order  that  justice  may  be  done  in  the  premises,  the 
order  of  the  court  below  denying  a  new  trial  is  reversed 
and  a  new  trial  ordered. 
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THE  PEOPLE  Plaintiffs,  v.  M.  B.  WILKERSON  ET 

AL.,  Defendants. 

Assessment — Taxation. — If  real  estate  and  personal  property  have  been 
assessed  in  a  doubtful  or  disputed  territory  by  two  counties,  the  tax  may 
be  paid  in  the  county  where  the  land  is  actually  located,  and  such  pay- 
ment will  bar  an  action  brought  for  the  taxes  in  the  other  county. 

Legislative  Power — Assessment — Taxation. — It  is  competent  for  the  leg- 
islature to  provide  for  the  assessment  and  collection  of  taxes  by  either    / 
of  two  counties  in  a  disputed  or  doubtful  district,  when  it  is  left  op- 
tional with  the  taxpayer  to  pay  the  taxes  in  the  county  where  the  land 
is  actually  situated. 

Idem — Defenses. — It  is  also  within  the  power  of  the  legislature  to  define  by 
law  the  grounds  upon  which  a  party  sued  for  his  taxes  may  set  up  a  de- 
fense. 

Certified  from  the  district  court  of  the  second  judicial 
district,  Ada  county. 

F,  E.  Ensign^  district  attorney,  for  the  plaintiffs. 
Huston  (Jk  Gray,  for  the  defendants. 

HoLLiSTEB,  C.  J.,  delivered  the  opinion.  Glare,  J.,  con- 
curred. 

This  case  was  adjourned  to  this  court  from  the  district 
court  of  Ada  county,  upon  the  certificate  of  the  judge  of 
that  court  in  conformity  with  the  statute,  that  questions  of 
law  arising  therein  might  be  settled  by  the  court.  The  re- 
spondents were  assessed  upon  their  real  estate  and  personal 
property  for  the  taxes  of  1872,  in  Ada  and  Idaho  counties, 
and  on  their  refusal  to  pay  them  to  the  collector  of  Ada 
county,  a  suit  was  instituted  against  them  and  their  real 
estate,  by  the  district  attorney,  before  a  justice  of  the  peace 
of  said  county,  and  a  judgment  entered  against  them,  from 
which  they  appealed  to  the  district  court.  The  respond- 
ents claim  that  at  the  time  of  the  assessment  they  were 
residents  of  the  county  of  Idaho,  and  that  the  property 
assessed  was  situated  in  the  same  county.  This  seems  to 
be  conceded  in  the  argument,  and  the  only  question  thus 
presented  is,  whether  the  assessment  of  the  tax  in  Ada 
county  was  valid. 

There  can  be  no  question  that  an  assessment  of  taxes  to 
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be  valid,  mast  be  made  within  the  jarisdictional  limits  of 
the  taxiup^  power,  and  by  the  proper  officer  of  the  district 
or  county  where  the  taxes  are  levied.  What  the  districts 
and  proper  officers  are,  must  depend  upon  the  statute  under 
which  the  assessments  are  made,  and  to  that  alone  must  we 
look  for  a  solution  of  the  question,  and  hence  the  various 
authorities  cited  on  both  sides  can  have  but  little  or  no  ap- 
plication to  it. 

In  the  creation  of  the  counties  of  this  territory,  it  was 
difficult  for  the  legislature  to  define  with  any  degree  of  cer- 
tainty their  boundaries.  This  was  owing  to  the  unsettled 
condition  of  the  country,  a  want  of  knowledge  of  the  sources 
of  streams,  and  the  exact  situation  of  mountains  and  other 
natural  objects,  by  which  such  boundaries  could,  with  any 
degree  of  certainty,  be  established.  Added  to  this,  it  was 
impossible,  without  actual  surveys,  to  establish  the  bound- 
aries so  as  to  enable  the  public  authorities  to  determine 
where  they  were  to  be  found,  and  thus  to  fix  the  limits  of 
the  territorial  jurisdiction  of  the  several  counties  beyond 
question  or  doubt.  Even  the  actual  settler  might  claim, 
honestly  enough,  to  be  a  resident  and  taxpayer  in  one 
county,  .when  in  fact  he  might  be  living  in  another,  and  in 
this  way  deny  the  authority  of  the  proper  county  to  tax 
him.  Under  such  circumstances,  it  was  easy  to  see  that 
great  difficulties  might  arise  in  collecting  the  public  rev- 
enues, and  in  carrying  on  the  financial  operations  of  the 
government. 

To  obviate  these  difficulties  the  legislature  passed  the 
act  under  which  the  assessments  in  question  were  made, 
and  though  somewhat  obscure  and  wanting  in  direct  terms 
to  express  the  intention  of  the  legislature,  yet  by  necessary 
implication  there  can  be  no  difficulty  in  apprehending  its 
true  meaning,  and  in  applying  its  provisions  to  the  caso 
under  consideration.  By  sections  36,  37,  and  38  of  the 
revenue  act,  5  Sess.  Laws,  provision  is  made  for  collecting 
delinquent  taxes  by  suit  in  the  county  where  the  assessment 
is  made,  and  direction  is  given  as  to  the  form  of  the  com- 
plaint, and  by  section  39,  the  character  of  the  defense 
is  prescribed  against  a  suit  thus  instituted.    This  defense  is 
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as  follows,  yiz:  First,  that  the  taxes  have  been  paid  before 
suit.  Second,  that  the  taxes  with  costs  have  been  paid 
since  suit,  or  that  such  property  is  exempt  from  taxation 
under  the  provisions  of  section  4  of  the  act.  Third,  all 
claim,  title,  or  interest  in  the  property  assessed,  at  the  time 
of  the  assessment.  Fourth,  that  the  land  is  situated  in  and 
has  been  duly  assessed  in  another  county,  and  the  taxes 
thereon  paid.  Fifth,  fraud  in  the  assessment  or  fraud  in 
failing  to  comply  with  the  provisions  of  the  act,  by  which 
fraud  the  party  or  property  assessed  has  suffered  injury. 

The  respondents  in  their  answer  have  set  up  neither  of 
these  defenses,  and  we  might  well  let  the  judgment  stand 
for  want  of  a  sufficient  answer  under  the  statutes. 

The  counsel  for  the  respondents,  however,  have  argued 
with  much  earnestness  that,  notwithstanding  the  provisions 
of  the  act  prescribing  the  grounds  of  defense,  they  are  at 
liberty  to  set  up  any  other  defense  which  they  might  be 
permitted  to  do,  had  no  such  defense  been  prescribed,  but 
I  am  unable  to  coincide  with  them  in  this  view  of  the  law. 
The  power  of  taxation  for  public  purposes  is  inherent  in 
every  government,  without  it  no  government  can  exist,  and 
its  exercise  in  any  mode  prescribed  by  law  can  not  be  ques- 
tioned.  It  may  provide  summarily  for  the  assessment  and 
collection  of  taxes,  or  by  suit  at  law  in  which  the  taxpayer 
may  be  allowed  to  assert  his  right  to  exemption  from  the 
burden  sought  to  be  imposed  upon  him,  and  it  may  also 
determine  upon  what  grounds  such  right  may  be  asserted. 
So  top  it  may  define  by  law  the  taxing  district,  and  appoint 
officers  for  the  assessment  and  collection  of  the  public 
revenues. 

This  is  a  prerogative  right,  and  must  therefore  neces- 
sarily be  an  exclusive  and  peculiar  privilege  with  which  no 
one  can  interfere;  of  course  there  are  limitations  to  this 
authority,  founded  upon  principles  of  natural  justice,  or 
imposed  by  some  fundamental  law,  to  which  all  legislative 
power  is  subservient,  but  within  such  limitations  it  is  su- 
preme. In  entering  into  the  social  compact  every  citizen 
surrenders  to  the  sovereign  authority  the  control  of  so  much 
of  his  property  as  is  needed  for  the  public  good,  and  the 
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exercise  of  this  authority  within  proper  limits  can  not  be 
called  iu  question  by  those  who  are  subject  to  it. 

It  is  urged  bj  the  respondents' 'counsel  that  it  is  not  com- 
petent for  the  legislature  to  extend  two  taxing  districts  oyer 
the  same  territoiy,  and  by  so  doing  subject  the  citizen  to 
double  or  unequal  taxation.  This  is  conceded,  for  it  is  a 
principle  of  natural  justice  underlying  our  whole  govern- 
ment, that  the  public  burden  shall  not  be  distributed  un- 
equally, but  borne  by  all  in  just  proportions;  but  has  it 
done  so  ?  It  is  difficult  for  us  to  see  that  it  has.  The  rev- 
enue law  contemplates  that  two  counties  may  claim  juris- 
diction over  the  taxable  property  of  persons  living  in  doubt- 
ful or  disputed  territory,  but  there  is  no  provision  in  it  that 
will  by  any  fair  construction  subject  the  property  thus  situ- 
ated, to  double  or  unequal  taxation.  If  assessments  are 
made  in  both  counties,  it  is  competent  for  the  taxpayer  to 
pay  his  taxes  in  either,  as  may  best  suit  his  interests  or 
convenience,  provided  he  can  show  that  his  land  lies  in  the 
county  where  he  has  paid  his  taxes  and  has  been  duly  as- 
sessed thereon;  and  in  this  view,  the  taxing  district  under 
the  law,  is  that  wherein  the  taxes  have  been  duly  levied 
and  paid. 

This  seems  to  be  the  proper  construction  of  the  revenue 
act,  for  under  it  the  taxpayer  can  not  complain  of  inequality 
or  injustice,  nor  can  he  render  any  attempt  on  the  part  of 
the  public  authorities  to  collect  the  public  revenue  in  such 
disputed  territory  difficult  or  abortive.  The  legislature  has 
been  particularly  careful  of  the  rights  of  the  citizen  in  this 
respect,  for  it  has  gone  so  far  as  to  authorize  him,  when  a 
suit  has  proceeded  to  judgment  and  such  judgment  remains 
wholly  unsatisfied,  to  have  it  re-opened  for  the  purpose  of 
setting  up  the  defense  allowed  by  the  fourth  subdivision  of 
section  39,  and  to  avail  himself  as  fully  as  he  may,  by  due 
course  of  pleading  in  suits  thereafter  commenced. 

I  am,  therefore,  of  the  opinion  that  the  assessment  of  the 
taxes  in  Ada  county  was  strictly  legal,  and  that  the  defense 
interposed  was  not  sufficient  to  bar  the  action. 

Section  37,  of  the  revenue  law,  under  which  the  suit  was 
brought,  provides,  among  other  things,  that  the  complaint 
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shall  state  the  name  of  the  owner  of  the  real  estate  and 
personal  property,  and  that,  upon  snch  property,  there  has 

been  duly  levied  a  territorial  tax  of dollars,  and  a 

county  tax  of dollars,  amounting  in  the  whole  to 

dollars,  all  of  which  is  due  and  unpaid,  of  which 

amount dollars  was  duly  assessed  and  levied  against 

the  real  estate,  and— —  dollars  against  the  improvements; 
wherefore  said  plaintiffs  pray  judgment  against  the  party  for 
the  sum  of dollars  (the  whole  of  said  tax),  and  sepa- 
rate judgment  against  the  real  estate,  and  improvements  for 
the  sum  of dollars  (the  tax  thereon),  etc. 

The  prayer  of  the  complaint  did  not  conform  to  this  re- 
quirement, but  asks,  instead,  for  a  judgment  for  the  whole 
amount  against  the  defendants,  and  for  the  same  amount 
against  the  real  estate  and  improvements,  and  the  judgment 
followed  the  complaint  in  this  respect. 

The  cause  will  be  remanded,  with  directions  to  the  dis- 
trict court  to  grant  leave  to  the  plaintiffs  to  amend  the  com- 
plaint, and  to  the  defendants  to  answer  it  as  amended  and 
to  proceed  in  all  respects  in  conformity  to  this  opinion.  The 
respondents  will  be  required  to  pay  the  costs  of  this  court, 
and  judgment  to  that  effect  will  be  entered  accordingly. 


JOED  AN  W.  HYDE,  Eespondent,  v.  H.  O.  HABKNESS, 

Appellant. 

pRACTicB — Motion  fob  a  New  Trial — Appeal. — An  appeal  from  an  order 

granting,  or  refusing  a  new  trial  must  be  taken  within  thirty  days  from 

the  time  the  order  is  made  and  filed  with  the  clerk. 
Idem — Statement. — A  statement  on  a  motion  for  a  new  trial  can  only  become 

a  part  of  the  record  by  the  certificate  of  the  judge. or  referee  who  tried 

the  case. 

Appeal  from  the  third  judicial  district,  Oneida  county. 
L.  P.  Htgbee  and  J,  R.  McBride,  for  the  appellant. 
'  Huston  dt  Gray  and  F.  E.  Ensign,  for  the  respondent. 

Clabe,  J.,  delivered  the  opinion.     Hollister,  0.  J.,  con- 
curred. ' 

The  appeal  is  from  an  order  denying  appellant's  motion 
for  a  new  trial,  and  from  the  final  judgment  in  the  action. 


624  Hyde  v.  Habkness.  [Sup.  Gt. 

opinion  of  the  Court — Clftrk,  J. 

It  is  claimed  by  the  respondent  that  the  appeal  from  the 
order  denying  a  new  trial  was  not  taken  within  the  time  pre- 
scribed by  statute;  that  the  court,  therefore,  has  no  juris* 
diction  of  said  appeal,  and  that  it  must  be  dismissed.  Be- 
spondent  also  claims  that  the  statement  used  on  motion  for 
a  new  trial  must  be  stricken  out  on  the  ground  that  the  same 
is  not  certified  by  the  judge,  therefore  can  not  be  used  on 
motion  for  a  new  trial  or  on  appeal  from  the  final  judgment. 
Bespondent  further  claims  that  the  undertaking  filed  on  ap- 
peal from  the  order  denying  a  new  trial,  is  insufficient,  and 
does  not  comply  with  the  requirements  of  the  statute. 
Judgment  was  entered  on  the  twenty-eighth  day  of  July, 
1875.  On  the  tenth  day  of  August,  1875,  another  judgment 
was  entered  herein  in  lieu  of  the  first  judgment  modifying 
the  same.  On  the  tenth  day  of  August,  1875,  an  order  was 
made  overruling  the  appellant's  motion,  in  the  court  below, 
for  a  new  trial.  On  the  thirtieth  day  of  September,  1875, 
the  appellant  filed  his  notice  of  appeal  to  this  court  from 
said  judgments,  and  the  order  overruling  his  motion  for  a 
new  trial. 

Section  437,  of  the  civil  practice  act,  provides  as  follows, 
to  wit:  ''An  appeal  may  be  taken  from  an  order  granting  or 
refusing  a  new  trial  within  thirty  days  after  the  order  is 
made  and  filed  with  the  clerk."  The  appeal  was  not  made 
in  time,  but  twenty-one  days  after  the  time  limited  by  stat- 
ute had  expired. 

The  transcript  shows  that  the  statement  used  on  motion 
for  a  new  trial  was  filed  on  the  tenth  day  of  August,  1875, 
and  that  it  had  been  agreed  to  by  counsel  for  the  respective 
parties,  as  appears  by  their  certificate  thereto  attached.  The 
third  subdivision  of  section  211  of  the  civil  practice  act, 
among  other  things  provides  as  follows,  to  wit:  '*  It  is  the 
duty  of  the  judge  or  referee,  in  settling  the  statement,  to  strike 
out  of  it  all  redundant  and  useless  matter,  and  to  make 
the  statement  truly  represent  the  case,  notwithstanding  the 
assent  of  the  parties  to  such  redundant  and  useless  mat- 
ter, or  to  any  inaccurate  statement.  When  settled,  the 
statement  shall  be  signed  by  the  judge  or  referee,  with  his 
certificate  to  the  effect  that  the  same  is  allowed,  and  shall 
then  be  filed  with  the   clerk.*'      The  statement  has  not 
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been  certified  by  the  jndge  who  heard  the  cause,  in  the 
manner  above  provided,  or  at  all,  and  hence  ought  to  have 
been  disregarded  on  the  hearing  of  the  motion  for  a  new 
trial.  The  statute  contemplates  that  a  statement  can  only 
become  a  part  of  the  record  by  the  certificate  of  the  judge 
or  referee. 

Section  448  of  the  civil  practice  act  provides  that  any 
statement  used  on  motion  for  a  new  trial  may  be  used  on 
appeal  from  a  final  judgment,  equally  as  on  appeal  from  the 
order  granting  or  refusing  a  new  trial.  The  statement 
ought  not  to  have  been  heard  or  used  on  the  hearing  of  the 
motion  for  a  new  trial,  by  reason  of  the  objections  thereto 
above  stated,  and  as  the  same  still  exist,  it  can  not  be  used 
on  the  appeal  from  the  final  judgment. 

It  appears  from  the  order  denying  the  motion  for  a  new 
trial,  that  the  court  made  the  following  order,  to  wit:  ''  That 
the  defendant"  (now  appellant)  ^*  shall  have  until  the  first 
day  of  October  next  to  appeal  from  the  judgment  so  mod- 
ified, and  also  from  the  order  overruling  the  motion  for  a 
new  trial."  The  court  can  not  extend  the  time  provided 
by  statute  within  which  to  appeal  from  an  order  granting  or 
refusing  a  new  trial.  An  appeal  from  an  order  in  such  case 
must  be  taken  within  thirty  days  from  the  time  the  order 
was  made,  hence  the  order  above  cited  was  error  and  of  no 
effect. 

The  appeal  from  the  order  overruling  the  motion  for  a 
new  trial  is  dismissed  and  the  statement  used  on  the  motion 
for  a  new  trial  stricken  from  the  record  in  this  action. 

On  Petition  pob  Keheabinq. 

We  have  examined  this  petition^  and  considered  the 
grounds  therein  stated  and  the  authorities  cited  by  the 
counsel  for  petitioner,  but  fail  to  discover  any  good  reason 
why  we  should  depart  from  the  doctrine  laid  down  by  this 
court  in  the  opinion  now  on  file  in  this  action,  on  motion  to 
dismiss  the  appeal  from  the  order  overruling  the  motion  for 
a  new  trial,  and  to  strike  out  statement  used  on  the  hearing, 
of  the  motion  for  a  new  trial. 

The  rehearing  is  denied. 

40 
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DAVID  ANDERSON  ET  AL.,  Respondents,  v.  W.  B. 

KNOTT,  Appellant. 

Practice— Appeal — ^NoncB  of  Appeal — Sebyicb— Jusisdictiok. — ^La  order 
to  give  this  court  juriadiction  of  a  case,  on  an  appeal,  it  is  necessary  that 
the  transcript  should  show  that  the  notice  of  appeal  has  been  served  on 
the  adverse  party.  Unless  the  record  shows  such  service  the  appeal  will 
be  dismissed. 

Appeal — Reqularitt  of  Proceedings  must  Appear— Presumptions.— 
The  regularity  of  the  prooeedings  by  which  an  appeal  is  taken  must  be 
shown  affirmatively.     Nothing  will  be  .presumed  in  favor  of  the  same. 

Undertaking  on  Appeal. — The  undertaking  on  an  appeal  must  be  filed 
within  five  days  after  the  service  of  the  notice  of  appeal,  unless  a  deposit 
of  money  be  made  instead,  or  the  undertaking  be  waived  by  the  adverse 
party,  in  writing. 

Appeal  from  the  second  jadicial  district,  Owyhee  county. 
Motion  to  dismiss  the  appeal. 

B.  Z.  Johnson  and  H.  E.  Prickett,  for  the  motion. 
Bnimback  dc  Gahcdan,  contra. 

Clare,  J.,  delivered  the  opinion.  Hollisteb,  0.  J.,  con- 
curred. 

In  this  case  the  respondents  move  to  dismiss  the  appeal, 
on  the  groand  that  no  undertaking  was  filed  within  five  days 
after  service  of  the  notice  of  appeal.  The  notice  of  appeal 
was  filed  on  the  thirty-first  day  of  July,  1875.  On  the  first 
day  of  September,  1876,  the  undertaking  for  appeal  was 
filed.  The  notice  of  appeal  does  not  show  that  it  had  been 
served  upon  the  respondents  or  their  attorneys,  or  either  of 
them. 

The  transcript  in  this  case  does  not  show  that  the  notice 
of  appeal  had  been  served  upon  any  person  or  persons  what- 
ever, hence  we  conclude  that  service  of  the  same  had  not 
been  made.  The  party  moving  for  an  appeal  must  show 
affirmatively  that  he  has  complied  with  the  law  relative  to 
appeals  in  order  to  give  this  court  jurisdiction.  Nothing  can 
be  presumed  or  inferred  in  his  favor.  Section  438  of  the 
civil  practice  act  reads  as  follows,*  to  wit:  ''The  appeal 
shall  be  made  by  filing  with  the  clerk  of  the  court,  with 
whom  the  judgment  or  order  appealed  from  is  entered,  a 
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notice  stating  the  appeal  from  the  same,  or  some  specific 
part  thereof,  and  serving  a  copy  of  the  notice  npon  the  ad- 
verse party  or  his  attorney.  The  order  of  service  is  im- 
material, but  the  appeal  is  ineffectual  for  any  purpose,  unless, 
within  five  days  after  service  of  the  notice  of  appeal,  an  un- 
dertaking be  filed  or  a  deposit  of  money  be  made  with  the 
clerk,  as  hereinafter  provided,  or  the  undertaking  be  waived 
by  the  adverse  party  in  writing." 

In  this  case  there  is  no  proof  of  the  service  of  the  notice 
of  appeal,  and  the  same  being  absolutely  necessary  to  an 
appeal,  this  appeal  is  dismissed. 


JOHN  GOKMAN,  Kespondent,  v.  THE  BOABD  OF  COM- 
MISSIONEKS  OF  BOISE  COUNTY  ET  AL.,  Ap- 
pellants. 

Appeals  from  Ordebs  op  Countt  Oommlssionebs — Judoiient  ok. — On  an 
appeal  to  a  district  court  from  an  order  of  a  board  of  coonty  commission- 
ers, rejecting  a  claim  against  a  county,  a  money  judgment  can  not  be 
rendered,  either  against  the  board  or  the  county.  The  order  must  be 
affirmed,  or  reversed  and  directions  given  to  the  board  to  allow  it,  or 
annulled,  or  modified  and  sent  back  with  directions  to  pass  upon  it  as 
modified. 

Party — Coukty. — A  county  can  not  be  made  a  party  in  an  appeal  from  an 
order  of  the  board  of  commissioners.  It  can  only  be  proceeded  against 
by  an  action  under  the  provisions  of  the  statute  which  authorizes  suits 
against  a  county. 

Appeal  from  the  district  court  of  the  second  judicial  dis- 
trict, Boise  county, 

Jonas  W.  Brovm  and  H.  E.  PrickeUy  for  the  appellants. 

George  Ainsliey  Smith  dt  Kelly ^  and  Huston  dc  Gray,  for  the 
respondent. 

Hollisteb,  C*  J.,  delivered  the  opinion.  Clark,  J.,  con- 
curred. 

This  case  comes  here  by  appeal  from  a  judgment  ren- 
dered by  the  district  court  of  Boise  county  against  the 
board  of  county  commissioners  of  said  county  and  the 
county  of  Boise,  at  the  March  term  thereof  for  the  year 
1875. 
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It  appears  from  the  transcript,  that  the  respondent  pre- 
sented  to  the  board  of  commissioners  at  its  April  term,  1874, 
the  following  account,  to  wit: 

Boise  coantj  in  account  with  John  Gorman,  assessor  and 
collector.     1874. 
Amount  of  property    tax  collected  during  the 

year  1873 $27,409  78 

Total  14  polls,  collected  during  the  year  1873. .     5,624  00 

Amount  $5  polls 1,785  00 

Amount  hospital  tax 3,642  00 

Total  amount  revenue  collected 138,460  78 

Dr. 
To  assessor  and  tax  collector,  per  cent,  on  prop- 
erty tax  (10  per  cent) , $2,740  93 

On  territorial  and  county  poll  tax 1,481  80 

On  hospital  tax  : 728  40 

$4,961  13 
Apportioned  as  follows : 

On  property  tax,  county  proportion $2,055  70 

On  property  tax,  territory  proportion 685  23 

On  poll  tax,  territory  proportion 740  90 

On  poll  tax,  county  proportion 740  90 

On  hospital  tax,  by  county 728  40 

$4,961  13 

Keoapittjlation. 

Assessor  and  tax  collector,  per  cent,  due  from  county,  pay- 
able on  current  expense  and  redemption  fund,  as  follows: 

Per  cent,  on  property  tax $2,056  70 

Per  cent,  on  poll  tax 740  90 

Per  cent,  on  hospital  tax 728  40 

Total  on  current  expense  and  redemption  fund. .  .$3,525  00 
Per  cent,  due  and  payable  out  of  territorial  money  in 
county  treasury,  as  follows: 

On  property  tax $686  23 

On  poll  tax •..      740  90 

Total  amount  of  territory  moneys $1,426  13 

Total  due  as  per  cent $4,951  13 
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This  account  was  yerified  by  the  affidavit  of  the  respond- 
ent, and  after  consideration  was  rejected  bj  the  board  on 
the  seventh  day  of  April,  1874,  by  an  order  duly  entered 
of  record,  from  which  order  the  respondent  took  an  appeal 
to  the  district  court  of  said  county. 

Several  questions  have  been  stated  and  very  ably  argued 
on  both  sides,  but  as  they  are  not  presented  in  a  shape  that 
demands  our  attention,  we  shall  only  consider  the  question, 
whether  a  money  judgment  can  be  entered  in  the  district 
court,  on  an  appeal  from  an  order  of  the  board  of  commis- 
sioners refusing  to  audit  an  account  against  the  county.  As 
this  must  be  determined  by  the  statute,  a  simple  reference 
to  so  much  of  it  as  gives  an  appeal  from  such  an  order  is  all 
that  is  deemed  necessary  to  settle  it.  After  giving  an  appeal 
from  any  order  of  the  board  of  county  commissioners  in  sec- 
tion 17  of  the  act  creating  a  board  of  county  commissioners 
in  the  counties  of  the  territory,  approved  January  15,  1869 
(6  Sess.  Laws,  107),  it  is  provided  in  section  19,  that  "on 
appeal  the  case  shall  be  heard  anew,  and  the  court  may 
affirm,  reverse,  annul/  or  modify  the  order  or  decision  ap- 
pealed from,"  etc. 

In  this  case  the  district  court  did  neither.  Instead  of 
proceeding  on  the  appeal  in  accordance  with  the  above  pro- 
vision of  the  statute,  it  entered  a  judgment  to  the  full  amount 
of  the  claim  of  the  respondent  against  not  only  the  board 
of  commissioners,  but  also  conjointly  with  the  board,  against 
the  county  itself.  We  think  the  court  should  either  have 
affirmed  the  order,  or  reversed  it,  with  directions  to  the 
board  to  allow  the  account,  or  annulled  it,  or  modified  it, 
and  sent  the  order  thus  modified  back  to  the  board  with 
directions  to  pass  upon  it  as  modified.  The  only  way  a 
county  can  be  made  a  party  defendant  is  by  suit,  in  the 
same  way  as  against  an  individual,  as  prescribed  by  section 
1  of  an  act  entitled  "  an  act  permitting  counties  to  sue  and 
be  sued,"  approved  January  10,  1871  (6  Sess.  Laws,  76). 
It  follows,  therefore,  that  the  county  of  Boise  was  im- 
properly joined  with  the  board,  and  that  no  judgment  could 
be  entered  against  it  in  this  proceeding. 
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The  judgment  of  the  district  court  will  be  reversed,  the 
case  remanded,  and  a  new  trial  ordered,  and  the  respondent 
directed  to  pay  the  costs  of  this  court. 

Eeversed,  and  new  trial  ordered. 


0.  W.  MOORE,  Eespondent,  v.  J.  B.  TAYLOR, 

Appellant. 

Judgments — Power  of  Coitbt  over  during  Term. — Conrts  have  full  power 
during  the  term  to  alter^  reviae,  revoke,  annul,  or  amend  their  judgments 
and  ail  other  proceedings,  and  the  rights  of  parties  can  not  be  considered 
as  fully  settlecl,  until  the  judgments  pass  beyond  the  control  of  the  court. 

Construction  ov  Judgments.  —In  passing  upon  the  meaning  and  effect  of 
their  judgments,  courts  sometimes  look  behind  them  to  see  upon  what 
they  are  founded,  and  the  intention  of  courts  is  to  be  deduced  from  every 
part  of  the  judgment  and  the  proceedings  leading  thereto;  and  when  the 
intention  is  accurately  ascertained,  it  will  always  prevail  over  mere 
words.  Hence,  although  the  word  *' reversed"  is  used  in  a  judgment  of 
this  court,  yet  if  it  can  be  ascertained  from  its  whole  scope  that  it  was 
only  the  intention  to  modify,  and  not  vacate  the  judgment  of  the  court 
below,  it  will  be  considered  as  an  affirmance  of  such  judgment,  as 
modified. 

Appeal  from  the  district  ooart  of  the  second  judicial  dis- 
trict, Ada  county. 

Smith  &  Kelly  and  J.  W.  Huston,  for  the  appellant. 

H.  E.  Pricketi  and  Brnmback  dt  CaJuilan,  for  the  respond- 
ent. 

HoLLiSTEB,  0.  J.,  delivered  the  opinion.  Clark^  J., 
concurred. 

The  facts  of  the  case  so  far  as  they  have  any  important 
bearing  upon  the  question  under  consideration,  are  as 
follows:  On  the  eighth  day  of  January,  1872,  one  O.  W. 
Peterson  and  wife,  who  were  then  the  owners  of  the  prop- 
erty, executed  to  James  Griffin  a  mortgage  upon  the  un- 
divided one  half  of  lots  5,  6,  and  10  in  block  2,  in  Boise 
city,  and  certain  personal  property,  to  secure  the  payment 
of  a  promissory  note  given  by  Peterson  to  Griffin  for  the 
sum  of  three  thousand  dollars  in  gold.     Upon  default  of 
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the  paymeat  of  the  note  according  to  its  terms,  a  suit  was 
commenced  in  the  district  court  of  Ada  county  against  the 
mortgagors  by  Griffiu,  in  which  the  appellant  as  a  subse- 
quent incumbrancer  was  also  made  a  party  defendant,  upon 
the  hearing  of  which  a  decree  was  entered  by  said  court  on 
the  twelfth  day  of  April,  1873,  that  the  property  described 
in  the  mortgage,  or  so  much  thereof  as  should  be  sufficient 
to  raise  the  amount  due  to  Griffin  for  principal,  interest, 
counsel  fees,  and  costs,  be  sold  by  the  sheriff  of  Ada  county. 

It  further  appears  that  in  pursuance  of  such  decree  the 
sheriff  offered  the  property  for  sale  at  public  auction  on  the 
thirty-first  day  of  May,  1873,  that  the  appellant  bid  for  the 
undivided  half  of  lots  5  and  6  in  block  2,  the  sum  of  two 
thousand  seven  hundred  and  twenty-five  dollars  in  gold  coin, 
and  for  the  undivided  half  of  lot  10,  the  sum  of  one  hun- 
dred dollars  in  gold  coin,  and  for  the  personal  property,  the 
sum  of  seven  hundred  dollars  in  gold  coin,  making  in  the 
Aggf^g^te  the  sum  of  three  thousand  five  hundred  and 
twenty-five  dollars,  for  which  sum  the  whole  of  said  property 
was  struck  off  to  him,  and  that  on  the  same  day,  the  sheriff 
executed  to  him  a  deed  for  the  real  estate  so  sold.  It  also 
appears  that  the  appellant  obtained  a  judgment  in  the  Boise 
county  district  court  against  the  said  O.  W.  Peterson  on 
the  third  day  of  August,  1872,  for  the  sum  of  six  thousand 
three  hundred  and  twenty-three  dollars  and  ninety  cents, 
aud  on  the  fifth  day  of  the  same  month,  filed  a  transcript 
thereof  in  the  recorder's  office  of  Ada  county,  and  that  the 
same  was  recorded  in  the  books  of  the  office,  but  by  a  mis- 
take of  the  recorder  the  judgment  was  recorded  as  against 
D.  W.  Peterson  instead  of  O.  W.  Peterson. 

From  this  judgment  Peterson  took  an  appeal  to  this  court, 
and  on  the  hearing,  by  an  order  of  this  court  made  and  en- 
tered on  the  fifteenth  day  of  February,  1873,  the  same  was 
reversed.  On  petition  by  the  appellant  for  a  rehearing  the 
case  was  heard  again,  and  on  the  twenty-sixth  day  of 
February,  and  during  the  same  term,  the  judgment  of  the 
district  court  was  modified  so  as  to  reduce  the  amount  of 
the  judgment  in  the  district  court  some  eight  hundred  dollars. 

Immediately  on  the  rendering  of  the  judgment  of  the 
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court  on  the  fifteenth  day  of  February,  1873,  to  wit,  on  the 
same  day,  Peterson  and  wife  executed  to  the  respondent  a 
mortgage  upon  the  real  estate  in  question  to  secure  the  pay- 
ment of  a  promissory  note  of  the  same  date,  executed  by 
Peterson  to  respondent,  for  the  sum  of  one  thousand  seyen 
hundred  and  fourteen  dollars  and  sixty-eight  cents  in  gold 
coin,  payable  in  six  months  after  the  date  thereof.  The 
record  shows  that  Peterson  was  in  default  in  the  payment  of 
the  note,  and  that  on  the  twenty-ninth  day  of  October,  1873, 
respondent  filed  his  complaint  in  the  district  court  of  Ada 
county  against  appellant  for  the  foreclosure  of  his 'mort- 
gage and  the  redemption  of  the  real  estate  mentioned,  from 
the  sale  to  appellant  under  the  Griffin  mortgage. 

To  this  complaint  an  answer  was  put  in  alleging,  among 
other  things,  that  if  the  respondent  is  entitled  to  redeem 
the  premises  from  the  appellant,  it  is  only  on  condition  that 
he  pay  not  only  the  amount  for  which  the  same  were  sold 
to  him,  but  in  addition  the  full  amount  of  his  judgment 
against  the  said  Peterson,  as  modified  by  the  judgment  of 
the  supreme  court  entered  on  the  twenty-sixth  day  of  Feb- 
ruary, 1873;  the  same  being  a  prior  lien  upon  the  same,  as 
he  alleged. 

On  the  fourteenth  day  of  February,  1874,  the  court  en- 
tered a  decree  that  the  judgment  of  appellant  against  Pe- 
terson created  a  lien  upon  the  real  estate,  subsequent  or 
junior  to  the  mortgage  incumbrance  of  the  respondent, 
and  that  the  respondent  should  be  entitled  to  redeem  from 
the  sale  under  the  Griffin  mortgage,  by  the  payment  to  ap- 
pellant of  the  sum  for  which  the  premises  were  sold  to  him, 
with  interest,  etc. 

There  are  several  errors  assigned  by  the  appellant  as 
grounds  on  which  he  claims  a  reversal  of  the  decree  of  the 
district  court;  but,  in  the  view  we  take  of  the  case,  it  is 
only  necessary  to  notice  but  one,  and  that  is,  whether  the 
decree  declaring  the  mortgage  of  respondent  prior  in  point 
of  time  and  superior  in  equity  as  a  lien  to  that  of  the  judg- 
ment of  the  appellant,  was  erroneous  or  not. 

There  are  two  reasons  urged  by  the  counsel  for  the  re- 
spondent in  support  of  the  decree,  which  it  is  deemed  im* 
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portanfc  to  consider,  as  upon  their  validity  the  case  must 
turn.  They  are  as  follows:  1.  That  the  recording  of  the 
transcript  of  the  jadgment  obtained  by  the  respondent 
against  Peterson,  in  the  Boise  county  district  court,  in  the 
recorder's  oflSce  of  Ada  county,  as  against  D.  W.  Peterson 
instead  of  O.  W.  Peterson,  did  not  create  a  lien  upon  the 
real  estate  in  question.  2.  That  the  judgments  of  the  su- 
preme court  of  the  fifteenth  and  twenty-sixth  of  February, 
referred  to,  had  the  effect  to  let  in  the  mortgage  of  re- 
spondent as  a  prior  incumbranpe  upon  the  property. 

In  disposing  of  the  first  point,,  it  is  only  necessary  to  con- 
sider the  statute  upon  the  subject,  and  its  application  to 
this  branch  of  the  case.  After  prescribing,  in  sections  207 
and  208  of  the  civil  practice  act  of  the  second  session,  the 
mode  in  which  docket  entries  of  judgment  shall  be  made, 
it  is  provided,  in  section  210,  ''that  a  transcript  of  the 
original  docket,  certified  by  the  clerk,  may  be  filed  with  the 
recorder  of  any  other  county,  and  from  the  time  of  filing, 
th^  judgment  shall  become  a  lien  upon  all  the  real  property 
of  the  judgment  debtor,  not  exempt  from  execution,  in  such 
county,  owned  by  him  at  the  time,  or  which  he  may  after- 
wards acquire,  until  the  said  lien  expires.  The  lien  shall 
continue  for  two  years,  unless  the  judgment  be  previously 
satisfied."  It  will  be  seen  from  this  provision  that  it  is  not 
necessary,  in  order  to  create  a  lien  upon  the  real  estate  of 
the  judgment  debtor,  that  the  certified  transcript  of  the 
original  docket  should  be  recorded;  and  hence,  whether  it 
be  recorded  or  not,  it  can  not  affect  the  lien  one  way  or  an- 
other. If  the  proper  transcript  be  filed  with  the  recorder, 
it  is  sufficient  to  make  the  lien  good  for  the  time  prescribed 
in  the  statute. 

The  proof  in  this  case  shows  that  the  proper  transcript 
was  filed  with  the  recorder,  but  in  transcribing  it  upon  the 
records  of  the  office  he  made  the  clerical  mistake  in  the 
initial  letter  of  the  Christian  name  of  the  judgment  debtor. 
As  the  lien  was  created  by  the  filing  of  the  transcript  with 
the  recorder,  any  error  of  his  in  recording  it  could  not  have 
the  effect  contended  for  by  appellant's  counsel.  The  other 
reason,  that  the  two  judgments  of  this  court  on  the  fifteenth 
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and  twenty-sixth  days  of  February,  1873,  had  the  effect  to 
postpone  appellant's  judgment  lien  upon  the  property  in 
question,  so  as  to  give  priority  to  respondent's  mortgage, 
has  received  our  most  careful  consideration,  and  though  the 
arguments  in  support  of  it  have  been  able  and  exhaustive,  yet 
we  have  been  unable  to  yield  our  assent  to  the  reasons 
urged,  or  to  uphold  the  decree  of  the  district  court  in  favor 
of  the  respondent. 

Upon  the  first  hearing  of  the  appeal  in  the  case  of  Peter- 
son V.  Taylor^  a  majority  of  the  court  were  of  the  opinion 
that  the  judgment  of  the  district  court  should  be  reversed, 
and  that  the  cause  should  be  remanded  for  a  new  trial. 
This  decision  was  rendered  on  the  fifteenth  of  February, 
but  on  petition  of  Taylor  a  rehearing  was  ordered  on  the 
twenty-first  day  of  the  same  month,  a  part  of  which  order  is 
as  follows:  ''And  until  a  rehearing  and  decision  are  had 
upon  the  question,  that  all  further  proceedings  in  the  case 
be  stayed,"  and  on  the  twenty-sixth  day,  the  record  entry 
of  the  proceedings  of  the  court  was  made  as  follows : 

"  Now  on  this  day  the  decision  of  the  court  was  announced 
thereon,  that  the  order  heretofore  entered  in  this  case,  re- 
versing the  judgment  and  remanding  the  case  to  the  court 
below,  be  vacated,  and  that  the  respondent  J.  B.  Taylor 
have  judgment  herein  for  five  thousand  and  thirty-eight  dol- 
lars and  sixteen  cents,  together  with  interest  on  that  sum 
from  the  date  of  the  judgment  of  the  district  court,  to  wit, 
the  third  day  of  August,  1872,  making  in  the  aggregate  the 
sum  of  five  thousand  three  hundred  and  twenty-two  dollars 
and  fourteen  cents. 

"Whereupon  it  is  now  considered,  ordered,  adjudged, 
and  decreed  by  the  court  here,  that  the  order  and  judgment 
heretofore  entered  in  this  case,  reversing  the  judgment  and 
remanding  the  case  to  the  court  below,  be,  and  the  same  is, 
hereby  vacated  and  set  aside.  It  is  further  ordered,  ad- 
judged, and  decreed  that  the  judgment  of  the  court  below 
be,  and  the  same  is,  hereby  reversed,  and  that  the  said  J. 
B.  Taylor,  respondent,  do  have  judgment  against  O.  W. 
Peterson,  appellant,  for  the  sum  of  five  thousand  three  hun- 
dred and  twenty- two  dollars  and  fourteen  cents.     It  is 
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further  ordered  and  adjudged  that  the  order  refusing  a  new 
trial  be,  and  the  same  is,  hereby  affirmed,  and  that  the  re- 
spondent J.  B.  Taylor  do  pay  the  costs  of  this  proceeding." 

The  doctrine,  that  during  the  term  of  a  court  ''the  pro- 
ceedings remain  in  the  breast  of  the  judges,  and  that  not 
only  the  records  during  that  time  are  subject  to  the  revision 
of  the  court,  but  the  judgment  itself  may  be  altered,  revised, 
revoked,  as  well  as  amended,  in  respect  to  clerical  errors 
and  matters  of  form,"  has  not  been  disputed,  nor  can  it  well 
be,  for  it  has  been  acted  upon  by  the  courts  of  England  and 
of  this  country  since  the  time  of  Lord  Ooke,  and  it  is  so 
well  settled  as  to  become  a  rule  of  action  in  both  countries, 
which  can  not  now  be  overturned.  Proceedings  during  the 
term  are  considered  only  in  Jieri,  and  subject  to  the  control 
of  the  courts,  and  no  rights  can  be  considered  as  fully  set- 
tied  and  determined  until  they  pass  beyond  the  control  of 
the  court  by  the  adjournment  of  the  term.  It  follows,  there- 
fore, that  Taylor  did  not  lose  the  benefit  of  his  judgment 
against  Peterson  in  the  court  below,  nor  of  his  lien  under 
it,  by  the  order  of  reversal  entered  on  the  fifteenth  of  Feb- 
ruary. Until  the  final  adjudication  of  the  case  his  rights 
under  the  judgment  were  only  suspended,  not  destroyed, 
and  hence,  his  lien  could  not  be  cut  out  or  superseded  by 
the  mortgage  given  by  Peterson  to  the  appellant.  In  taking 
the  mortgage  the  respondent  took  it  with  full  notice  of  Tay- 
lor's rights  under  this  principle  of  law  and  in  subordination 
thereto.  He  was  not,  in  contemplation  of  law,  a  bona  Jide 
prior  incumbrancer,  so  far  as  Taylor's  rights  were  concerned. 

In  considering  the  effect  of  the  judgment  of  this  court  on 
the  twenty-sixth-  of  February  upon  the  question  before  us, 
our  attention  has  been  directed  to  the  principle  that  courts, 
in  construing  the  meaning  and  effect  of  their  judgments, 
are  governed  by  the  same  general  principles  as  in  the  con- 
struction of  statutes.  It  is  said  in  Freeman  on  Judgments, 
p.  180,  sec.  215,  that  **  courts,  in  order  to  give  a  proper  and 
just  effect  to  a  judgment,  sometimes  look  behind  to  see 
upon  what  it  is  founded,  just  as  they  would,  in  construing 
a  statute,  seek  to  ascertain  the  occasion  and  purpose  of  its 
enactment."    This  principle,   thus   enunciated  as   a   rule 
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of  interprefcatioiiy  has  reference  primarily  to  judgments 
founded  upon  causes  of  action  in  courts  of  original  juris- 
diction; still,  in  our  view,  it  is  equally  applicable  to  judg- 
ments entered  in  appellate  courts,  and  serves  to  interpret 
their  meaning  and  to  give  them  effect,  the  same  as  in  other 
courts. 

The  same  principle  is  applicable  in  the  exposition  of 
wills.  Sir  William  Blackstone,  in  his  Commentaries,  book 
1,  page  59,  observes,  ''that  the  fairest  and  most  rational 
method  to  interpret  the  will  of  the  legislator  is  by  explor- 
ing his  intentions  at  the  time  the  law  was  made,  by  signs 
the  most  natural  and  probable,  and  these  signs  are  either 
the  words,  the  context,  the  subject-matter,  the  effects  and 
consequences,  or  the  spirit  and  reason  of  the  law.''  The 
learned  Chancellor  Kent,  in  volume  1,  marginal  page  462,  of 
his  Commentaries,  says:  ''It  is  an  established  rule  in  the 
exposition  of  statutes,  that  the  intention  of  the  law-giver 
is  to  be  deduced  from  a  view  of  the  whole,  and  of  every 
part  of  a  statute,  taken  and  compared  together.  The  real 
intention,  when  accurately  ascertained,  will  always  prevail 
over  the  literal  sense  of  terms.  To  know  the  laws,  is  not 
to  observe  their  mere  words,  but  their  force  and  power, 
and  the  reason  and  intention  of  the  law-giver  will  control 
the  strict  letter  of  the  law,  when  the  latter  will  lead  to 
palpable  injustice,  contradiction,  and  absurdity."  These 
are  maxims  of  sound  interpretation,  as  the  writer  observes; 
and  guided  by  them  as  rules  by  which  we  are  to  determine 
the  proper  meaning  of  the  judgment  referred  to,  we  have 
had  but  little  difficulty  at  coming  to  our  conclusions. 

The  judgment  of  the  court  below,  as  has  been  shown,  was 
at  first  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. On  a  rehearing  another  judgment  was  rendered, 
technically,  but  not  by  any  proper  understanding  of  the 
true  intention  of  the  court,  reversed  so  as  in  effect  to  vacate 
or  annul  the  judgment  below.  To  give  it  such  effect  would 
be  simply  to  do  what  had  already  been  done  in  the  first  in- 
stance, and  to  remit  the  parties  to  the  right  to  have  their 
matters  litigated  anew  in  the  district  court,  subject  to  such 
directions  as  this  court  might  give  as  to  further  proceedings. 
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This  was  not  the  intention  of  the  court  as  gathered  from  the 
whole  proceedings  in  granting  a  rehearing,  and  in  entering 
up  the  judgment  as  was  done.  To  this  may  be  added  the 
fact  that  I  delivered  the  opinion  of  the  court,  upon  which 
the  judgment  was  based,  and  had  the  fullest  opportunity  of 
knowing  what  was  its  purpose  and  object  in  the  whole  pro- 
ceeding, and  that  in  no  sense  was  the  term  ''reversed"  used 
to  overturn  or  vacate  the  judgment  of  the  district  court. 
Inasmuch  as  a  majority  of  the  court  was  of  the  opinion  that 
the  court  below  erred  in  a;llowing  interest  upon  the  unset- 
tled accounts  of  the  parties,  it  was  thought  necessary,  to  a 
modification  of  the  judgment,  that  it  should  be  reversed,  in 
order  to  an  affirmance  of  so  much  of  it  as  was  not  errone- 
ous. That  this  was  the  view  of  the  court,  it  is  important  to 
look  at  so  much  of  the  decision  as  affirms  the  order  of  the 
district  court,  in  overruling  Peterson's  motion  for  a  new 
trial.  Had  the  intention  of  the  court  been  to  vacate  and 
set  aside  the  judgment  of  the  district  court,  it  would  have 
found  it  necessary  to  reverse  the  order  overruling  the  mo- 
tion for  a  new  trial,  and  to  have  remitted  the  whole  case  to 
the  district  court  for  a  new  trial. 

In  this  view  of  the  question,  the  only  proper  effect  which 
is  to  be  given  to  the  word  "reversed"  is,  that  so  much  of 
the  judgment  of  the  court  below  as  allowed  interest,  was 
reversed,  and,  as  to  the  remainder,  it  was  affirmed;  any 
other  exposition  of  its  meaning  would  be  unjust  to  the  ap- 
pellant, inasmuch  as  it  would  be  to  deprive  him  of  those 
rights  which  it  is  the  policy  of  the  law  to  settle  by  a  speedy 
and  final  adjudication  in  a  court  having  competent  authority 
over  the  whole  subject-matter,  when  at  the  same  time  no 
benefit  could  possibly  accrue  to  the  other  party  by  any 
further  litigation  or  delay. 

The  inquiry  in  this  connection  may  well  be  made.  Of  what 
use  could  another  trial  below  be  to  either  party  ?  In  sending 
the  case  back  to  the  district  court  for  a  new  trial,  it  would 
be  with  directions  only  to  render  such  judgment  as  it  was 
competent  for  this  court  to  render,  thus  entailing  costs  and 
delays  to  the  parties  unnecessarily.  This  would  be  an  ab- 
surdity upon  the  face  of  it^  and  the  rule  that  where  the  ex- 
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position  of  a  jadgment  leads  to  such  a  conclusion,  it  is  to 
be  rejected,  may  well  be  invoked*  We  think  the  lien  of  the 
appellant,  created  hj  the  judgment  of  the  district  court  of 
Boise  county,  against  Peterson,  as  modified  by  this  court  in 
its  judgment  of  the  twenty-sixth  of  February,  1873,  was  not 
subordinated  to  the  mortgage  lien  of  the  respondent,  but 
that  it  continued  in  full  force  as  a  prior  incumbrance^  up 
to  the  time  when  appellant  purchased  the  property  under 
the  Griffin  sale,  and  that  before  the  respondent  can  divest 
him  of  the  rights  thus  created,  he  must  be  required  not 
only  to  reimburse  the  amount  paid  for  the  real  estate  in 
question  on  such  sale,  but  also  the  amount  of  his  judgment, 
with  interest,  after  deducting  the  value  of  the  rents,  issues, 
and  profits,  while  he  has  had  the  use  and  occupation  of  the 
real  estate. 

It  is  the  opinion  of  the  court,  that  the  decree  of  the  dis- 
trict court  be  reversed,  and  the  cause  remanded  with  direc- 
tions to  said  court  to  proceed  to  a  final  adjudication  thereof, 
in  conformity  to  this  opinion. 

It  is  further  ordered,  that  the  appellant  pay  one  half  of 
the  costs  of  this  court,  and  the  respondent  one  half  thereof. 


JORDAN  W.  HTDE,  Respondent,  v.  H.  O.  HARKNESS, 

Appellant. 

Appeal — Statement— Bill  op  Exceptions— Practice. — ^Where  there  is  no 
statement  of  the  case  or  bill  of  exceptions,  and  the  pleadings  warrant 
the  verdict  and  judgment,  this  court  can  not  disturb  the  judgment;  bat 
must  affirm  the  same. 

Appeal  from  the  third  judicial  district,  Oneida  county. 

L.  P.  Highee  and  John  R.  McBride,  for  the  appellant. 
F.  E,  Ensign  and  Huston  &  Gray,  for  the  respondent. 

Clabk,  J.,  delivered  the  opinion.     Hollisteb^  C.  J.,  con- 
curred. 

This  is  an  action  for  malicious  prosecution,  commenced 
in  the  district  court  of  the  third  judicial  district  in  and  for 
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Oneida  county,  on  the  twenty-fourth  day  of  September, 
1873.  The  cause  was  tried  in  said  court  at  the  July  term 
thereof,  1875,  by  the  court  sitting  with  a  jury.  On  the 
twenty-second  day  of  July,  1875,  the  jury  returned  their 
verdict  in  favor  of  the  plaintiff,  now  respondent,  and  for 
three  thousand  five  hundred  dollars  damages.  Judgment 
was  entered  for  the  said  sum  and  costs.  The  defendant, 
now  appellant,  moved  for  a  new  trial,  and  on  the  tenth  day 
of  August  the  motion  came  on  to  be  heard  before  the  judge 
at  chambers,  in  Malad  city,  in  said  Oneida  county. 

The  motion  was  to  vacate  the  judgment  and  for  a  new 
trial.  After  hearing  the  motion,  the  court  ordered  as  fol- 
lows, to  wit:  ''  Ordered,  that  a  new  trial.be  allowed  in  this 
action,  with  costs,  to  abide  the  event  of  the  suit,  unless 
within  five  days  from  this  date  the  plaintiff,  now  respond- 
ent, shall  release  and  discharge  the  sum  of  one  thousand 
dollars,  part  of  said  judgment,  in  which  case  the  motion  to 
vacate  the  judgment  and  for  a  new  trial  be  and  the  same  is 
ordered  overruled;  and  the  judgment  heretofore  entered 
herein  be  modified,  so  that  the  damages  to  be  recovered  by 
plaintiff  from  the  defendant  shall  be  for  the  sum  of  two 
thousand  five  hundred  dollars,  besides  the  costs  of  suit." 

On  the  twelfth  day  of  August,  1875,  the  plaintiff,  now  re- 
spondent, by  his  attorneys,  in  writing,  released  aud  dis- 
charged the  sum  of  one  thousand  dollars,  a  part  of  the 
said  judgment,  in  accordance  with  the  order  of  the  court 
herein  set  forth;  by  reason  of  this  release  and  discharge,  and 
the  order  of  the  court  aforesaid,  the  motion  to  vacate  the 
judgment  and  for  a  new  trial  was  overruled.  On  the  thir- 
tieth day  of  September,  1875,  the  defendant  filed  his  no- 
tice of  appeal  to  this  court,  from  the  judgment  and  order 
overruling  his  motion  for  a  new  trial. 

On  the  twentieth  day  of  January,  1876,  this  cause  came 
on  to  be  heard  on  respondent's  motions  to  dismiss  the  ap- 
peal from  the  order  refusing  a  new  trial,  and  to  strike  out 
the  statement  from  the  transcript  in  this  action.  This  court, 
after  considering  the  motions,  dismissed  the  appeal  from  the 
order  denying  a  new  trial,  and  ordered  that  the  statement 
used  on  the  motion  for  new  trial  be  stricken  from  the  tran- 
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script  in  this  case.  By  reference  to  the  opinion  of  this 
court  on  the  motion  to  dismiss  the  appeal  from  the  order 
denying  a  new  trial,  and  to  strike  oat  the  statement,  it  will 
appear  that  the  appeal  was  not  taken  within  the  time  pre- 
scribed by  statnte,  and  that  the  statement  of  the  case  used 
on  the  motion  for  new  trial  was  not  certified  and  allowed  so 
as  to  entitle  it  to  become  a  part  of  the  record  in  this  action. 
(Sec.  437  Revised  Laws  of  this  territory,  third  subdivision 
of  Sec.  211  Be  vised  Laws.) 

The  statement  of  the  case  being  stricken  from  the  record, 
and  there  being  no  bill  of  exceptions,  there  is  nothing  for 
this  court  to  review,  save  the  pleadings  and  order  of  the 
court  discharging  a  part  of  the  judgment  first  entered 
herein,  and  the  judgment;  and  as  there  appears  no  error  in 
the  pleadings,  verdict,  order,  or  judgment. 

The  judgment  for  two  thousand  five  hundred  dollars,  and 
costs  of  suit,  must  be  afiSrmed,  and  the  same  is  affirmed  ac- 
cordingly, with  costs  in  this  court,  in  favor  of  the  respond- 
ents. 


REPORTS  OF  CASES 
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JAITUARY  TERM,  1877. 


PRESENT : 
Hon.  M.  E.  HOLLISTER,  CfflEF  Justice. 
Hon.  JOHN  CLARK,       \ 
Hon.  H.  E.  PRICKETT,  f^^'^'^'^^- 


/ 

GEORGE  AINSLIE,  Respondent,  v.  THE  IDAHO 
WORLD  PRINTING  CO.,  Appellant. 

Revikwino  Verdict  on  Appeal  from  Judgment — Praoticb. — Upon  an  ap- 
peal from  a  judgment  the  court  may  review  the  verdict  of  the  jury,  if 
excepted  to,  and  the  evidence  upon  which  such  verdict  is  based.  An  ex- 
ception to  the  verdict,  on  the  ground  that  it  is  not  supported  by  the  evi- 
dence, can  nbt  be  reviewed  on  an  appeal  from  the  judgment,  however, 
unless  the  appeal  is  taken  within  sixty  days  after  the  rendition  of  the 
judgment. 

OoNPLiCT  OF  Testimony. — When  this  court  find  upon  a  review  that  there  is  a 
substantial  conflict  of  testimony,  it  will  not  disturb  the  decision  of  the 
court  below  refusing  a  new  trial.  If  the  testimony  consist  wholly  of 
depositions,  the  rule  is  difierent,  but  not  when  a  considerable  portion  was 
oraL 

Appeal  from  the  second  judicial  district,  Boise  county. 

J.  W.  Brown  and  Huston  &  Oray,  for  the  appellant. 
Alanson  Smith  and  J.  Brumback,  for  the  respondent. 
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Prickett,  J.,  delivered  the  opinion.  Holubter,  0.  J., 
and  Clark,  J.,  concarred. 

This  action  is  npon  a  balance  of  account  for  seryices  ren- 
dered by  the  respondent  as  editor  of  the  Idaho  World.  The 
def|pdant  answered,  setting  up  an  express  contract,  and 
alleging  fall  payment  thereander.  The  issues  were  tried 
by  a  jury,  and  the  plaintiff  obtained  a  verdict  for  nine  hun- 
dred dollars,  upon  which  judgment  was  rendered  September 
80,  1876.  The  defendant  immediately  moved  for  a  new  trial 
upon  the  minutes  of  the  court,  which -motion  was  denied. 
A  statement  was  thereafter  settled  and  authenticated  pur- 
suant to  the  statute,  and  on  the  fourth  day  of  October, 
1876,  an  appeal  from  the  judgment  was  taken  to  this  court. 
The  record  brought  to  this  court  upon  the  appeal  consists 
of  the  judgment-roll,  the  proceedings  and  statement  on 
Motion  for  a  new  trial,  and  the  notice  and  undertaking  of 
appeal.  The  error  assigned  is  that  the  evidence  is  insuffi- 
cient to  justify  the  verdict. 

The  respondent  insists  that  the  facts  can  not  be  reviewed 
in  this  court  upon  an  appeal  from  the  judgment,  and  that 
the  statement  settled  after  motion  for  a  new  trial  can  only 
be  used  for  the  purpose  of  showing  errors  of  law  commit- 
ted in  the  court  below,  excepted  to  at  the  trial.  This  prop- 
osition would  have  been  correct  under  the  statute  prior  to  the 
revised  code,  but  the  new  code  has  changed  the  rule  in  this 
respect.  Section  454  provided  that  '*  upon  an  appeal  from 
a  judgment,  the  court  may  review  the  verdict  or  decision  if 
excepted  to,  or  any  intermediate  order  if  excepted  to  which 
involves  the  merits  or  necessarily  affects  the  judgment." 
The  first  subdivision  of  section  437  provides  that  ''an 
appeal  may  be  taken  first  from  a  final  judgment  in  an  action 
or  proceeding  commenced  in  the  court  in  which  the  judg- 
ment is  rendered  within  one  year  after  the  entry  of  judg- 
ment. But  an  exception  to  the  decision  or  verdict  on  the 
ground  that  it  is  not  supported  by  the  evidence,  can  not 
be  reviewed  on  appeal  from  the  judgment,  unless  the  ap- 
peal is  taken  within  sixty  days  after  the  rendition  of  the 
judgment. 
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Section  448  provides  what  shall  constitute  the  record  on 
appeal  from  a  final  judgment^  viz. :  '^  A  copy  of  the  notice  of 
appeal,  of  the  judgment  roll,  and  of  any  bill  of  exceptions 
or  statement  in  the  case  upon  which  the  appellant  relies. 
Any  statement  used  on  motion  for  a  new  trial,  or  settled 
after  decision  of  such  motion,  when  the  motion  is  made  on 
the  minutes  of  the  court,  etc.,  may  be  used  on  appeal  from 
a  jQnal  judgment,  equally  as  upon  appeal  from  the  order 
granting  or  refusing  a  new  trial.*' 

Section  201  of  the  new  practice  act  provides  that  the  ver- 
dict of  the  jury  is  to  be  deemed  excepted  to.  These  sev- 
eral provisions  of  the  statute,  examined  by  their  own  light, 
seem  to  us  too  clear  to  admit  of  any  doubt  as  to  their  mean- 
ing. They  are  in  harmony  with  each  other,  and  were  evi- 
dently intended  to  do  away  with  the  necessity  of  taking  two 
appeals  in  the  same  case,  in  order  that  the  facts  and  the 
law  might  be  reviewed.  Under  these  statutes  the  verdict 
of  the  jury,  if  excepted  to,  may  be  reviewed  on  an  appeal 
from  a  judgment,  but  if  the  exception  to  the  verdict  is  on 
the  ground  that  it  is  not  supported  by  the  evidence,  then, 
in  order  to  have  the  same  reviewed,  such  appeal  must  be 
taken  within  sixty  days  after  the  rendition  of  the  judgment. 
And  upon  such  review  the  statement  used  upon  or  settled 
after  motion  for  new  trial,  in  accordance  with  the  statute, 
maybe  used,  if  it  could  be  used  on  an  appeal  from  an  order 
granting  or  refusing  a  motion  for  a  new  trial,  as  fully  and  to 
the  same  extent  and  for  all  the  purposes  that  it  could  be 
used  on  such  last-named  appeal.  The  verdict  is  ''deemed 
excepted  to,"  which  means  that  the  exception  is  saved,  and 
when  properly  incorported  in  a  statement  or  bill  of  excep- 
tions, with  a  statement  of  the  grounds  upon  which  it  is 
based,  it  is  available  as  an  exception. 

But  it  is  a  well-established  rule  that  when  the  appellate 
court  finds,  upon  a  review  of  the  testimony,  that  there  is  a 
substantial  conflict,  it  will  not  disturb  the  verdict  or  the  de- 
cision of  the  court  below  granting  or  refusing  a  new  trial. 
Upon  an  examination  and  review  of  the  testimony  in  this 
case  we  find  that  it  is  fully  within  that  rule,  scarcely  any 
two  witnesses  agreeing  as  to  the  material  facts  in  the  case. 
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Bat  it  is  claimed  by  the  appellants  that  this  case  should  be 
excepted  from  the  operation  of  the  rule,  because  mach  of 
the  testimony  is  in  writing,  and  consists  of  depositions. 
This  position  would  be  correct  if  all  the  material  testimony 
was  in  writing,  for  in  that  case  this  court  would  have  the 
same  means  for  determining  the  weight  of  the  evidence  as 
the  jury  had,  but  in  this  case  much  of  the  material  testi- 
mony was  given  orally  in  court.  It  is  not,  therefore,  ex- 
cepted from  the  general  rule  above  stated,  and  we  are  not 
called  upon  to  grant  a  new  trial. 

The  judgment  of  the  district  court  must  be  affirmed,  and 
it  is  accordingly  hereby  affirmed  with  costs  to  the  re^ondent. 


J.  H.  BOWMAN,   Kespondent,  v.  GEORGE  AINSLIE 

AND  JOHN  WEST,  Appellants. 

Pleading — Agbeement—  Presumptions. — Unless  an  agreement  appearsfrom 
the  complaint  to  have  been  verbal,  the  court  will  presume  that  it  was 
in  writing,  where  the  nature  of  the  agreement  is  such  that  it  could  not  be 
valid  unless  in  writing. 

Agreement. — An  agreement  by  A.,  who  has  assets  in  his  hands  belonging  to 
B.,  to  apply  the  same  for  the  benefit  of  C,  who  is  a  creditor  of  B.,  is  not 
valid,  and  can  not  be  enforced  by  C.  against  A.,  unless  B.  has  authorized 
or  consented  to  such  application  of  such  assets. 

Appeal  from  the  second  judicial  district,  Boise  conntj. 

Alanson  Smith,  for  the  appellant. 
Jonas  W,  Brown,  for  the  respondent. 

Prickett,  J.,  delivered  the  opinion.  Hollisteb,  C.  J., 
and  Glare,  J.,  concurred. 

Action  upon  a  promissory  note  made  by  the  appellant  to 
the  respondent.  The  answer  expressly  admits  the  execu- 
tion of  the  note,  but  avers  that  at  the  time  of  its  execution 
and  delivery  it  was  agreed  between  the  maker,  Ainslie,  and 
Bowman,  the  payee,  "that  the  Idaho  JVorld  printing  com- 
pany, a  corporation,  was  indebted  to  the  appellant,  Ainslie, 
in  a  sum  exceeding  that  mentioned  in  the  promissory  note; 
that  the  said  Bowman,  who  had  previously  disposed  of  stock 
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aud  shares  in  said  corporation,  had  reserved  the  outstand- 
ing accounts  and  bills  due  said  corporation  at  the  time  of 
such  sale,  amounting  to  a  large  sum;  that  out  of  collections 
to  be  made  upon  such  accounts,  said  Bowman  was  to  retain 
the  amount  of  said  note  and  interest  and  pay  off  the  same.** 
It  is  further  alleged  that  Bowman  did  subsequently  col- 
lect on  said  accounts  more  than  sufficient  to  discharge  said 
note. 

To  this  answer  the  plaintiff  and  respondent  interposed  a 
general  demurrer  on  the  ground  that  it  did  not  contain  facts 
sufficient  to  constitute  a  defense.  The  court  sustained  the 
demurrer  and  rendered  judgment  on  the  complaint.  The 
appellant  excepted  to  the  ruling  of  the  court  below,  and 
appeals  from  the  judgment  so  rendered. 

The  question  to  be  determined  here  is  whether  the  dis- 
trict court  erred  in  sustaining  the  demurrer  to  the  answer. 
The  appellants  claim  that  the  facts  stated  in  the  answer  are 
equivalent  to  a  plea  of  payment;  that  they  do  in  fact  allege 
payment  and  satisfaction  of  the  note  sued  upon;  while  the 
respondent  claims,  in  support  of  the  decision  of  the  district 
court  upon  the  demurrer: 

1.  That  the  agreement  alleged  in  the  answer  was  a  prom- 
ise by  Bowman  to  answer  for  the  debt  of  the  Idaho  IVorld 
Printing  Company  to  Ainslie,  which,  not  being  alleged  to 
have  been  made  in  writing,  appears,  from  the  face  of  the 
answer,  to  be  void  under  the  statute  of  frauds;  and 

2.  That  the  agreement  alleged  is  not  valid  between  Bow- 
man and  the  maker  of  the  note,  and  not  binding  upon  Bow- 
man, because  the  Idaho  World  Printing  Company,  whose 
funds  were  to  be  disposed  of  under  the  agreement,  did  not 
authorize,  sanction,  or  consent  to  such  disposition. 

The  first  position  assumed  by  the  respondent  is  not  ten- 
able, for  even  if  the  answer  could  be  regarded  as  alleging  a 
promise  on  the  part  of  Bowman  to  pay  the  debt  of  the 
Idaho  World  Printing  Company  to  Ainslie,  it  is  not  alleged, 
nor  does  it  appear  upon  the  face  of  the  answer,  that  such 
contract  or  agreement  was  verbal;  audit  is  the  well-settled 
law,  that  the  statute  of  frauds  does  not  change  the  rules  of 
pleading.     Unless  the  agreement  appears,  from  the  com- 
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plaint  or  pleadings  to  have  been  verbal,  the  court  will  pre- 
sume that  it  was  iu  writing,  when  the  nature  of  the  agree- 
ment is  such  that  it  could  not  be  valid  unless  iu  writing; 
but  when  the  party  alleging  the  agreement  comes  to  the 
proof  of  his  allegations,  he  must  show  such  an  agreement 
as  is  valid  under  the  statute  of  frauds. 

But  the  answer,  as  we  construe  it,  sets  up  an  agreement 
made  contemporaneously  with  the  giving  of  the  note  sued 
on,  whereby  Bowman  undertook  to  collect  money  upon  the 
bills  and  accounts  of  the  Idaho  World  Printing  Company, 
then  in  his  hands,  and  apply  the  same,  when  collected,  in 
satisfaction  of  the  note,  at  the  same  time  agreeing  between 
themselves  that  Ainslie  was  a  creditor  of  said  printing  com- 
pany. And  the  teal  question  to  be  determined  is,  whether 
such  an  agreement  is  valid.  Is  it  such  an  agreement  as 
could  have  been  introduced  in  evidence,  provided  the  plea 
of  payment  had  been  directly  interposed  instead  of  attempt- 
ing to  set  up  probative  facts,  from  which  the  ultimate  fact 
of  payment  is  to  be  inferred  ? 

It  was  not  lawful  for  Bowman  to  agree  that  there  was 
money  due  from  the  printing  company  to  Ainslie,  unless  he 
had  authority,  and  none  is  alleged;  and  it  was  not  proper 
for  him  to  pay  the  money  of  the  company  to  Ainslie,  even 
though  he  was  a  creditor  of  the  company,  unless  the  con- 
sent or  authority  of  the  company  had  first  been  obtained, 
and  no  such  consent  or  authority  is  alleged.  If  Bowman 
collected  money  for  that  company,  as  alleged  in  the  answer, 
unless  he  had  its  authority  to  make  some  other  disposition 
of  it,  he  becapie  liable  to  pay  it  to  the  company,  and  no 
agreement  made  by  him,  without  the  authority  of  the  com- 
pany, to  pay  it  to  any  other  person,  even  a  creditor  of  the 
company,  could  relieve  him  from  that  liability. 

It  follows  that  the  agreement  between  Bowman  and 
Ainslie,  stated  in  the  answer,  is  invalid,  and  can  not  be  en- 
forced. The  district  court  properly  sustained  the  demurrer 
to  the  answer;  and  the  judgment  must  be  affirmed. 

The  judgment  of  the  district  court  is  affirmed,  with  costs 
to  the  respondent. 
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JOHN  GOKMAN,  Appellant,  v.  THE  COMMISSION- 
ERS  OP  BOISE  COUNTY,  Eespondents. 

Fexs  of  Assessor  and  Tax  Collector— Boad  Tax. — The  assessor  and  tax 
collector  of  Boise  county  is  entitled  to  retain  fifteen  per  cent,  of  all  iXMtd 
tax  collected  by  him,  in  full  compensation  for  his  services  in  collecting 
the  same. 

Idem — School  Tax. — The  tax  collectors  are  not  entitled  to  any  compensa- 
tion whatever  for  collecting  school  tax  or  revenue  raised  for  the  main- 
tenance and  support  of  public  schools  under  the  school  law  of  this  ter- 
ritory. 

Appeal  from  the  second  jadicial  district,  Boise  county. 

Huston  &  Gray,  and  Oeorge  Ainslie,  for  the  appellant. 
Jcmas  W.  Broum,  for  the  respondents. 

Clabe,  J.,  delivered  the  opinion,  Hollisteb,  C.  J.,  con- 
curring specially.     Pbickett,  J.,  also  concurred. 

This  is  a  controversy  without  action,  brought  under  sec- 
tions 567,  568,  and  569  of  the  revised  laws  of  this  territory, 
which  provide  that  parties  to  a  question  in  dLBTerence,  which 
might  be  the  subject  of  a  civil  action,  may,  without  action, 
agree  upon  a  case  containing  the  facts  upon  which  the  con- 
troversy depends,  and  present  a  submission  of  the  same  to 
any  court  which  would  have  jurisdiction  if  an  action  had 
been  brought. 

In  this  case  the  agreed  statement  of  facts  admits  that  John 
Gorman,  the  appellant,  is  the  assessor  and  tax  collector  of 
Boise  county,  and,  as  such,  is  entitled  to  the  compensation 
provided  by  law  for  the  discharge  of  his  official  duties.  It 
is  also  admitted  by  the  respective  parties,  that  the  real  con- 
troversy and  questions  of  difference  in  this  case  is  the 
amount  of  percentage  allowed  by  law  to  the  assessor  and 
tax  collector  of  Boise  county  for  collecting  the  road  tax  of 
said  county,  and  also  as  to  whether  said  tax  collector  is  en- 
titled to  any  compensation  in  the  nature  of  percentage  for 
collecting  the  school  tax  or  rev^ue  for  school  purposes. 

The  board  of  county  commissioners  of  Boise  county 
maintain  that  the  assessor  and  tax  collector  of  said  county 
is  entitled  to  ten  per  cent,  only  on  all  road  taxes  collected 
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bj  him,  and  that  he  is  not  entitled  to  any  fee  or  compensa- 
tion whatever  for  collecting  the  school  tax. 

The  appellant,  John  Gorman,  assessor  and  tax  collector 
of  said  county,  claims  and  maintains  that  he,  as  such 
officer,  is  entitled  to  fifteen  per  cent,  on  all  road  taxes,  and 
five  per  cent,  on  the  amount  of  school  taxes  collected  by 
him  in  said  county.  Upon  the  foregoing  statement  of  facts 
and  claims  of  the  respective  parties,  the  court  below  ren- 
dered its  decision  in  writing,  in  substance  and  to  the  effect, 
that  tbe  assessor  and  tax  collector  of  Boise  county  was  not 
entitled  to  any  fee  or  compensation  whatever  for  coUectiDg 
the  school  tax  of  said  county,  and  as  such  officer  was  en- 
titled to  ten  per  cent,  only  on  all  road  tax  collected  by  him. 
From  this  decision  the  said  assessor  and  tax  collector  ap- 
peals to  this  court. 

On  a  review  of  the  statute  concerning  roads  and  high- 
*  ways  in  Boise  county,  we  find  that  the  legislature  of  this 
territory,  on  the  tenth  day  of  January,  1873,  passed  an  act 
entitled  ''an  act  concerning  roads  and  highways  in  Boise 
county;"  this  act  repeals  all  acts  and  parts  of  acts  in  con- 
flict with  its  provisions.  Section  5  reads  as  follows :  "  There 
shall  be  levied  and  collected,  on  able-bodied  men  in  each 
district,  a  road  tax  of  not  more  than  three  dollars,  the  same 
to  be  collected  by  the  tax  collector  of  said  county  in  the 
same  manner  as  other  per  capita  tax  are  levied  and  coU 
lected,  and  under  the  same  process  for  the  enforcement  of 
the  payment  thereof."  From  the  language  in  this  section, 
we  conclude  that  the  legislature  intended  this  tax  as  a  per 
capita  tax.  Section  6  provides  that  the  tax  collector  should 
retain  ten  per  cent,  of  the  amount  as  collected,  in  full  com- 
pensation for  his  services.  This  law  governed  the  amount 
of  compensation  which  the  tax  collector  was  entitled  to, 
until  the  twenty-ninth  of  December,  1874,  at  which  time 
the  legislature  of  this  territory  passed  an  act  entitled  "an 
act  fixing  the  salaries  and  fees  of  certain  officers  in  Boise 
county."  Section  4  of  this 'last  act  provides  "  that  the  as- 
sessor of  Boise  county  shall  receive  fifteen  per  cent,  of  all 
poll  or  per  capita  tax  collected,  and  five  per  cent,  of  all 
other  taxes  assessed  and  collected,  for  his  services  as  as- 
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sessor  and  tax  collector."  The  act  of  December  29,  1874, 
repeals  all  acts  and  parts  of  acts  ia  conflict  with  its  provis- 
ions, and  fixes  the  compensation  of  the  assessor  at  fifteen 
per  cent,  of  all  per  capita  tax.  The  road  tax  being  a  per 
capita  tax,  he  was  under  this  last  act  entitled  to  fifteen  per 
cent,  of  the  tax  collected  for  his  services.  This  was  the 
law  at  the  date  of  the  submission  of  this  controversy,  and 
must  govern  the  decision  of  this  case,  so  far  as  the  same 
relates  to  the  fees  or  compensation  of  the  assessor  of  Boise 
county  for  collecting  road  tax. 

The  assessor  and  tax  collector  of  Boise  county  claims  that 
under  this  last  act  he  is  entitled  to  five  per  cent,  of  all  other 
taxes  assessed  and  collected  by  him,  and  that  the  same  in- 
clude school  tax.  By  reference  to  the  school  law  it  will  ap- 
pear that  said  law  was  passed  subsequent  to  the  act  fixing 
the  salaries  and  fees  of  certain  officers  in  Boise  county,  to 
wit:  on  the  fifteenth  day  of  January,  1875.  This  act  re- 
peals all  other  acts  and  parts  of  acts  on  the  subject  to  which 
it  relates.  It  is  a  general  law,  and  subsequent  to  the  act 
fixing  salaries  and  fees  in  Boise  county,  and  repeals  so 
much  of  the  same  as  relates  to  fees  for  collecting  other 
than  per  capita  tax,  to  wit:  so  much  thereof  as  is  repugnant 
to  section  4  of  the  school  law,  which  reads  as  follows :  "  Sec- 
tion 4.  That  the  fax  collectors  and  treasurers  of  the  respect- 
ive counties  shall  not  receive  any  fee  or  percentage  for 
collecting,  holding,  and  disbursing  of  the  moneys  so  re- 
ceived from  said  taxes  and  set  apart  for  public  school  pur- 
poses, but  they  shall  perform  such  duties  without  fee  or 
reward." 

In  consideration  of  the  premises,  it  is  the  opinion  and 
order  of  this  court  that  the  judgment  in  the  court  below  be 
affirmed  so  far  as  the  same  relates  to  the  collection  of  school 
tax  under  the  school  law,  and  that  the  same  be  modified  so 
that  the  assessor  and  tax  collector  may  retain  fifteen  per 
cent,  on  all  road  taxes  collected  by  him  in  full  compensa- 
tion for  his  services. 

It  is  further  ordered,  that  the  costs  herein  be  taxed  in 
favor  of  the  appellant,  and  that  judgment  in  the  court  be- 
low be  entered  in  accordance  with  this  opinion. 
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HoLLiSTER,  C.  J.,  concurring. 

I  concur  in  the  opinion  and  judgment  in  this  case,  but  it 
is  due  to  myself  to  add  that  when  it  was  heard  by  me  no 
briefs  nor  authorities  were  furnished  by  either  party,  and 
I  was  entirely  ignorant  of  the  passage  of  the  act  of  the 
twenty-ninth  of  December,  increasing  the  fees  for  collec- 
tion of  road  taxes  referred  to  in  the  opinion.  This  act  was 
never  published,  and  no  copies,  I  believe,  were  ever  fur- 
nished to  the  respondents,  nor  any  information  given  of  its 
existence.  As  the  act  was  local  in  its  character,  and  related 
solely  to  the  fees  and  compensation  of  the  several  officers 
of  Boise  county,  it  may  safely  be  assumed  that  the  appel- 
lant knew  of  its  provisions,  and  in  fairness,  it  seems  to  me, 
should  have  referred  me  to  it. 


THE  MONABCH  G.  &  S.  M.  00.,  Appellant,  v.  PETER 

McLaughlin  et  al.,  respondents. 

New  Trial. — After  two  concurring  verdicts,  the  court  wiU  not  grant  a  new 
trial  if  the  questions  to  be  tried  wholly  depend  upon  matters  of  fact, 
and  no  rule  of  law  has  been  violated;  even  though  in  the  opinion  of  the 
court  the  verdict  be  against  the  weight  of  evidence. 

Appeal  from  the  second  judicial  district,  Alturas  county. 

V.  S.  Andet'son,  Brumback  &  Cahalan,  and  George  Aindie, 
for  the  Appellant. 

B,  A.  Sidebotham  and  Huston  dh  Gray,  for  the  respondents. 

Olabe,  J.,  delivered  the  opinion.  Hollisteb,  J.,  con- 
curred. Pbickett,  J.,  having  been  of  counsel,  took  no 
part  in  the  case. 

This  action  was  commenced  on  the  twenty-fourth  day  of 
July,  1875,  in  the  district  court  of  the  second  judicial  dis- 
trict for  Alturas  county.  It  is  brought  for  the  recovery  of 
the  possession  of  certain  silver  ore  mentioned  in  the  com- 
plaint, or  the  value  thereof,  to  wit,  four  thousand  dollars, 
in  case  a  return  can  not  be  made. 

The  records  of  this  court  show  that  this  action  was  tried 
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by  the  district  court  of  the  second  judicial  district  for  AI- 
turas  county,  at  a  term  thereof  held  A.  j>,  1875,  and  that  the 
jury  in  the  case  returned  a  verdict  in  favor  of  the  defend- 
ants, upon  vrhich  verdict  judgment  was  rendered  accord- 
ingly. That  afterwards  the  plaintiff,  now  appellant,  moved 
for  a  new  trial  on  the  grounds  of  the  insufficiency  of  the 
evidence  to  justify  the  verdict,  and  that  the  law  known  as 
the  statute  of  limitations  had  not  been  correctly  given  by 
the  court  to  the  jury.  The  judge  who  tried  the  cause,  after 
hearing  the  motion  for  new  trial,  denied  the  same,  and 
plaintiffs  appealed  therefrom  to  this  court.  At  tbe  January 
term,  1876,  said  appeal  was  heard,  and  the  order  refusing  a 
new  trial  overruled. 

This  court,  in  its  opinion  on  that  appeal,  say,  in  sub- 
stance, that  because  the  law  governing  this  case  was  not 
given  to  the  jury  in  writing,  and  the  evidence  strongly  pre- 
ponderating against  the  verdict,  the  jury  must  have  miscon- 
ceived the  law,  or  the  facts,  or  were  influenced  by  passion, 
or  prejudice,  in  order  to  find  their  verdict.  It  is  evident 
from  the  opinion,  that  this  cause  was  ordered  to  be  sub- 
mitted again  to  a  jury,  because  this  court  had  doubts  as  to 
whether  justice  had  been  done  in  the  premises. 

This  cause  was  tried  for  the  second  time  in  said  district 
court,  before  a  different  judge  and  jury,  and  a  verdict  ren- 
dered again  for  the  defendants,  and  judgment  accordingly. 
The  plaintiff  moved  again  for  a  new  trial,  which  was  denied 
by  the  judge  who  tried  the  cause,  and  an  appeal  from  that 
order  and  the  judgment  is  perfected  and  the  cause  again 
submitted  to  this  court.  The  transcript  shows  that  no  ex- 
ception was  taken  to  any  ruling  or  order  of  the  court  made 
during  the  progress  of  the  trial.  The  instructions  were 
given  to  the  jury  in  writing,  and  the  same  is  admitted  by 
the  counsel  fgr  appellant  to  cover  the  law  in  the  case.  So 
far  as  the  record  shows,  the  appellant  had  a  fair  and  impar- 
tial trial. 

In  this  case  two  juries  have  passed  upon  the  facts  and 
returned  concurrent  verdicts,  and  the  several  judges  before 
whom  these  trials  were  had,  have  in  each  instance  denied 
the  plaintiff  a  new  trial.     Hence  we  conclude  that    the 
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judges   considered   the   evidence  sufficient  to  warrant  the 
verdict. 

It  has  been  a  debated  and  vexed  question,  as  to  whether, 
after  the  court  that  tried  the  cause  has  decided  that  the 
verdict  must  stand,  an  appellate  court  can,  notwithstanding, 
order  a  new  trial.  The  presiding  judge  has  heard,  and 
what  is  more  important,  has  seen  the  witnesses  testify, 
noticed  their  demeanor,  listened  to  their  cross-examination ; 
minute  circumstances  which  are  often  the  turning-point  in 
a  case  have  not  escaped  him.  The  evidence  has  been  pre- 
sented full  and  fresh  to  his  mind  after  passing  through  the 
slow  and  severe  ordeal  of  judicial  scrutiny.  He  has  the 
benefit  of  the  siftings  of  counsel.  On  the  other  hand  the 
appellate  court  has  enjoyed  none  of  these  advantages;  it  re- 
ceives the  testimony  on  paper,  and  thus  presented,  it  is 
aluays  tame,  meager,  and  unsatisfactory.  Its  whole  knowl- 
edge of  the  case  being  thus  derived,  it  is  but  illy  qualified 
to  pass  an  enlightened  judgment  upon  it.  The  reasons 
therefore  for  denying  to  the  appellate  court  the  right  to  re- 
verse the  decision  of  the  judge  who  tried  the  cause  confirm- 
ing the  verdict,  possess  great  weight;  far  greatef  and  stronger 
do  they  become  when  we  apply  them  to  the  present 
case,  where  different  judges  heard  the  evidence  and  decided 
the  same  to  be  sufficient  to  justify  the  verdict. 

Motions  for  a  new  trial  are  addressed  to  the  sound  dis-- 
cretion  of  the  court,  and  are  granted  or  denied,  not  as  a  mat- 
ter of  strict  right,  but  as  the  substantial  justice  of  the  case 
may  appear  to  require.  In  Indiana  it  appears  that  fa  a 
civil  case,  only  two  new  trials  can  be  granted  to  the  same 
party  in  the  cause  upon  any  grounds  whatever.  (Boberts  v. 
Kobinson,  22  Ind.  456.) 

This  is  a  harsh  and  arbitrary  rule,  and  might  work  great 
injustice  in  some  cases.  It  does  not  obtain  (o  any  extent 
beyond  that  state.  The  general  rule  is,  where  the  issue  is 
solely  of  fact,  that  after  two  concurring  verdicts  the  court 
will  not  grant  a  new  trial  if  the  questions  to  be  tried  wholly 
depend  upon  matters  of  fact  and  no  rule  of  law  violated, 
although  the  verdict  be  against  the  weight  of  evidence. 
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(1  Graham  &  Wat  on  New  Trials,  641,  and  cases  there  cited 
in  support  of  this  doctrine.) 

In  Stoinerton  v.  Marquis  of  Stafford^  the  court  say:  The 
jury,  who  are  the  competent  judges,  have  again  had  the  case 
before  them,  and  haye  decided  it.  Even  if  on  nicely  scfu« 
tinizing  all  the  evidence,  we  had  a  doubt  whether  the  verdict 
was  right,  it  could  be  never  right  for  us  to  make  no  weight 
of  two  verdicts  of  a  jury  in  order  to  take  the  chance  of  a 
third.  (3  Trent.  232.)  So  in  Talcot  v.  Commercial  and 
Marine  Insurance  Co,,  2  Johns.  467,  pei'  curiam:  "Here 
have  been  two  trials  in  each  of  these  causes  on  the  same 
question  of  fact.  As  four  different  juries  have  found  the 
vessel  seaworthy,  and  on  the  last  trial  some  further  evi- 
dence was  adduced  on  the  part  of  the  plaintiff,  we  do  not 
think  it  expedient  to  disturb  the  verdict.  The  rule  must 
be  denied." 

In  Fowler  y.  JElna  Fire  Insurance  Co.,  7  Wend.  270,  the 
court  uses  this  language:  ''I  still  think  the  verdict  on  this 
point  is  against  the  weight  of  evidence,  but  after  two  con- 
curring verdicts  in  a  case  where  there  were  many  witnesses 
and  a  great  deal  of  testimony  on  both  sides  upon  a  mere 
question  of  fact,  supposing  there  was  no  misdirection,  I 
should  not  think  it  a  discreet  exercise  of  the  power  of  this 
court  again  to  interfere  with  the  finding  of  the  jury."  In 
Barret  v.  Rogers,  7  Mass.  297,  the  same  doctrine  is  affirmed, 
and  in  FVost  v.  Broion,  2  Bay,  133,  after  a  review  of  the 
testimony  the  learned  judge  concludes:  "After  all,  if  the 
objections  to  this  verdict  had  much  more  weight  with  me 
than  they  have,  yet  I  would  not  disturb  this  last  verdict  for 
another  reason;  a  second  trial  has  already  been  granted,  and 
special  juries  have  concurred  in  finding  the  same  facts.  I 
think  we  have  no  authority  to  proceed  any  further,  for 
although  I  would  never  surrender  a  plain  and  certain  rule 
of  law  to  the  caprice  of  a  jury,  or  any  number  of  juries,  yet 
in  a  case  where  the  law  is  complicated  with  facts  so  that  the 
construction  and  application  of  it  must  depend  on  the  find- 
ing of  fact,  two  concurrent  verdicts  even  against  the  opinion 
of  the  judges,  ought  to  be  conclusive.  I  think  a  third  trial 
ought  not  to  be  granted."    Numerous  other  authorities  might 
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be  cited  in  support  of  the  doctrine,  in  the  foregoing  cases; 
we  believe  they  are  sustained  by  the  weight  of  authority. 
Counsel  for  appellants  have  not  cited  any  case  which^  in 
any  respect,  contradicts  or  opposes  these  views.  The  case 
cited  in  appellant's  brief  (Campbell  v.  Jones,  38  Cal.  507),  is 
not  in  point — that  action  was  for  the  recovery  of  specific 
personal  property,  with  damages  for  its  detention.  The 
verdict  returned  by  the  jury  was  informal,  and  not  suffi- 
ciently definite  and  certain  to  serve  as  a  basis  for  a  judg- 
ment upon  the  matters  in  controversy. 

It  is  claimed  by  appellant,  that  the  verdict  is  wholly  un- 
supported by  evidence.  The  record  will  not  support  this 
assertion,  because  the  testimony  of  witness  Tonkin  denies 
every  material  allegation  in  the  complaint  and  supports  the 
verdict  to  its  fullest  extent.  It  is  true  that  he  is  one  of  the 
defendants  and  may  be  considered  as  an  interested  witness, 
yet  notwithstanding  his  interest,  the  law  makes  him  com- 
petent as  a  witness  and  subject  only  to  the  same  tests  for 
credibility  as  other  witnesses. 

This  court  will  not  weigh  evidence,  but  review  it  for  the 
purpose  of  ascertaining  whether  error  had  been  committed. 
We  may  have  doubts  as  to  the  correctuess  of  this  last  ver- 
dict, yet  as  two  juries  have  concurred  in  the  same  finding  of 
fact  we  deem  it  improper  to  disturb  the  verdict. 

The  order  of  the  court  below  denying  the  motion  for  new 
trial,  and  the  judgment  in  this  action,  is  affirmed. 


T.  CLABK  &  BRO.,  Appellants,  v.  J.  LOWENBBRG 

&  BRO.,  Respondents.  ^ 

Practice — Undertaking  on  Appeal. — If  the  undertaking  on  appeal  U  filed 
before  the  notice  of  appeal  is  served,  the  appeal  is  not  effectual  for  any 
purpose,  and  it  must  be  dismissed. 

Appeal  from  the  first  judiciul  district,  Nez  Perce  county. 
Motion  to  dismiss  the  appeal. 

Alanson  Smith  and  J.  Bmmback,  for  the  appellants. 
Huston  dc  Oray,  for  the  respondents* 
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Prickett,  J.,  delivered  the  opinion.  Hollister,  C.  J., 
concurring.     Clark,  J.,  took  no  part  in  this  case. 

The  notice  of  appeal  in  this  case  was  filed  on  the  twentieth 
day  of  October,  1876.  It  was  served  on  the  twenty-fourth 
day  of  October.  The  undertaking  was  executed  on  the 
eighteenth,  and  filed  on  the  twentieth  day  of  October,  1876. 
With  this  state  of  facts,  the  question  now  is,  has  this  court 
jurisdiction  ?  Section  438  of  the  civil  practice  act  of  the 
eighth  session  laws,  relating  to  appeals,  provides  that  ''the 
appeal  is  ineffectual  for  any  purpose,  unless  within  five  days 
of  the  service  of  the  notice  of  appeal,  an  undertakiug  be 
filed,*'  etc.  In  order  to  constitute  an  effectual  appeal  to 
this  court,  three  things  are  necessary:  First,  filing  the 
notice;  Second,  service  of  the  same;  and,  Third,  filing  the 
undertaking.  All  of  these  steps  must  be  taken'  within  the 
times  limited  by  statute.  If  not  so  taken,  there  is  no  ap- 
peal effected,  and  this  court  has  no  jurisdiction  of  the  case. 
The  undertaking  in  this  appeal  was  filed  too  soon.  The 
statute  does  not  permit  the  undertaking  to  be  filed  until 
after  the  service  of  the  notice;  and  therefore  until  such 
service,  there  is  nothing  tot"  the  undertaking  to  operate 
on.  It  has  no  office  or  function  to  perform.  The  case 
stands  therefore  as  if  no  undertaking  had  been  given,  and 
there  was  no  appeal  perfected. 

The  appeal  is  dismissed,  but  without  prejudice. 


JOHN  GORMAN,  Appellant,  v.  THE  COMMISSION- 
ERS  OF  BOISE  COUNTY,  Respondents. 

Office — Officer — Fees. — A.  was  duly  elected  to  the  office  of  assessor  and 
tax  collector,  and  presented  his  bond  for  approval  to  the  county  commis- 
sioners, who  refused  to  accept  it,  and  thereupon  appointed  B.  to  fill  the 
office.  B.  duly  qualified,  collected  the  taxes,  and  received  compensation 
therefor:  Heldf  that  A.,  on  being  restored  to  office,  could  not  recover 
from  the  county  the  fees  to  which  he  would  have  been  entitled  if  in 
office. 

Idem. — ^The  right  to  compensation  is  an  incident  to  the  services  rendered, 
and  not  to  the  office. 
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Offices  de  Facto. — ^The  incumbent  of  an  office,  though  only  an  officer  dt 
facto  under  color  of  right,  is  alone  entitled  to  compensation  for  the  ser- 
vices performed  by  him. 

Complaint — Objections  to. — ^Where  a  party  shows  no  right  to  recover,  ob- 
jections to  the  complaint  or  other  pleading  may  be  taken  for  the  first 
time  in  the  appellate  court;  and  where  a  party  shows  no  right  to  recover 
under  any  possible  state  of  proof,  the  court  is  not  bound  to  submit  the 
case  to  a  jury. 

Appellate  Coubt — Remanding  Case. — When  the  appellate  court  is  in  pos- 
session of  all  the  rights  of  the  parties,  and  can  render  full  and  complete 
justice,  it  will  not  remand  the  case  for  further  litigation. 

Laches — Defective  Complaint. — ^No  laches  is  imputable  to  a  defendant  for 
not  interposing  objections  to  the  complaint  at  the  first  opportunity,  when 
it  appears  that  the  plaintiff  is  not  entitled  to  recover. 

Appeal  from  the  second  judicial  district,  Boise  county. 

George  Ainalie  and  Huston  &  Gray,  for  the  appellant. 
Jonas  W.  Brown,  for  the  respondents. 

HoLLiSTEB,  C.  J.,  delivered  the  opinion,  Clabe,  J.,  con- 
curring. Prioeett,  J.,  having  been  of  counsel,  took  no 
part  in  the  case. 

The  case  shows  that  on  the  fifth  day  of  November,  1872, 
appellant  was  duly  elected  to  the  office  of  assessor  and  tax 
collector  of  Boise  county,  for  the  years  1873  and  1874,  and 
on  his  failure  to  procure  the  approval  of  his  official  bond, 
the  board  of  commissioners  of  the  county  declared  the 
office  vacant,  and  Ben.  T.  Davis  was  appointed  in  his  place, 
fulfilled  the  duties  of  the  office,  collected  the  taxes,  and 
received  the  fees  allowed  by  law,  as  compensation  for  his 
services,  amounting  to  the  sum  of  four  thousand  nine  hun- 
dred and  fifty-one  dollars  and  thirteen  cents.  On  proceed- 
ings instituted  for  the  purpose,  the  action  of  the  board  was 
declared  by  this  court  to  be  null  and  void,  and  appellant 
was  adjudged  to  be  entitled  to  the  office. 

On  the  seventh  of  April,  1874,  appellant  presented  his 
claim  against  the  county  to  the  board  of  commissioners 
for  the  amount  paid  Davis,  alleging  that  by  virtue  of  his 
office  he  was  justly  entitled  thereto,  which  was  disallowed 
by  the  board  by  an  order  duly  entered  upon  its  records, 
from  which  appellant  took  an  appeal  under  the  statute  to 
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the  district  coart  of  the  county,  stating  in  his  notice  of  ap- 
peal the  foregoing  facts,  though  in  a  more  extended  form, 
as  the  grounds  of  appeal  as  required  by  law. 

On  the  hearing  of  the  appeal,  the  district  court,  instead 
of  afGrming,  reversing,  annulling,  or  modifying  the  order 
appealed  from  as  the  statiite  requires,  entered  judgment 
against  the  board  of  commissioners  and  the  county  for  the 
full  amount  claimed,  together  with  interest  and  costs.  From 
this  judgment  the  board  of  commissioners  appealed  to  this 
court  and  the  judgment  was  reversed,  on  the  ground  that 
the  district  court  erred  in  rendering  a  money  judgment, 
and  remanded  the  case  for  a  new  trial  on  the  whole  case, 
without  directions  for  a  venire  de  rtovo. 

At  the  March  term,  1876,  of  the  district  court,  respond- 
ents interposed  a  demurrer  to  the  claim  and  statement  of 
the  grounds  of  appeal  from  the  order  of  the  board  of  com- 
missioners, etc. — alleging,  among  other  reasons,  that  the 
account,  notice  of  appeal,  and  alleged  grounds  of  appeal  do 
not  state  facts  sufficient  to  show  that  said  account  was 
legally  chargeable  against  the  county.  This  demurrer  was 
sustained  by  the  court,  and  a  judgment  was  entered  that 
the  order  of  the  board  of  commissioners  rejecting  appellant's 
claim  be  affirmed.  From  this  judgment  appellant  brings 
his  appeal. 

It  can  not  be  doubted  that  as  against  the  person  who  has 
kept  one  out  ojf  office,  by  intrusion,  an  action  would  lie  for 
the  injury,  and  the  lawful  perquisites  which  he  would  have 
received  if  in  office,  would  be  a  proper  subject  of  inquiry. 
(Campbell,  0.  J.,  in  The  Auditors  of  WayneCo.  v.  Benoit,  20 
Mich.  176).  Our  statute,  sec.  278,  p.  133,  of  the  second 
session  laws,  and  also  the  revised  code,  sec.  338,  p.  158, 
have  recognized  his  right  to  such  redress,  and  provided  for 
the  recovery  of  damages  by  action.  Public  offices  in  this 
territory  are  not  incorporeal  hereditaments,  nor  have  they 
the  character  or  qualities  o'f  grants.  They  are  agencies. 
They  are  voluntarily  taken,  and  may,  at  any  time,  be  re- 
signed. They  are  created  for  the  benefit  of  the  public,  and 
not  granted  for  the  benefit  of  the  incumbent.  Their  terms  are 
fixed  with  a  view  to  public  utility  and  convenience,  and  not 
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for  the  purpose  of  granting  emoluments,  during  that  period, 
to  the  office  holder.  The  prospective  salary  or  other  emolu- 
ments of  a  public  office  are  not  the  property  of  the  officer, 
nor  the  property  of  the  state.  They  are  not  property  at  all. 
They  are  like  daily  wages  unearned,  and  which  may  never 
be  earned.  The  incumbent  may  die  or  resign,  and  his 
place  be  filled,  and  the  wages  earned  by  another.  {Connor 
V.  The  Mayor  of  N.  Z,  5  N.  T.  285.)  "An  office  is  not 
property,  nor  the  prospective  fees  of  an  incumbent.  The 
right  of  fees  does  not  grow  out  of  any  contract  between  the 
officer  and  the  government.  The  right  to  fees  arises  from 
the  rendition  of  services."  (Smith  v.  Mayor  of  N.  Z.,  37  Id. 
518. 

In  the  case  of  Smith  ads.  The  People,  28  Cal.  21,  the 
supreme  court  of  California  held  that  the  right  to  compen- 
sation was  an  incident  to  the  office,  yet  this  is  not  considered 
as  law.  There  was  no  reasoning  on  which  the  decision  was 
based,  and  the  case  in  New  York  relied  on  in  support  of  it, 
was  overruled  in  37  N.  T.  518,  above  quoted. 

In  20  Mich.  176,  above  cited,  it  was  held  that  the  right  to 
compensation  belongs  to  the  incumbent  of  an  office,  holding 
under  color  of  right,  for  services  rendered,  and  not  to  the 
officer  de  jnre,  who  has  been  kept  out  of  office,  but  who  has 
not  entered  upon  its  duties. 

The  appellant  never  entered  upon  the  duties  of  his  office 
until  after  Davis  had  performed  the  services  and  received 
the  compensation.  It  is  true  he  was  prevented  from  doing 
so  by  the  erroneous  action  of  the  commissioners,  but  he  did 
not  earn  the  fees,  and  Davis  did,  under  color  of  right,  and 
had  a  legal  right  to  them,  of  which  the  county  could  not 
deprive  him.  His  official  acts,  while  acting  as  an  officer 
defado,  under  color  of  an  appointment  by  the  board,  were 
binding  upon  thirid  persons,  and  upon  the  people,  and  no 
inquiry  could  be  had  as  to  his  right  to  compensation  for  his 
services  so  long  as  he  was  the  acting  officer.  Any  payments 
made  to  him  for  services  rendered  in  the  discharge  of  his 
p.nblic  duties,  while  an  incumbent  of  the  office,  were  valid 
and  binding,  and  the  county  can  not  be  made  liable  to  pay 
a  second  time. 
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It  is  urged  that  the  board  of  commissioners  acted  in 
violation  of  their  duties  in  appointing  Davis  to  the  office^ 
which  legally  belonged  to  appellant,  and  in  doing  so  a  wrong 
was  committed  by  which  he  suffered  injury.  Conceding 
that  their  action  was  erroneous,  and  that  appellant  was 
wronged  thereby,  still  the  county  can  not  be  made  responsi- 
ble for  it.  Counties  are  created  in  iavitum,  for  certain 
political  or  governmental  purposes.  They  are  but  parts  of 
the  machinery  by  which  the  affairs  of  the  people  are  con- 
ducted, and  they  stand  in  the  same  relation  to  the  agents 
which  they  are  obliged  to  select  in  aid  of  the  public  services 
as  the  government  of  which  they  are  parts,  and  can  no  more 
be  held  responsible  for  their  acts  than  can  the  entire 
government.  In  selecting  these  public  agents,  they  act  not 
voluntarily,  but  under  the  compulsory  requirements  of  the 
law.  When  chosen  these  agent  become  public  officers, 
clothed  with  certain  functions  defined  by  law.  The  counties 
have  no  control  over  their  actions,  and  can  give  no  direc- 
tions as  to  the  manner  in  which  they  are  to  discharge  their 
duties,  nor  can  they  remove  them  at  their  pleasure.  These 
officers  act  entirely  independent  of  the  people  who  choose 
them,  and  as  a  consequence  are  not  responsible  to  them,  ex- 
cept politically,  for  any  official  act  performed,  nor  are  the 
people  at  large  or  of  the  counties  amenable  to  anyone  for 
their  neglect  or  misfeasances. 

It  may  be,  if  a  board  of  commissioners,  or  any  other 
public  officer,  willfully  and  corruptly  do  any  act,  under 
cover  of  lawful  authority,  by  which  a  person  is  injured, 
that  they  may  be  held  answerable  to  such  person.  The 
legislature,  in  providing  for  the  compensation  of  public 
officers,  undoubtedly  contemplated  that  it  should  be  for 
services  rendered,  and  it  follows  that  any  one  qualified  to 
perform  the  services  is  entitled  to  compensation  therefor. 

As  has  been  seen,  Davis  was  not  a  mere  intruder,  without 
any  claim  or  color  of  title.  He  received  his  appointment 
from  a  body  authorized  by  law  to  make  it,  and  was  clothed 
with  all  the  indit^ia  of  office.  He  made  the  collection  in  a 
legal  manner,  and  in  doing  so,  his  acts  were  as  binding 
upon  the  public  as  they  would  have  been  had  he  been  act- 
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iog  as  an  officer  de  jure.  The  public  were  more  interested 
in  the  collection  of  the  taxes  than  they  were  in  the  claims 
of  either  party  to  the  office  or  its  emoluments.  The  serv- 
ices having  been  performed  by  Davis,  he  alone  was  en- 
titled to  the  fees,  and  when  payment  was  made  to  him,  the 
responsibility  of  the  county  ceased.  As  was  said,  in  the 
case  referred  to  in  20  Mich. :  "There  may  be  cases  where 
the  redress  of  the  aggrieved  party  will  be  difficult.  But 
the  public  convenience  is  not  on  that  account  to  be  sacri- 
ficed. It  is  important  to  have  the  right  man  in  office,  but  it 
is  more  important  to  be  able  to  deal  safely  with  those  who 
are  actually  in  place."  So  long  as  Davis  held  the  office,  no 
inquiry  could  be  had  collaterally  as  to  his  right  thereto. 
The  whole  public  interests  would  have  been  thrown  into 
confusion,  if  the  taxpayer  could  have  refused  to  pay  taxes, 
or  the  county  his  fees,  on  the  ground  that  he  was  not  prop- 
erly in  office.  The  collection  of  the  revenue  could  not  be 
delayed  until  the  title  to  the  office  was  judicially  deter- 
mined, nor  could  Davis  be  compelled  to  establish  his  claim 
to  the  office  before  proceeding  to  the  collection  of  the  rev- 
enue. Being  thus  compelled  to  act  as  an  officer  defacto^  he 
was  entitled  to  compensation  for  his  services.  Until  he 
ceased  to  be  an  officer,  the  collection  of  taxes  by  him,  as 
well  as  payments  made  therefor,  were  lawful. 

It  is  suggested  that  it  nowhere  appears  in  the  papers 
demurred  to  that  Davis  was  not  paid  for  his  services.  It 
is  a  sufficient  answer  to  say  that  appellant  makes  no  allega- 
tion of  that  fact,  and  as  this  was  essential  to  his  right  to 
recover,  it  should  have  been  averred.  The  presumption 
arising  from  this  failure,  must  be  that  Davis  received  his 
compensation  when  the  services  were  performed.  The  law, 
presumptively,  knows  no  credit.  It  must  be  made  to  ap- 
pear by  allegation  and  proof. 

It  is  insisted  by  appellant's  counsel  that  the  district  court 
erred  in  allowing  the  demurrer  to  be  interposed  for  the  first 
time,  after  one  trial  was  had  upon  the  facts,  and  a  new  trial 
ordered  by  the  supreme  court.  Proceedings  of  this  char- 
acter must  be  governed  by  the  statute  relating  to  them,  or, 
where  the  statute  is  silent,  by  the  ordinary  course  of  pro- 
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ceedings  as  at  common  law.  The  order  of  the  supreme 
court  remanding  the  case  for  a  new  trial  gave  no  directions 
that  a  new  trial  should  be  had  upon  the  issues  of  fact  as 
they  then  stood,  and  this  left  the  district  court  to  determine 
whether  it  was  proper  to  try  an  issue  of  law  in  the  first  in- 
stance before  letting  the  case  go  to  the  jury  upon  an  issue 
of  fact. 

On  on  appeal  from  an  order' of  the  board  of  commission- 
ers the  statute  requires  that  the  party  appealing  should 
state  in  his  notice  of  appeal,  the  fact  of  his  appeal,  and  the 
grounds  of  appeal.  The  appellant  followed  these  require- 
ments, and  stated  his  case  fully,  by  showing  the  grounds  on 
which  he  based  his  right  to  recover,  and  the  reasons  why, 
as  he  claimed,  the  board  erred  in  rejecting  his  claim.  The 
object  of  the  statute  most  clearly  is,  to  advise  the  district 
court,  on  an  appeal,  of  any  errors  the  board  had  com- 
mitted, by  an  inspection  of  the  statement,  and  should  the 
court  upon  such  inspection  determine  that  no  error  had 
been  committed,  it  was  its  duty  to  affirm  the  order.  Under 
the  statute  no  other  written  pleadings  or  statement  were  re- 
quired, and  hence  questions  of  law  might  be  prevented, 
either  by  a  motion  to  dismiss,  as  contented  for  by  appel- 
lant's counsel,  by  inspection,  or  by  demurrer.  If  the  end 
coiild  be  attained  by  either  mode,  and  the  same  result  ar- 
rived at,  it  was  not  error  to  adopt  either  of  the  three. 

Section  19  of  the  act,  which  gives  the  right  of  appeal  and 
regulates  the  mode,  requires  the  case,  upon  appeal,  to  be 
heard  de  novo,  but  whether  upon  an  issue  of  law  or  of  fact, 
it  is  entirely  silent.  In  such  a  proceeding  there  is  nothing 
in  principle,  and  certainly  not  in  the  law,  which  requires 
the  appellate  court  to  let  the  case  go  to  the  jury,  when  by 
the  appellant's  own  showing  he  is  not  entitled  to  recover. 
Where  the  court  is  satisfied  a  party,  by  his  own  showing, 
can  by  no  possible  state  of  proof  recover,  it  is  not  bound 
to  submit  the  question  of  fact  to  a  jury.  {Edinondson  v. 
itcLeod,  16  N.  T.  543;  Griffin  v.  Marquardt,  17  Id.  28; 
Brown  v.  Botven,  30  Id.  519.) 

It  is  well  settled  that  where  a  party  shows  himself  not 
entitled  to  recover,  and  a  verdict  is  found  in  his  favor,  ob- 
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jection  for  the  first  time  may  be  taken  on  appeal.  (7  Barb. 
581;  Hentsch  v.  Porter,  10  Cal.  655.)  And  this,  though  a 
demurrer  be  not  filed.  ( White  v.  Pratt,  13  Id.  521.)  Sup- 
pose the  case,  when  remanded,  had  gone  to  the  jury,  and 
the  verdict  had  been  for  the  appellant,  upon  the  facts  shown 
by  his  statement,  most  assuredly  it  would  have  been  the 
duty  of  the  court  to  set  aside  the  verdict  as  against  the  law, 
and  so  too  it  was  its  duty  to  refuse  to  submit  the  case  to 
the  jury,  where  such  a  result  would  follow.  {Godin  v.  Bank 
of  Commonwealth,  6  Duer,  76.) 

From  these  considerations  it  follows  that  respondents 
were  guilty  of  no  laches,  in  not  in  a  formal  manner  present- 
ing the  issue  of  law  to  the  court  until  after  the  case  was 
remanded  for  a  new  trial.  It  was  the  duty  of  the  court  to 
determine  whether  the*  appellant  had  presented  a  claim 
which  gave  him  a  right  of  action,  whether  a  motion  was 
made  to  dismiss  the  appeal,  or  a  demurrer  was  interposed 
to  his  statement  or  not.  An  objection  can  never  come  too 
late,  where  the  other  party  shows  no  right  of  action  under 
any  possible  state  of  proof. 

Upon  the  primary  aud  principal  question  that  appellant 
shows  no  right  to  recover,  my  associate.  Justice  Clark, 
agrees  with  me,  as  I  understand  him,  but  he  seems  to  think 
the  demurrer  was  not  in  apt  time,  and  that  the  court  erred 
in  not  letting  the  cafte  go  to  the  jury.  Where  this  court  is 
in  possession  of  all  the  rights  of  the  parties,  and  full  and 
complete  justice  can  be  done,  it  is  not  its  duty  to  send  the 
case  back  for  farther  litigation. 

The  judgment  of  the  district  court  is  affirmed,  at  the  costs 
of  the  appellant  in  this  court  and  the  court  below. 


THE   PEOPLE,  Appellants,  v.  C.   W.  MOORE,    Eb- 

SPONDENT. 

Taxation — Blending  Taxes. — The  blending  together  of  the  several  differ- 
ent kinds  of  taxes,  in  an  assessment  roll,  invalidates  the  entire  tax. 

Construction  op  Statutes. — Acts  of  the  legislature  are  not  to  be  constraed 
retrospectively,  so  as  to  take  away  vested  rights,  although  they  may 
alter  or  modify  the  remedy,  nor  can  a  healing  act  affect  existing 
judgments. 
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Suits  tob  Taxes — Costs. — In  a  suit  for  taxes,  although  the  defendant  re- 
covers, the  judgment  should  be  general,  without  costs. 

Appeal  from  the  second  judicial  district^  Ada  county. 

F.  E.  Eiisign  and  J.  Brumback,  for  the  appellants. 

B.  Z.  Johnson  and  Huston  dk  Gray^  for  the  respondent. 

Priokett,  J.,  delivered  the  opinion.  Hollister,  C.  J., 
and  Glare,  J.,  concurred. 

This  action  was  instituted  to  recover  taxes  on  five  hun- 
dred and  eighty  shares  of  stock  iu  the  first  national  bank  of 
Idaho.  It  is  alleged  in  the  complaint  that  there  was  duly 
levied  and  assessed  thereon,  for  the  fiscal  year  1875,  a  territo- 
rial tax  of  four  hundred  and  thirty-eight  dollars  and  seventy- 
five  cents,  and  a  county  tax  of  eight  hundred  and  twenty- 
seven  dollars  and  fifty  cents.  The  answer  denies,  among 
other  things,  that  said  taxes  were  duly  assessed,  and  also 
that  any  taxes  were  due  from  defendant  to  plaintiff.  The 
cause  was  tried  by  the  court,  without  a  jury,  and  the  assess- 
ment roll  of  1875  being  introduced  in  evidence,  it  appeared 
therefrom  that  all  the  different  kinds  of  taxes  were  blended 
together  and  set  down  in  a  column  headed  ''Total  taxes," 
and  that  there  were  no  columns  or  spaces  in  the  roll  for  the 
several  different  kinds  of  taxes  of  which  the  total  taxes  are 
composed.  The  court  below  held  that  plaintiff  could  not 
recover  because  the  several  kinds  of  taxes  were  not  appor- 
tioned and  placed  in  separate  columns;  and  rendered  judg- 
ment on  the  merits,  in  favor  of  the  defendant,  and  also 
awarded  and  adjudged  the  costs  of  suit  against  the  plaintiff. 
A  motion  for  a  new  trial  was  afterwards  made  upon  a  state- 
ment of  the  case,  which  motion  was  denied,  and  the  plaint- 
iff appeals  to  this  court  from  the  judgment  and  the  order 
denying  a  new  trial.  On  the  ninth  day  of  January,  1877, 
since  the  appeal  was  perfected,  the  legislature  passed  an 
act  entitled  "An  act  to  legalize  the  assessment,  the  assess- 
ment roll,  and  delinquent  list  of  Ada  county,  for  1875.*' 

The  errors  assigned  are,  in  substance,  that  the  decision 
of  the  district  court  is  against  law  in  holding  that  it 
was  necessary  to  a  valid  assessment,  that    the    assessor 
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should  place  in  separate  columns  the  different  kinds  of 
tax;  that  he  should  apportion  the  taxes,  separating  the 
county  from  the  territorial;  and  that  it  was  error  for  the 
court  to  render  judgment  in  favor  of  the  defendant  for 
costs.  It  is  also  urged  bj  the  appellant,  that  the  defect  in 
the  assessment,  if  any  existed,  has  been  cured  by  the  act 
of  January  9,  1877.  It  is  further  claimed,  now  here,  for 
the  first  time,  that  the  defenses  set  up  in  the  answer  are 
prohibited  by  section  39  of  the  revenue  act.  This  last  ob- 
jection might  properly  have  been  made  in  the  court  below 
by  demurrer  to  the  answer,  but  as  it  goes  to  the  whole  de- 
fense, and  is  one  of  the  objections  that,  under  the  statutes, 
is  never  deemed  to  be  waived,  it  may  be  raised  for  the  first 
time  in  this  court,  and  we  will  first  consider  and  dispose  of 
that  objection. 

There  is  nothing  in  the  record  which  shows  that  the  de- 
fendant was,  at  the  time  of  the  assessment,  the  owner  of 
real  estate,  within  Ada  county,  of  the  value  of  three  times 
the  taxes  due  from  him;  nor  anything  to  show  that  he  was 
then  the  owner  of  any  real  estate,  except  the  allegation  in 
the  complaint  that  there  was  assessed  to  him  real  estate 
upon  which  the  taxes  had  been  paid.  Section  27  of  the 
revenue  law  provides  that  '^  the  county  assessor  shall  be  ex 
officio  tax  collector,  and  is  hereby  authorized  to  receive  and 
collect  all  poll  taxes,  and  hospital  taxes,  except  traders', 
gambling,  hurdy-gurdy,  and  bawdy-house  licenses,  until 
such  time  as  required  to  complete  the  assessment;  and  upon 
the  entry  of  movable  property  to  any  person,,  firm,  corpora- 
tion, association,  or  company  who  does  not  own  real  estate 
within  the  county,  of  an  actual  value  equal  at  least  to  three 
times  the  amount  of  all  the  taxes  due  and  owing  from  such 
person,  firm,  corporation,  or  company,  to  demand  the  pay- 
ment of  taxes  on  the  same.**  It  further  provides  that  in 
case  of  neglect  or  refusal  to  pay  such  taxes,  the  assessor 
shall  seize  sufficient  personal  properjiy  of  the  party  and  pro- 
ceed, summarily,  to  sell  the  same,  or  sufficient  thereof  to 
satisfy  the  taxes  and  costs  of  sale. 

We  can  not  presume  that  the  defendant  was  the  owner  of 
real  estate  equal  in  value  to  at  least  three  times  the  amount 
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of  the  taxes  due  and  owiog  by  him,  but  on  the  contrary,  the 
presumption  is  that  the  plaintiff  stated  its  case  in  the  com- 
plaint as  strongly  as  the  facts  would  warrant,  and  that  the 
defendant's  real  estate  was  not  of  that  value.  The  property 
upon  which  the  taxes  are  sought  to  be  recovered  in  this  ac- 
tion is  of  that  character,  for  aught  the  record  shows,  upon 
which  the  taxes  should  have  been  collected  by  the  assessor 
as  ex  officio  tax  collector;  by  distraint  and  sale  of  that  or 
other  personal  property  belonging  to  the  defendant,  ad  pro- 
vided by  that  section  of  the  revenue  act. 

The  suit  prescribed  by  the  revenue  laws,  for  the  recovery 
of  taxes,  is  to  be  resorted  to  in  cases  where  the  party  is  the 
owner  of  immovable  property  or  real  estate,  sufficient  in 
value  to  secure  the  full  amount  of  taxes  by  reason  of  the 
lien  which  the  assessment  creates,  and  also  to  secure  the 
probable  costs  of  enforcing  such  lien  and  collecting  the 
taxes  by  suit;  and  the  legislature  by  this  statute  has  de- 
termined that  such  property  must  be  of  at  least  three  times 
the  value  of  the  total  taxes,  in  order  to  constitute  sufficient 
security.  Section  39  of  the  revenue  act,  prescribing  and  lim- 
iting the  answer  and  defenses/  is  applicable 'to  such  statu- 
tory action  only,  where  the  taxes  sued  for  are  due  upon  real 
estate,  or  upon  mixed  property,  consisting  of  both  real  and 
personal.  It  can  not  be  claimed  that  it  was  intended  to  be 
applied  to  a  suit  of  this  character,  because  it  is  provided 
and  contemplated  by  the  statute,  that  the  taxes  sought  to 
be  recovered  in  this  action  should  have  been  collected  in 
another  mode,  viz.,  by  distraint  and  sale.  The  limitation 
of  the  defenses  which  may  be  set  up,  is  in  derogation  of  the 
general  rule,  and  ought  not  to  be  extended  to  cases  which 
are  not  clearly  within  the  letter  of  the  law  limiting  them ; 
certainly  not  to  cases*  in  which  another  mode  for  collecting 
the  taxes  is  specially  provided.  An  action  may  be  main- 
tained to  recover  taxes  on  movable  property,  not  by  virtue 
of  section  39  of  the  revenue  act,  but  as  an  additional  or 
cumulative  remedy  to  that  specially  prescribed  by  section 
27  of  the  statute,  and  by  virtue  of  the  common  law  right  to 
sue  upon  an  obligation  or  liability,  and  in  such  a  case  the 
ordinary  rules  of  pleading  must  govern;  the  defendant  may, 
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by  answer,  deny  any  of  the  material  allegations  of  the  com- 
plaint. We  conclude  that  the  answer  in  this  case  is  suffi- 
cient as  a  defense. 

The  next  question  to  be  considered  is,  did  the  district 
court  commit  error  in  deciding  that  the  asessment  was  in- 
valid because  the  several  different  kinds  of  taxes  were  not 
separately  set  down  in  the  assessment  roll  ?  Section  2  of  the 
revenue  act  provides  that  ''the  board  of  commissioners  of 
such  county  shall,  prior  to  the  first  Monday  in  April,  each 
year,  cause  to  be  prepared  suitable  and  well  bound  books, 
for  the  use  of  the  assessor,  in  which  he  shall  enter  the  tax 
list,  or  assessment  roll,  as  hereinafter  provided.  Said  books 
shall  contain  suitable  printed  or  written  heads,  and  be 
ruled  to  conform  with  the  form  of  the  assessment  roil  as 
provided  by  this  act."  Section  18  of  the  same  act  provides 
that  ''  it  shall  be  the  duty  of  the  assessor  to  prepare  a  tax 
list,  or  assessment  roll,  alphabetically  arranged,  in  the  book 
or  books  furnished  him  by  the  board  of  commissioners  for 
that  purpose,  in  which  book  or  books  shall  be  listed  or  as- 
sessed all  the  real  estate,  improvements  on  public  lands, 
and  all  personal  property  wiUiin  the  limits  of  the  county; 
and  in  said  book  or  books  he  shall  set  down  in  separate 
columns:  1.  The  date  of  the  assessment.  2.  The  names  of 
the  taxable  inhabitants,  etc.  3.  All  real  estate  and  improve- 
ments taxable  to  each  inhabitant,  etc.  4.  The  cash  value 
of  real  estate,  and  improvements  thereon.  5.  The  cash 
value  of  all  improvements  on  real  estate  when  the  same 
is  assessed  to  a  person  other  than  the  owner  of  said  real 
estate.     6.   The  cash  value  of  all  personal  property,  etc. 

7.  The   total  value  of  all   property  taxable  to  each,  etc. 

8.  He  shall  also  place  in  a  separate  column,  opposite 
the  name  of  each  person  liable  to* pay  a  poll  tax,  the 
figure  one  (1).  The  form  of  the  assessment  roll  shall  be 
substantially  as  follows."  Then  follows  the  form,  the  four 
last  columns  of  which  are  headed  respectively  as  follows: 
''territorial  tax,"  ''county  tax,"  "total  tax,"  "remarks.'* 
Section  23  provides,  among  other  things,  that,  after  the 
board  of  equalization  has  performed  its  duties  with  refer- 
ence to   the  assessments,  the  clerk  of  said   board   shall 


Jan.  1877.]  People  v.  Moore.  667 

Opinion  of  the  Court — Prickett,  J. 

■      ■"  ....  , 

''carry  out  in  a  separate  money  colamn,  tbe  totals  of  taxes 
composed  of  territorial,  county,  and  other  taxes  to  each  per- 
son, etc." 

It  is  clear,  from  the  several  provisions  of  the  revenue  act, ' 
that  it  is  the  duty  of  the  board  of  commissioners  to  furnish 
the  assessor  with  a  book,  or  books,  in  which  there  is  a  col- 
umn for  each  different  kind  of  tax  to  be  collected  for  that 
year;  that  it  is  the  intention  and  meaning  of  the  law  that  all 
these  columns  shall  be  properly  filled,  and  that  the  totals 
of  taxes  shall  be  carried  out  in  a  separate  money  column. 
The  language  of  the  law,  as  well  as  the  form  of  the  assess- 
ment roll  prescribed  by  it,  considered  either  separately  or 
together,  lead  irresistibly  to  this  conclusion. 

It  is  an  established  rule  that  when  a  particular  form  of 
assessment  roll  is  prescribed  by  the  statute,  that  form  must 
at  least  be  substantially  followed;  the  courts  will  not  admit 
the  substitution  of  a  different  one.  It  is  a  substantial  right 
of  the  person  assessed  that  he  should  be  informed  by  the 
assessment  roll  itself,  what  the  character  of  each  item  of 
the  total  taxes  is;  whether  they  are  such  in  kinjd  and  amount 
as  the  law  levies  or  authorizes  to  be  levied.  It  is  important 
that  he  should  be  so  advised,  in  order  that  he  may  pay  or 
offer  the  amount  of  any  one  tax  which  he  believes  to  be 
authorized  by  law,  and  to  resist  the  collection  of  any  which 
he  deems  illegal.  It  is  quite  impossible  to  determine  from 
the  assessment  under  consideration,  whether  any  portion  of 
the  tax  is  of  a  kind  levied  or  authorized  by  law,  and  its  in- 
troduction as  evidence  does-not  establish  tbe  facts  alleged 
in  the  complaint,  viz.:  that  a  territorial  tax  of  four  hundred 
and  thirty-eight  dollars  and  seventy-five  cents,  and  a  county 
tax  of  eight  hundred  and  twenty-seven  dollars  and  fifty 
cents,  was  levied  and  assessed  upon  the  property  described 
for  the  year  1875.  These  views  are  thoroughly  supported 
by  authority.  In  the  case  of  The  People  v.  The  New  York 
and  Owyhee  Mining  Co.,  and  other  cases  decided  by  this 
court  at  the  January  term,  1870,  it  was  held  that  the  valua- 
tions of  real  estate  and  personal  property  could  not  legally 
be  set  down  in  an  aggregate  column  or  amount;  and  that  if 
such  valuations  were  blended  together,  the  whole  assess- 
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ment  was  iDvalidated.  The  reason  given  by  the  court  in 
those  cases  was,  that  the  taxpayer  must  be  informed  by  the 
assessment  roll  what  value  is  placed  upon  the  real,  and 
what  on  the  personal  property,  so  that  he  may  determine 
whether  or  not  to  apply  to  the  board  of  equalization  for  a 
reduction,  on  either  class  of  property,  or  upon  any  descrip- 
tion of  real  estate.  It  is  quite  as  necessary,  for  the  reasons 
given  above,  that  the  taxes  should  be  separately  stated. 

Blackwell,  in  his  work  on  tax  titles,  says:  ''Taxes  ought 
to  be  kept  separate,  not  blended  together,  so  that  the  tax- 
payer may  look  into  each  one  of  the  taxes  separately  and 
have  its  legality  determined.  A  coufusion  of  the  several 
taxes  can  not  take  place  without  invalidating  the  whole  as- 
sessment." (Blackwell  on  Tax  Titles,  163.)  The  case  of 
Merrill  v.  Swartz,  39  111.  108,  was  an  action  of  ejectment  in 
which  the  plaintiff  relied  for  a  recovery  upon  a  tax  sale  and 
deed,  and  the  question  was  as  to  the  validity  of  the  title. 
The  revenue  law  of  that  state  under  which  the  decision  was 
made,  required  the  collector  to  file  with  the  county  clerk  a 
list  of  the  delinquent  lauds  or  town  lots  five  days  before  the 
commencement  of  the  term  at  which  application  for  judg- 
ment was  to  be  made.  The  law  further  provided  that  the 
clerk  should  receive  and  record  this  report  in  a  book  to  be 
kept  for  that  purpose;  ''which  book  shall  be  ruled  and 
headed  as  near  as  may  be  in  the  followiug  form."  A  form 
is  then  given,  from  which  it  appears  that  this  report  should 
show  the  owners'  names,  the  description  of  the  laud,  the 
valuation,  the  state  tax,  the  county  tax,  the  costs,  and  the 
total  amount  due.  The  court  says :  In  the  case  at  bar,  the 
report  gives  the  total  amount  of  taxes,  but  does  not  state 
what  portion  is  state  and  what  portion  is  county  tax.  This 
is  a  fatal  departure  from  the  law.  Here  are  two  sources  of 
taxation,  and  parties,  whose  land  is  sought  to  be  con- 
demned, have  a  right  to  be  informed  which  tax  it  is  that  is 
alleged  to  be  unpaid,  in  order  that  they  may  make  defense. 

In  the  case  before  us  the  report  does  not  even  show  that 
the  delinquent  tax  was  due,  either  to  the  state  or  county. 
It  simply  shows,  in  the  language  of  the  report,  "amount  of 
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tax."  In  proceedings  of  this  character,  such  an  error  must 
be  held  fatal. 

In  the  case  of  Thayer  v.  Stearns  ei  al.,  1  Pick.  432,  which 
was  a  case  of  trespass  against  the  assessors  for  taking  a 
chaise,  etc.,  the  property  of  the  plaintiff,  for  taxes.  Chief 
Justice  Parker,  in  delivering  the  opinion  of  the  court,  said : 
There  are  several  points  in  this  case  which  would  require 
much  consideration  if  it  were  necessary  to  give  an  opinion 
upon  all  of  them.  The  objection  made  by  the  plaintiff, 
which  we  think  insuperable,  is  the  blending  together  the 
several  taxes  for  state,  county,  and  town. 

We  think  it  clear  that  the  legislature  intended  they  should 
be  assessed  separately,  and  put  in  different  lists  or  assess- 
ments. This  intention  is  manifested  by  the  special  provis- 
ion, on  account  of  the  comparative  smallness  of  the  county 
tax,  that  it  might  be  added  to  the  town  or  state  tax.  This 
provision  would  not  have  been  necessary  if  they  might  all 
have  been  assessed  together,  and  it  is  never  lawful,  in  the 
construction  of  statutes,  to  impute  useless  or  frivolous  con- 
duct to  the  legislature.  "Whether  there  was  any  sufficient 
reason,  in  our  opinion,  for  this  separation  of  the  taxes,  is  of 
no  importance;  but  the  object  undoubtedly  was  to  enable 
the  citizen  to  scrutinize  with  more  facility  his  taxes,  that  he 
might  the  better  exercise  his  judgment  as  to  their  fairness 
and  legality.  Cooley,  in  his  new  and  valuable  work  on 
taxation,  page  296,  says:  Avery  common  provision  of  the 
statute,  where  several  taxes  are  to  be  spread  upon  the  same 
roll,  is,  that  they  shall  be  kept  separate  and  placed  in  dis- 
tinct columns  on  the  roll.  This  advises  the  taxpayer  of  the 
nature  of  the  several  demands  that  were  made  upon  him, 
and  enables  him  to  pay  or  tender  the  amount  of  any  one, 
the  legality  of  which  he  concedes,  and  to  decline  to  pay  any 
other  if  he  considers  it  unwarranted.  Such  provision  is 
mandatory,  and  if  not  obeyed  the  taxes  can  not  be  enforced. 
A  custom  to  blend  them  can  not  make  the  roll  valid.  But 
separating  the  taxes,  when  the  statute  does  not  require  it, 
will  not  affect  the  roll,  as  this  deprives  no  one  of  any  right 
whatever. 

But  it  is  insisted  by  the  appellant  that  our  statutes  re- 
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quiring  the  several  taxes  to  be  kept  separate,  are  directory, 
and  they  base  this  claim  on  section  39  of  the  revenue  act, 
which  provides  that  ''  the  acts  between  the  assessment  and 
the  commencement  of  suit  shall  be  deemed  directory 
merely.'*  The  determination  of  this  question  depends  upon 
the  construction  to  be  given  to  the  word  assessment,  as  used 
in  this  section.  The  general  rule  of  construction,  as  ap- 
plied to  statutes  relating  to  the  assessment  and  collection  of 
taxes,  is  that  what  the  law  requires  to  be  done  for  the  bene- 
fit or  protection  of  the  taxpayer  is  mandatory,  and  can  not 
be  considered  directory  merely.  That  all  those  things 
which  were  intended  to  inform  the  taxpayer  for  what  real 
and  personal  property  he  is  taxed,  and  the  character  and 
amount  of  the  several  taxes  demanded  of  him,  are  condi- 
tions precedent,  and  if  they  are  not  closely  observed,  he  is 
not  legally  taxed,  and  may  resist  the  collection.  This  is 
the  reasonable  and  just  rule;  and  before  the  courts  can 
abrogate  it  and  give  such  interpretation  to  the  statute  as 
would  be  against  reason  and  contrary  to  justice,  it  must  un- 
equivocally appear  that  the  legislature  has,  intentionally, 
prescribed  a  different  one. 

The  words  ** assessment"  and  ** assessed"  in  the  revenue 
act  are  sometimes  iised  in  a  limited,  strict  sense,  as  reach- 
ing and  extending  only  to  the  act  of  estimating  the  values 
which  are  to  form  the  foundation  or  basis  of  taxation;  they 
are  also  used  in  the  general  and  more  extended  sense  as 
implying  the  completed  tax  list,  that  is  to  say,  the  names 
and  list  of  the  persons  to  be  taxed,  with  the  valuations  of 
their  property,  and  the  taxes  set  down  under  the  several 
headings,  and  properly  extended  and  carried  out.  The  word 
assessed  is  used  in  the  latter  sense  in  the  complaint  in  this 
case  in  alleging  that  the  taxes  sought  to  be  recovered  were 
**  duly  levied  and  assessed"  upon  the  property  described; 
and  such,  we  hold,  is  the  meaning  and  construction  to  be 
applied  to  the  word  assessment,  as  used  in  section  39  of  the 
revenue  act.  It  follows  that  the  district  court  did  not  com- 
mit any  error  in  deciding  that  the  taxes  were  invalid. 

But  it  is  claimed  by  the  appellant  that  the  defects  in  the 
assessment  have  been  cured  by  the  late  act  of  the  legisla- 
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tare,  and  that  this  court  must  be  governed  in  its  decision 
by  the  law  as  it  now  is.  We  can  not  agree  with  counsel  in 
this  respect.  This  cause  is  pending  in  tbis  court  upon 
what  is  denominated  an  appeal,  which  differs  from  the  writ 
of  error  only  in  the  mode  of  bringing  the  case  up  for  re- 
view, and  in  the  form  of  proceeding.  The  principles  gov- 
erning the  decision  are  the  same  as  upon  writ  of  error,  and 
the  questions  to  be  decided  are:  Does  the  record  disclose 
error?  Was  there  error  in  the  judgment  of  the  court  be- 
low at  the  time  it  was  rendered?  The  case  of  Barnet  v. 
Barnel,  15  Serg.  &  R.  72,  is  directly  in  point  on  this 
question.  In  delivering  the  opinion  of  the  court  in  that 
case,  Tilghman,  G.  J.,  said:  '^Sinc^the  judgment  in  this 
case  in  the  court  of  common  pleas,  an  act  of  assembly  has 
been  passed  for  curing  defects  in  the  acknowledgment  of 
deeds  by  married  women.  Had  this  act  been  passed  be- 
fore the  judgment  below,  it  would  have  cured  the  defect 
above  mentioned  in  the  demandant's  acknowledgment,  and 
there  would  have  been  error,  in  the  court's  opinion.  It  is 
our  unanimous  opinion  that  there  is  nothing  unconstitu- 
tional in  the  act  of  assembly;  but  it  is  also  our  unanimous 
opinion  that  it  does  not  extend  by  retrospect  to  render  a 
judgment  erroneous,  which  was  entered  before  its  passage." 

The  question  now  to  be  decided  is  whether  there  was 
error  in  the  judgment  below  at  the  time  it  was  rendered. 
And  we  are  of  the  opinion  there  was  not. 

It  is  the  first  principle  in  legislation  that  all  laws  are  to 
commence  infufuro,  and  nothiug  but  the  most  unequivocal 
expression  can  justify  a  retrospective  operation.  There  is 
nothing  in  the  act  in  question  which  shows  an  intention  on 
the  part  of  the  legislature  that  it  should  be  applicable  to 
this  case.  It  is  not  to  be  presumed  that,  by  its  mere  act, 
the  legislature  intended  to  confer  upon  the  appellate  court 
power  to  determine  the  appeal,  not  by  the  pre-existing  rules 
of  law  which  fixed  and  controlled  the  rights  of  the  parties, 
under  which  the  defendant  elected  whether  he  would  incur 
the  costs  of  a  defense,  but  by  a  law  empowering  the  court 
to  do  what  could  not  be  done  before.  If  such  intention  was 
manifest  from  the  act,  we  should  be  obliged  to  decide,  both 
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upon  principle  and  aatboritj,  tbat  it  was  not  within  the 
legitimate  power  of  the  legislature  to  extend  the  act,  by 
retrospect,  to  render  the  judgment  erroneous  which  was 
entered  before  its  passage,  and  thus  deprive  the  defendant 
of  a  rested  right  to  his  judgment,  subject  to  be  reversed 
only  for  error  of  the  district  court.  Let  us  illustrate  this 
by  some  of  the  judicial  decisions.  In  Couch  v.  Jeffries,  4 
Burr.  2460,  which  was  an  action  for  a  penalty,  and  a  verdict 
obtained  by  the  plaintiff,  motion  to  stay  judgment  on  the 
ground  of  payment  of  the  duties  having  been  made  into  the 
stamp  office  before  September  1,  1769,  under  an  act  of 
parliament  which  says:  If  the  duties  before  neglected  to 
be  paid  shall  be  paid  in,  on  or  before  the  first  of  September, 
1769,  the  person  who  has  incurred  the  penalties  shall  be 
discharged  of  and  from  the  said  penalties.  The  question 
was  whether  the  act  related  to  actions  brought  before.  It 
was  decided  by  the  court  that  it  did  not,  and  it  was  said  by 
Lord  Mansfield:  ''Here  is  a  right  vested,  and  it  is  not  to 
be  imagined  that  the  legislature  could,  by  general  words, 
mean  to  take  it  away  from  the  person  in  whom  it  was  vested, 
and  who  had  been  at  costs  in  presenting  it.  They  certainly 
mean  future  actions.  It  never  can  be  the  true  construction 
of  this  act  to  take  away  a  vested  right  and  punish  the  in- 
nocent pursuer  of  it  with  costs." 

In  Dart  v.  Van  Sleek,  7  Johns.  501,  Chief  Justice  Kent 
observes:  As  this  act  was  passed,  not  only  after  the  escape, 
but  after  suit  brought,  it  can  apply  to  and  govern  the  case 
in  but  one  of  two  ways:  it  must  be  considered  either  as 
creating  a  new  rule  for  the  government  of  the  past  case,  or 
as  declaring  the  interpretation  of  the  former  statutes  for  the 
direction  of  the  court.  I  should  be  unwilling  to  consider 
any  act  so  intended,  unless  that  intention  was  made  mani- 
fest by  express  words,  because  it  would  be  a  violation  of 
fundamental  principles,  which  is  never  to  be  presumed.  The 
very  essence  of  a  new  law  is  that  it  is  a  rule  for  future 
cases.  The  construction  contended  for  would  make  the 
statute  operate  unjustly.  It  would  make  it  defeat  a  suit 
already  commenced  or  a  right  already  vested.     It  would  be 
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punishing  an  innocent  party  with  costs  as  well  as  divesting 
him  of  a  right  previously  acquired  under  existing  laws. 

The  importance  to  the  public  of  the  questions  involved  in 
this  case,  and  others  depending  on  its  decision,  will  afford 
me  an  excuse  and  justification  for  the  length  of  this  opinion. 
I  consider  it  my  duty  to  give  the  subject  full  investigation; 
to  state  the  ground  of  that  opinion  as  well  as  the  reasons  and 
authority  upon  which  it  is  founded. 

Section  41  of  the  revenue  law  provides  that  in  suits  for 
taxes,  in  case  judgment  is  rendered  for  the  defendant,  it 
shall  be  general,  without  costs.  The  court  below  erred  in 
awarding  defendant  his  costs. 

The  judgment  of  the  district  court  is  a£Srmed,  except  as 
to  costs,  and  said  court  is  directed  to  modify  its  judgment 
by  annulling  and  striking  out  so  much  thereof  as  awards 
costs  to  the  defendant.  The  order  denying  a  new  trial  is 
affirmed. 

Whereas,  the  appellant  was  obliged  to  appeal  in  order  to 
be  relieved  of  the  costs  adjudged  against  it  in  the  district 
court,  it  is  adjudged  that  the  respondent  pay  the  costs  of 
appeal  and  of  this  court. 


LILLIENTHAL  &  CO.,  Appellants,  v.  CHEIS.  ANDER- 
SON, Bespondent. 

CoNTiNtTANCE. — Upon  an  affidavit  showing  the  absence  of  a  material  witness 
and  that  proper  diligence  has  been  exercised,  a  party  is  entitled  to  a 
continuance. 

Motion  for  New  Trial — Practick. — On  a  motion  for  a  new  trial,  on  the 
ground  that  the  court  denied  a  continuance,  the  moving  party  should 
procure  the  affidavits  of  the  absent  witnesses  showing  that  they  can  tes- 
tify to  the  facts  sought  to  be  proven;  or  show  sufficient  reason  for  not 
obtaining  such  affidavits. 

Idem — Surprise — Evidence  of. — On  a  motion  for  a  new  trial,  on  the  ground 
that  the  party  was  taken  by  surprise  by  reason  of  one  of  his  own  wit- 
nesses foiling  to  testify  to  a  material  fact  which  the  witness  had  pre- 
viously stated  in  the  presence  of  others  he  could  testify  to,,  the  affi- 
davits of  the  persons  in  whose  hearing  such  statements  were  made,  are 
the  best  evidence  of  the  surprise,  and  should  be  produced.. 

Instructions — Admissions  of  Pleadings. — It  is  error  for  the-  court  to  in- 
struct the  jury  that  it  is  necessary  for  the  plaintiff  to  prove  facts  alleged 
43 
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in  the  complaint  and  not  denied  by  the  answer.  The  failure  to  deny  a 
material  allegation  contained  in  a  complaint,  is  an  admission  of  it;  and 
the  admission  is  conclusive  evidence  of  the  fact  admitted. 
Evidence. — Evidence  which  is  capable  of  affording  an  inference  of  a  fact^or 
which  constitutes  a  link  in  the  chain  of  proof,  although  alone  it  might 
not  justify  a  verdict  in  accordance  with  it,  should  be  admitted.  It  is 
error  to  reject  such  evidence. 

Appeal  from  the  second  judicial  district,  Boise  county. 

George  Ainslie,  for  the  appellants. 

Jonas  W.  Brown  and  Huston  dk  Gray,  for  the  respondent. 

Prickett,  J.,  delivered  the  opinion,  Ciark,  J.,  concur- 
ring; HoLLiSTER,  C.  J.,  dissenting. 

The  complaint  in  this  action  alleges,  in  substance,  that 
the  defendant  and  one  James  Thompson  were  partners, 
doing  business  as  saloonkeepers,  at  Placeryille,  in  Boise 
county,  under  the  firm  name  of  James  Thompson;  and,  for 
a  first  cause  of  action,  that  said  firm  became  and  were  in- 
debted to  plaintiffs,  at  a  date  and  in  a  sum  mentioned,  for 
goods,  wares,  merchandise,  liquors,  etc.,  sold  and  delivered 
by  plaintiffs  to  said  firm.  For  a  second  cause  of  action: 
That  said  firm  became  and  were  indebted  to  F.  Miller  &  Co., 
upon  account,  etc.,  and  that  said  account  and  the  balance 
due  thereon  had  been  assigned  to  plaintiffs.  It  further 
alleges,  that  since  said  indebtedness  was  created,  Thomp- 
son died,  leaving  the  defendant  the  sole  surviving  partner. 

To  this  complaint  the  defendant  answered,  denying  that 
he  ever  was  a  copartner  of  Jamed  Thompson;  and  to  the 
first  cause  of  action,  ''he  denies  that  this  defendant  ever 
became  indebted"  for  goods,  wares,  merchandise,  etc.,  sold 
and  delivered  by  plaintiffs  to  James  Thompson  and  defend- 
ant, or  to  defendant  individually.  The  answer  as  to  the 
second  cause  of  action  denies  that  he,  defendant,  ever  be- 
came indebted  for  goods,  etc.,  sold  by  Miller  &  Co.  to 
Thompson  and  defendant,  or  to  defendant  individually,  or 
that  there  ever  was  any  balance  of  account  due  to  Miller  & 
Co.  from  him,  the  defendant. 

The  term  of  court  at  which  the  cause  was  tried,  com- 
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menced  March  7,  1876,  and  on  that  day,  upon  a  call  of 
the  calendar,  the  trial  was  fixed  for  March  11.  Upon  the  day 
set  for  trial,  the  plaintiffs  moved  for  a  continuance,  upon 
affidavits  showing  that  immediately  after  the  case  was  set 
for  trial,  plaintiffs  caused  subpoenas  to  be  issued  for  their 
witnesses,  and  among  others,  for  one  Thomas  Williams, 
who  resided  at  Placerville,  in  Boise  county,  and  was  known 
to  have  been  there  as  late  as  March  6,  1876.  That  the  sub- 
poena was  placed  in  the  hands  of  an  officer,  with  money  to 
pay  witness  his  per  diem  and  mileage;  that  the  officer  after 
due  search  has  been  unable  to  find  Williams,  and  so  re- 
turned. That  afterwards  another  subpoena  was  issued  and 
placerd  in  the  hands  of  the  officer  with  like  result:  that  the 
witness,  Williams,  was  on  very  friendly  terms  with  defend- 
ant. The  evideuce  expected  to  be  obtained  from  said 
Williams  was  set  forth  in  the  affidavits,  and  it  was  material 
upon  the  issue  of  partnership.  It  was  further  shown  that 
it  had  been  the  practice,  ever  since  the  organization  of  the 
court,  to  cause  subpoenas  to  issue  for  witnesses  residing  in 
the  county,  immediately  after  cases  were  set  for  trial.  The 
affidavits  in  other  respects  were  sufficient.  The  court  re- 
fused a  continuance,  on  the  ground  of  want  of  diligence  in 
not  issuing  subpoenas  before  the  commencement  of  the  term, 
to  which  ruling  the  plaintiffs  excepted.  .  The  cause  was  tried 
by  a  jury,  and  in  the  course  of  the  trial  the  plaintiffs  offered 
to  prove  that  a  certain  building,  then  occupied  and  claimed 
by  defendant  as  his  own,  but  occupied  by  Thompson  as  a 
saloon  building,  in  his  life-time,  was  built  by  defendant  and 
Thompson  in  partnership,  and  that  the  material  used  iu  its 
construction  was  paid  for  out  of  the  cash  receipts  of  the 
saloon  business.  The  conrt  sustained  objections  to  this  and 
other  testimony,  and  rejected  the  offered  evidence,  to  which 
plaintiffs  excepted.  Both  parties  prepared  certain  instiiic- 
tions  and  requested  the  court  to  give  them  to  tbe  jury.  The 
court  gave  those  requested  by  defendant  and  refused  certain 
of  those  presented  by  plaintiffs.  To  this  action  of  the  court 
plaintiffs  excepted. 

The  fifth  and  sixth  instructions  given  at  the  request  of  the 
defendant,  which  are  the  only  ones  necessary  to  be  noticed 
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here,  are  nearly  in  ibe  same  language,  and  to  the  effect  that 
it  was  necessary  to  a  recovery  by  the  plaintiffs,  that  they 
should  prove  the  sale  and  delivery  of  the  goods,  etc.,  as 
alleged  in  the  complaint.  The  jary  rendered  a  verdict  for 
the  defendant,  and  judgment  was  entered  in  his  favor  for 
costs.  In  due  time  the  plaintiffs  moved  for  a  new  trial 
npon  affidavits  and  a  statement  of  the  case,  alleging  as 
grounds  for  the  motion  abuse  of  discretion  in  refusing  a 
continuance,  by  reason  of  which  plaintiff  was  prevented 
from  having  a  fair  trial;  errors  in  law  occurring  at  the 
trial,  and  excepted,  to;  in  refusing  the  instructions  asked 
for  by  plaintiff,  and  in  giving  those  required  by  defendant; 
and  surprise  which  ordinary  prudence  could  not  have 
guarded  against,  in  that  one  of  plaintiffs'  witnesses  bad 
failed  to  testify  upon  the  trial  to  a  material  fact,  the  truth 
of  which  he  had  previously  declared  in  the  presence  of 
several  persons  named.  The  motion  for  a  new  trial  was 
denied,  and  the  plaintiffs  appealed  from  the  judgment  and 
from  the  order  denying  a  new  trial.  We  have  been  thus 
particular  in  stating  tbe  history  of  this  case,  in  order  that 
the  points  arising  on  the  appeal  may  be  clearly  compre- 
hended. 

The  first  point  we  shall  consider  is,  whether  the  court 
abused  its  discretion  in  refusing  a  continuance,  and  whether, 
in  case  it  did,  the  plaintiffs  have  kept  themselves  in  a  posi- 
tion to  take  advantage  of  the  error.  The  granting  or  refus- 
ing a  continuance  rests  in  the  sound  discretion  of  the  court 
by  which  it  is  made,  and  it  is  only  in  cases  where  an  un- 
reasonable discretion  is  exercised  that  this  court  will  inter- 
fere. It  is  by  this  rule  that  we  must  be  governed  in  decid- 
ing whether  the  court  erred  or  not  in  refusing  a  continuance. 
We  have  examined  the  affidavits  for  a  continuance  critic- 
ally, and  have  failed  to  find  any  defect  in  tliem.  They  show 
that,  in  accordance  with  the  settled  practice  of  the  coui*t, 
which  is  its  law,  until  changed  upon  due  notice,  the  plaint- 
iffs caused  subpoenas  to  issue  for  witnesses  as  soon  as  the 
cause  was  set  for  trial,  and  that  in  all  respects  due  dili- 
gence was  used  to  procure  the  attendance  of  the  witness 
Williams.     The  jury  law  of  this  territory  provides  that  no 
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petit  jurors  shall  be  sammoned  until  after  a  case  requiring 
a  jury  is  set  for  trial  at  an  hour  fixed,  and  that  all  cases 
requiring  a  jury  shall  be  set  down  for  trial  so  as  to  be  tried 
oonsecutively,  etc.  It  is  clearly  contemplated  by  this  law 
that  the  trial  of  all  jury  cases  shall  be  set  for  a  time  certain, 
and  without  regard  to  the  practice  or  rule  of  the  court  on 
the  subject;  if  the  parties  can  reasonably  expect  to  procure 
the  attendance  of  their  witnesses,  in  cases  for  trial  by  jury, 
as  soon  as  a  jury  can  be  procured  to  serve  at  the  term,  suffi- 
cient diligence  is  exercised^  by  causing  subpoenas  to  issue 
when  the  case  is  set  for  trial.  .  The  plaintiffs  were  entitled 
to  a  continuance  upon  the  showing  made;  but  we  can  not 
interfere  to  grant  a  new  trial  for  this  reason,  because  it  was 
necessary  for  the  plaintiffs,  upon  their  motion  for  a  new  trial, 
in  order  to  avail  themselves  of  this  ground,  to  have  pro- 
duced the  affidavit  of  the  absent  witness  showing  that  he 
could  testify  to  the  facts  sought  to  be  proved  by  him,  or  it 
should  be  shown  that  such  affidavit  could  not  be  procured. 

Neither  can  we  grant  a  new  trial  on  the  alleged  ground  of 
surprise,  because  the  rule  just  stated  is  equally  applicable 
to  motions  made  on  this  ground.  The  surprise  should  have 
been  shown  by  the  best  and  most  satisfactory  evidence  with- 
in the  reach  of  plaintiffs,  which  was  the  affidavits  of  persons 
in  whose  hearing  the  witness  stated  that  he  could  testify  to 
the  truth  of  matters  which  he  failed  to  state  when  questioned 
on  the  witness  stand. 

In  giving  the  instructions  numbered  five  and  six,  at  de- 
fendant's request,  to  the  effect  that  it  was  incumbent  upon 
the  plaintiffs  to  prove  a  sale  and  delivery,  the  court  unqaes- 
tionably  committed  an  error,  there  being  no  denial  in  the 
answer  of  those  facts  alleged  in  the  complaint.  It  is  true 
that  the  defendant  pretends  to  make  answer  to  the  two  sev- 
eral causes  of  action  set  forth  in  the  complaint,  denying 
that  he  ever  became  indebted  for  the  goods  alleged  to  have 
been  sold;  but  this  is  not  the  allegation  of  the  complaiut. 
The  plaintiffs  charge  that  the  goods  were  sold  and  delivered 
to  an  association  of  persons,  a  partnership;  and  this,  not 
being  denied,  except  in  so  far  as  it  is  controverted  by  the 
denial  of  the  existence  of  the  partnership,  is,  when  the 
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partnership  is  established,  admitted  as  a  fact.  The  object 
of  the  rules  of  pleading  is  to  prevent  evasion,  and  to  require 
a  denial  of  every  material  specific  fact  or  averment,  both  in 
substance  and  in  spirit;  and  the  defendant  is  always  held  to 
an  admission  whenever  he  fails  to  make  such  denial.  This 
was  the  law  under  the  old  equity  system  of  pleading,  which 
rules  were,  probably,  the  most  perfect  for  the  ascertainment 
of  truth  ever  devised;  and  they  are  not  less  the  rules  of  our 
code  system,  under  which  the  admission  of  a  fact  stated  in 
the  complaint  is  conclusive  against  the  defendant. 

It  would  seem  to  be  almost  spperfluous  to  quote  authorities 
upon  a  proposition  so  well  established  and  so  perfectly 
understood,  and  yet  we  refer  to  a  few.  In  the  case  of 
Burke  v.  JUble  Mountain  Water  Co.  et  aL,  12  Cal.  407, 
Baldwin,  J.,  delivering  the  opinion  of  the  court,  says:  The 
complaint  charges  that  the  defendant,  the  Table  Mountain 
Water  Co.,  was  in  possession.  The  answer  of  the  com- 
pany does  not  deny  this  averment  in  any  such  manner  as  to 
put  it  in  issue.  What  the  complaint  called  the  defendant 
to  answer  was,  not  only  the  character,  but  the  fact  of  pos- 
session by  it,  and  a  failure  to  deny  this  averment  is  an  ad- 
mission of  it.  This  admission  is  conclusive  evidence  of  the 
fact  admitted.  It  is  therefore  immaterial,  so  far  as  the 
company  are  concerned,  whether  the  court  erred  or  not  in 
its  admission  or  rejection  of  evidence,  in  respect  to  an  ad- 
mitted fact.  In  Mulford  v.  JEstrudillOy  32  Id.  131,  Bhodes, 
J.,  in  delivering  the  decision,  says:  Where  the  ultimate 
fact  is  admitted  on  the  record,  probative  facts  tending  to 
establish,  modify,  or  overcome  it,  are  not  the  proper  sub- 
jects for  judicial  action.  In  the  case  of  Green  v.  CovUlaiid, 
10  Id.  317,  it  is  said:  We  have  not  overlooked  the  fact  that 
in  this  case  the  decree  was  rendered  upon  proofs  which 
seek,  in  important  respects,  to  vary  the  case  made  bj  the 
pleadings;  but  this  is  immaterial.  A  plaintiff's  case  can 
not  be  better  as  proved  than  it  is  as  stated.  It  is  a  cardinal 
rule  in  equity,  as  in  all  other  pleadings,  that  the  cdlegala  and 
probata  must  agree,  and  that  averments  material  to  the 
case,  omitted  from  the  pleading,  can  not  be  supplied  by  the 
evidence. 
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Namerous  other  authorities  might  be  cited,  but  it  is  un- 
necessary. Indeed,  the  only  excuse  for  reference  to  any  is 
that  I  understand  the  chief  justice  to  dissent  from  the 
majority  of  the  court  upon  the  question  now  under  con- 
sideration, and  to  hold  that  because  some  evidence  was 
given  on  the  trial  (but  whether  voluntary  on  the  part  of 
the  witness  or  not,  does  not  appear),  which  might  have 
been  applicable  to  an  issue  concerning  the  sale  and  delivery 
of  the  goods,  the  instructions  were  correct;  but  the  ma- 
jority of  the  court  are  of  the  opinion  that  the  case  was  not 
tried  upon  the  idea  or  theory  that  the  answer  presented  an 
issue  upon  the  question  of  sale  and  delivery,  but  that  it 
was  understood  by  the  parties  that  the  question  of  partner- 
ship was  the  only  one  made  by  the  pleadings,  and  the 
sole  issue  to  be  tried.  But,  whatever  might  have  been  the 
views  of  th(9  parties,  we  hold  that  the  issue  of  partnership 
is  the  only  one  in  the  case,  and  that,  if  that  question  is  de- 
cided in  the  affirmative  the  plaintiffs  will  then  be  entitled 
to  a  verdict  and  judgment  as  demanded,  and  that  any  evi- 
dence directed  to  the  admitted  fact,  is  irrelevant.  That 
facts  admitted  can  not  be  questioned,  disputed,  or  varied 
by  evidence. 

If  the  case  was  to  be  finally  disposed  of  by  the  judgment 
of  this  court  on  this  appeal,  it  would  not  be  necessary  to 
consider  the  remaining  question  of  error  in  law  in  rejecting 
testimony  offered,  but  as  a  new  trial  is  to  be  awarded,  it  is 
better  to  decide  upon  that  assignment  of  error  now,  for  the 
direction  of  the  district  court  upon  the  new  trial. 

The  allegation  of  partnership  being  denied,  the  burden  of 
proving  it  by  such  competent  evidence  as  is  accessible  to 
them  devolves  upon  the  plaintiffs,  but  the  fact  being  pecu- 
liarly within  the  knowledge  of  the  defendant,  it  being  less 
known  to  the  plaintiff  than  to  the  defendant,  slight  proof  on 
the  part  of  the  plaintiff  is  sufficient.  It  is  sufficient  for  them 
to  show  that  the  deceased,  Thompson,  and  defendant  acted 
as  partners,  that  they  participated  in  the  profits  of  the 
saloon  business;  that  they  had  a  community  of  interest  in 
the  property  and  profits.  It  is  not  necessary  that  the  evi- 
dence should  bear  directly  upon   the  issue.    It  is  admis- 
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sible  if  it  tends  to  prove  it,  or  constitates  a  link  in  the  cbain 
of  proof,  or  is  capable  of  affording  an  inference  as  to  the 
fact  of  partnership.  After  examining  the  rejected  testi- 
mony in  the  light  of  the  foregoing  rules,  we  are  constrained 
to  the  opinion  that  the  court  erred  in  rejecting  the  testi- 
mony offered  except  the  answer  of  Lillienthal  to  question 
No.  7  contained  in  his  deposition. 

The  judgment  and  order  refusing  a  new  trial  are  reversed 
and  a  new  trial  ordered. 
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with  "  contra  formam  stcUuti,"  and  no  statute  exist  concerning  the  of- 
fense charged,  yet  if  the  facts  alleged  constitute  a  common  law  offense, 
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(/LABE,  J.,  delivered  the  opinioD,  Hollisteb,  C.  J.,  con- 
curring specially  in  the  judgment.  Priokett,  J.,  concurred. 

This  cause  comes  to  this  court  from  the  second  judicial 
district  of  this  territory  for  Ada  county.  The  indictment 
herein  was  filed  on  the  twenty-second  day  of  March,  1877, 
and  charges  that  the  said  "  Flora  Buchanan  on  the  thirteenth 
day  of  January,  1877,  and  at  divers  other  days  and  times 
between  that  day  and  the  day  of  finding  the  indictment,  in 
the  county  of  Ada,  and  territory  of  Idaho,  and  within  the 
corporate  limits  of  Boise  city — to  wit,  on  Idaho  street  in 
said  Boise  city,  willfully  and  unlawfully  did  keep  a  bawdy- 
house,  then  and  there  resorted  to  for  the  purpose  of  public 
prostitution  and  lewdness."  On  the  twenty-seventh  of 
March,  1877,  a  demurrer  by  said  appellant  was  filed,  set- 
ting forth  as  grounds  of  demurrer: 

1.  That  the  grand  jury,  by  which  the  indictment  was 
found,  had  no  legal  authority  to  inquire  into  the  offense 
charged,  by  reason  of  its  not  being  within  the  legal  juris- 
diction of  the  court.  That  the  court  has  no  jurisdiction  in 
this  action,  in  this:  that  the  indictment  was  drawn  under, 
and  by  virtue  of  an  act  of  the  legislative  assembly  of  Idaho 
territory,  entitled  "  an  act  relating  to  houses  of  ill-fame  in 
Boise  city,"  approved  January  12,  1877,  which  act  gives 
power  and  authority  to  the  mayor  and  common  council  of 
Boise  city,  Ada  county,  Idaho  territory,  to  regulate,  fix 
the  location  of,  or  abolish  all  bawdy-houses,  houses  of  ill- 
fame,  or  houses  kept  for  the  purposes  of  prostitution  within 
the  limits  of  Boise  city,  did  pass  an  ordinance,  of  which 
the  following  is  a  copy: 

"Ordinance  No.  31. 

"  The  mayor  and  common  council  of  Boise  city  do  ordain : 

"  Section  1.  That  it  shall  not  be  lawful  for  any  person  to 

keep  a  bawdy-house,  house  of  ill-fame,  or  house  kept  for  the 

purposes  of  prostitution,  within  the  corporate  limits  of  Boise 

city. 

*'  Sec.  2.  Any  person  convicted  of  keeping  a  bawdy-house, 
house  of  ill-fame,  or  house  for  the  purposes  of  prostitution, 
within  the  limits  of  Boise  city  after  the  passage  of  this 
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ordinance,   shall  be  fined  in  any  sum  not  less   than   one 

hundred  dollars,  or  imprisonment  in  the  county  jail  not 

less  than  six  months,  or  by  both  such  fine  and  imprisonment, 

together  with  costs  of  suit. 

**  Sec.  3.  This  ordinance  to  take  effect  and  be  in  force 

from  and  after  its  approval  by  the  mayor. 

''Approved  March  12,  1877. 

*'T.  E.  LOGAN,  Mayor." 

That  under  said  act  and  said  ordinance,  the  city  magis- 
trate courts,  or  justice  of  the  peace  courts,  designated  as 
such,  alone  have  jurisdiction  to  try  offenses  committed  in 
violation  of  said  act  or  ordinance. 

2.  That  it  does  not  substantially  conform  to  the  reqaire- 
ments  of  sections  233  and  231. 

3.  That  more  than  one  offense  has  been  charged  in  the 
indictment. 

4.  That  the  indictment  is  not  direct,  specific,  and  certain, 
and  is  not  in  the  language  of  the  act  or  ordinance  above 
referred  to. 

5.  That  the  facts  stated  do  not  constitute  a  public  offense. 

6.  That  the  legislative  assembly  of  the  territory  of  Idaho 
had  no  power  or  authority  to  pass  the  act  entitled  *'  an  act 
relating  to  houses  of  ill-fame  in  Boise  city,"  approved  Jan- 
uary 12,  1877,  under  which  the  said  indictment  was  drawn; 
that  said  act  grants  to  Boise  city  a  special  charter  or  privi- 
lege, confers  special  powers  and  privileges  not  granted  to 
all  the  cities  of  the  same  class  within  the  territory;  all  of 
which  is  expressly  prohibited  by  section  1889  of  the  re- 
vised statutes  of  the  United  States. 

On  the  hearing  the  demurrer  was  overruled  by  the  court. 

Section  285  of  the  criminal  practice  act  provides  as  fol- 
lows: .  ''The  defendant  may  demur  to  the  indictment  when 
it  shall  appear  upon  the  face  thereof  either:  1.  That  the 
grand  jury,  by  which  it  was  found,  had  no  legal  authority 
to  inquire  into  the  offense  charged  by  reason  of  its  not  be- 
ing within  the  local  jurisdiction  of  the  court.  2.  That  it 
does  not  substantially  conform  to  the  requirements  of  sec- 
tions 233  and  234.  3.  That  more  than  one  offense  has  been 
charged  in  the  indictment.    4.  That  the  facts  stated  do  not 


684:  People  v.  fiuoHANAN.  [Sap.  Ct. 

Opinion  of  the  CJoort — Clark,  J. 

coDstitate  a  public  offenae.  5.  That  the  indictmeut  con- 
tains any  matter,  which,  if  trae,  would  constitute  a  legal 
justification  or  excuse  of  the  offense  charged,  or  other  bar 
to  the  prosecution." 

It  is  claimed  in  and  by  the  first  ground  of  demurrer  that 
the  court  has  no  jurisdiction  in  this  action,  by  reason  of  the 
act  relating  to  houses  of  ill-fame  in  Boise  city,  approved 
January  12,  1877,  which  gives  the  power  and  authority  to 
the  mayor  and  common  council  of  said  city  to  regulate, 
fix  the  location  of,  or  abolish,  all  bawdy-houses  within  the 
limits  of  Boise  city,  and  also  by  reason  of  an  alleged  ordi- 
nance specified  and  set  forth  in  said  ground  of  demurrer, 
abolishing  bawdy-houses  within  the  limits  of  said  city. 

Courts  will,  judicially,  take  notice  of  the  public  and  pri- 
vate acts  of  legislatures,  and  assume  them  to  be  true;  such, 
however,  is  not  the  rule  in  regard  to  city  ordinances;  they 
must  be  proved  either  by  the  record,  or  by  a  certified  copy 
thereof.  (1  Greenl.  on  Ev.  484.)  Hence,  the  ordinance  might 
have  been  shown  on  the  trial  as  evidence  touching  the  juris- 
diction of  the  court  to  hear  and  determine  this  action,  but 
could  not  be  considered  on  the  determination  of  the  de- 
murrer. 

The  second  ground  of  demurrer  states  that  the  indict- 
ment does  not  substantially  conform  to  sections  233  and 
234.  Section  233  of  the  criminal  practice  act  is  as  follows: 
'' Section  233.  The  indictment  shall  contain  the  title  of  the 
action,  specifying  the  name  of  the  court  to  which  the  indict- 
ment is  presented,  and  the  names  of  the  parties;  a  state- 
ment of  the  acts  constituting  the  offense,  in  ordinary  and 
concise  language,  and  in  such  manner  as  to  enable  a  person 
of  common  understanding  to  know  what  is  meant." 

An  examination  of  the  indictment  discloses  that  it  is  en- 
titled as  follows:  ''The  people  of  the  United  States  in  the 
territory  of  Idaho,  against  Flora  Buchanan.  In  the  district 
court  of  the  second  judicial  district,  in  the  county  of  Ada 
and  territory  of  Idaho.  March  term,  1877."  The  indorse- 
ments on  the  indictment  show:  1.  The  title  of  the  action; 
next,  indictment  for  misdemeanor.  "A  true  bill.  A.  Bossi, 
foreman  of  the  grand  jury.     Presented  and  filed  in  open 
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court,  iu  presence  of  the  grand  jury,  March  22,  a.  d.  1877. 
A.  L.  Bichardson,  clerk  district  court.  By  E.  A.  Hol- 
lister,  deputy." 

The  indictment  charges  that  the  said  ''Flora  Buchanan, 
on  the  thirteenth  day  of  January,  1877,  and  at  divers  other 
days  and  times  between  that  day  and  the  day  of  finding  this 
indictment,  in  the  county  of  Ada  and  territory  of  Idaho, 
and  within  the  corporate  limits  of  Boise  city,  to  wit,  on 
Idaho  street  in  said  Boise  city,  willfully  and  unlawfully  did 
keep  a  bawdy-house  then  and  there  resorted  to  for  the  pur- 
poses of  public  prostitution."  It  is  clear  that  this  indict- 
ment charges  the  defendant  with  keeping  a  bawdy-house 
within  the  corporate  limits  of  Boise  city,  in  this  county  and 
territory,  and  that  such  offense  is  stated  in  ordinary  and 
concise  language,  and  in  such  manner  as  to  enable  a  person 
of  common  understanding  to  know  what  is  meant.  Section 
234  gives  a  form  for  the  indictment,  which  is  substantially 
followed  herein.  The  third  ground  alleges  that  more  than 
one  offense  has  been  charged.  We  find  nothing  in  the  in- 
dictment to  warrant  this  allegation.  The  fourth  ground  is 
equally  untenable,  because  it  is  hereinbefore  shown  that  a 
city  ordinance  must  be  proved  on  the  trial,  and  can  not  be 
used  on  demurrer. 

The  fifth  ground  alleges  that  the  facts  stated  in  the  in- 
dictment do  not  constitute  a  public  offense.  In  this  action 
it  is  claimed  that  the  common  law  is  repealed  by  the  act  of 
the  legislature,  approved  January  12, 1877,  and  hereinbefore 
get  forth.  This  act  delegates  to  the  mayor  and  council  of 
Boise  city  full  power  and  authority  to  regulate  or  abolish 
bawdy-houses  within  the  limits  of  Boise  city;  yet  before 
this  act  can  operate  as  a  repeal  of  the  common  law  on  the 
same  subject,  it  must  farther  appear  that  the  mayor  and 
council  of  said  city  had  accepted  such  power  and  authority 
by  the  passage  of  an  ordinance  or  by-law  under  it,  which 
fact  does  not  appear  in  the  transcript  in  such  manner  or 
form  as  to  entitle  it  to  notice  iu  the  review  of  this  case. 
Therefore  we  hold  that  this  indictment  is  good  at  common 
law  even  though  it  conclude  with  the  words  "contrary  to 
the  form  of  the  statute  in  such  cases  made  and  provided." 
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(1  Archb.  Crim.  Pr.  and  PI.  307,  and  aathorities  therein 
cited;  1  Bish.  Crim.  Pro.,  sec.  349,  and  cases  therein  cited.) 

It  is  unnecessary  to  review  the  sixth  ground  of  demurrer 
for  the  reason  that  we  hold  the  indictment  good  at  common 
law.  The  court  committed  no  error  in  its  refusal  to  sustain 
the  demurrer. 

On  the  day  of  filing  the  demurrer  the  defendant  also 
filed  a  motion  to  set  aside  the  indictment  on  the  ground 
that  it  was  not  found  by  and  presented  in  th«  presence  of  a 
legal  grand  jury  as  prescribed  and  directed  by  the  criminal 
practice  and  the  jury  law,  to  wit,  A  grand  jury  composed  of 
sixteen  members,  but  that  said  indictment  was  found  by, 
and  presented  in  the  presence  of  a  less  number  than  sixteen 
members. 

Section  274  of  the  criminal  practice  provides  that  "  the 
indictment  shall  be  set  aside  by  the  court  in  which  the  de- 
fendant is  arraigned,  and  upon  his  motion  in  either  of  the 
following  cases:  1.  When  it  is  not  found,  indorsed,  and  pre- 
sented as  prescribed  in  this  act.  2.  When  the  names  of 
the  witnesses  examined  before  the  giand  jury,  or  whose  de- 
positions may  have  been  read  before  them  are  not  inserted 
at  the  foot  of  the  indictment  or  indorsed  thereon.  3. 
When  any  person  is  permitted  to  be  present  during  the 
session  of  the  grand  jury  while  the  charge  embraced  in  the 
indictment  is  under  consideration,  except  as  provided  in 
section  212."         * 

Section  225  of  the  criminal  practice  act  provides:  ''An 
indictment  can  not  be  found  without  the  concurrence  of  at 
least  twelve  grand  jurors;  when  so  found  it  shall  be  indorsed 
a  true  bill,  and  the  indorsement  shall  be  signed  by  the  fore- 
man of  the  grand  jury." 

The  indictment  shows  that  the  several  sections  herein  re- 
ferred to  and  covering  the  grounds  of  this  motion  have  been 
fully  complied  with.  It  is  true  that  the  indictment  accuses 
the  defendant  of  the  crime  of  misdemeanor;  this  mode  of 
charging  the  offense  is  not  error. 

Section  234,  giving  form  of  indictment,  contains  among 
other  things,  the  following:  "  A.  B.  is  accused  by  the  grand 
jury  of  the  county  of —  by  this  indictment  of  the  crime 
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of  (giving  its  legal  appellation,  such  as  murder,  arson, 
manslaughter,  or  the  like,  or  designating  it  as  felony,  or 
misdemeanor),  committed  as  follows." 

The  transcript  does  not  show  the  number  of  persons  who 
composed  the  grand  jury,  only  so  far  as  the  indictment  dis- 
closes it  by  its  indorsements,  to  wit,  **  A  true  bill.  A.  Bossi, 
foreman  of  the  grand  jury."  '*  Presented  and  filed  in  open 
court  in  presence  of  the  grand  jury."  These  indorsements, 
nothing  appearing  to  the  contrary,  are  sufficient  to  warrant 
the  conclusion  that  the  indictment  was  found  by  and  pre- 
sented in  the  presence  of  a  legal  grand  jury,  as  prescribed 
and  directed  by  statute,  therefore  the  motion  was  properly 
denied.  The  record  shows  that  the  defendant  was  duly  ar- 
raigned, and  thereon  entered  her  plea  of  not  guilty,  and 
that  afterwards  she  was  tried  before  the  court  and  a  jury  of 
twelve  persons,  and  a  verdict  of  guilty  was  duly  rendered. 
Before  sentence  was  pronounced  the  defendant  filed  a  mo- 
tion in  arrest  of  judgment.  The  grounds  upon  which  this 
motion  may  be  made,  under  the  statute,  are  identical  with 
those  for  which  a  demurrer  will  lie,  and  having  been  fully 
considered  on  the  hearing  of  the  demurrer  and  overruled,  it 
was  right  and  proper  to  overrule  this  motion. 

The  defendant  moved  the  court  for  a  new  trial  on  the 
grounds  that  the  court  erred  on  the  trial  in  allowing  the 
following  questions  to  be  asked  the  witnesses  for  the  prose- 
cution: ''  What  was  the  general  reputation  of  the  house  re- 
sided in  by  the  defendant  ?"  and  erred  in  receiving  in  evi- 
dence the  answers  thereto,  which  were  that  ''the  general 
reputation  of  the  house  of  defendant  was  that  of  a  bawdy- 
house."  2.  That  the  court  erred  in  refusing  to  give  the  fol- 
lowing instruction  asked  by  defendant:  ''  If  the  jury  believe 
from  the  evidence  that  the  defendant  is  simply  a  woman  of 
loose  morals  herself,  and  lives  alone,  and  admits  one  man 
or  many  to  illicit  intercourse  with  her,  she  does  not  keep  a 
bawdy-house,  for  more  women  than  one  must  live  or  resort 
together  to  make  such  a  house,  and  whatever  be  the  reputa- 
tion of  the  house  in  which  she  resides,  if  it  is  a  proven  or 
admitted  fact  that  that  the  defendant  lives  alone,  no  other 


688  People  v.  Buchanan.       [Sup.  Ct. 

Opinion  of  the  Court — Clark,  J. 

woman  residing,  or  living  in,  or  resorting  to,  the  same 
Louse,  the  jury  will  find  the  defendant  not  guilty.*' 

That  the  evidence  was  that  defendant  resided  alone,  no 
other  woman  or  women  residing  with  her  or  frequenting  the 
house.  That  J.  D.  Agnew,  J.  M.  Martin,  and  Still  Kelly,  for 
the  prosecution,  and  Flora  Buchanan  and  H.  H.  Lamkin,  for 
defendant,  testified  that  the  defendant  lived  alone;  that  no 
other  woman  or  women  resided  with  her,  or  resorted  to  the 
house  of  defendant  for  the  purpose  of  prostitution. 

We  have  examined  the  authorities  covering  the  errors 
complained  of,  and  are  of  the  opinion  that  the  weight  of 
authority  is  to  the  effect  that  the  reputation  of  the  house, 
as  a  house  of  ill-fame,  might  be  given  in  evidence,  and 
moreover,  might  be  submitted  to  the  jury  as  sufficient  evi- 
dence on  which  to  convict  the  defendant  if  they  chose, 
without  having  particular  facts,  such  as  men  and  women 
meeting  together  for  the  purpose  of  illicit  intercourse. 

It  is  believed  to  be  the  generally-received  doctrine,  that 
the'  characters  of  all  the  women,  and,  indeed,  of  the  men, 
who  dwell  in  or  frequent  the  house,  may  in  these  cases  be 
shown  by  reputation ;  character,  indeed,  is  a  thing  of  repu- 
tation, and  is  not  to  be  shown  by  particular  instances  of  bad 
conduct,  but  by  evidence  of  what  is  generally  said  of  the 
person.  (1  Bish.  Crim.  Pro.,  sees.  89,  90;  1  Greenl.  Ev. 
53.) 

On  the  trial  of  an  indictment  for  keeping  a  house  of  ill- 
fame,  evidence  of  the  general  character  for  chastity  of 
women  frequenting  the  house  is  admissible.  {Common" 
wealth  V.  Gavelet,  1  Allen,  7;  Clementine  v.  States  14  Mo.  112; 
State  V.  McLoiod  Dudley ,  S.  C.  346.) 

The  only  remaining  ground  of  error  for  our  consideration, 
is  the  refusal  of  the  court  to  instruct  the  jury  as  follows: 
"If  the  jury  believe,  from  the  evidence,  that  the  defendant 
is  simply  a  woman  of  loose  morals  herself,  and  lives  alone 
and  admits  one  man  or  many  to  illicit  intercourse  with  her, 
she  does  not  keep  a  bawdy-house;  for  more  women  than 
one  must  live  or  resort  together  to  make  such  a  house,  and 
whatever  be  the  reputation  of  the  house  in  which  she  re- 
sides, if  it  is  a  proven  or  admitted  fact  that  the  defendant 
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lives  alone,  no  other  women  residing  or  living  in  or  resort- 
ing to  the  same  house,  the  jury  will  find  the  defendant  not 
guilty.'' 

The  foregoing  instraction  is  in  part  correct,  and  in  part 
erroneous,  and  the  erroneous  matter  is  so  mixed  with  that 
which  is  law,  that  the  whole,  taken  together,  was  calculated 
to  mislead  the  jury.  Among  other  things  asked  for  in  the 
foregoing  instructions,  defendant  asks  the  court  to  instruct 
that  more  women  than  one  must  live  or  resort  together  to 
make  such  a  house.  This  is  not  the  law,  and  is  calculated 
to  destroy  the  effect  of  all  that  preceded  it.  The  court, 
therefore,  wisely  rejected  the  whole  instruction. 

A  bawdy-house  is  defined  to  be  a  house  of  ill-fame,  kept 
for  the  resort  and  convenience  of  lewd  people  of  both  sexes. 
The  residence  of  an  unchaste  woman,  a  simple  prostitute, 
does  not  become  a  bawdy-house,  because  she  may  habitu- 
ally admit  one  or  many  men  to  an  illicit  cohabitation  with 
her.  The  common  law  did  not  undertake  the  corrections  in 
such  cases,  but  left  the  parties  to  spiritual  supervision 
and  penances.  (State  v.  Eva)i8,  5  Ired.  N.  C.  603.)  But 
although  a  person  be  only  a  lodger  and  have  but  a  single 
room,  yet  if  she  make  use  of  it  to  accommodate  people  in 
the  way  of  a  bawdy-house,  it  will  be  a  keeping  of  a  bawdy- 
house  as  much  as  if  she  had  a  whole  house .  (Rex  v.  Pier- 
son,  2  Lord  Raym;  1191;  1  Salk.  382.) 

The  judgment  made  and  entered  in  this  case  is  faulty  in 
many  particulars.  1.  It  does  not  show  the  par  tic  alar  offense 
of  which  she  was  convicted.  2.  It  does  not  fix  the  extent 
of  punishment.  3.  She  is  committed  until  both  fine  and 
costs  be  paid. 

The  judgment  ought  to  have  been  substantially  in  the 
following  form:  Now,  therefore,  the  defendant  having  been 
convicted  of  a  misdemeanor,  in  keeping  a  bawdy-house,  it 
is  hereby  considered  and  adjudged,  that  the  defendant,. 
Flora  Buchanan,  do  pay  a  fine  of  one  hundred  and  ten  dol- 
lars, or  in  default  of  such  payment,  that  she  be  imprisoned 
in  the  county  jail  of  Ada  county  for  a  period  not  exceeding 
fifty-five  days.   It  is  further  adjudged  that  the  said  defend- 

44 
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ant,  Flora  BachanaD,  pay  the  costs  of  this  prosecution  to 
be  taxed,  and  that  execution  issue  therefor. 

It  is  therefore  ordered  that  this  cause  be  remanded,  and 
that  the  judgment  thereon  be  reformed  in  accordance  with 
this  opinion. 

HoLLiSTEB,  C.  J.  I  concur  in  the  judgment  of  the  court, 
but  in  some  of  the  views  expressed  by  the  majority  as  to 
the  construction  of  the  act  of  the  legislature  passed  January 
12,  1877,  entitled,  ''An  act  relating  to  houses  of  ill-fame 
in  Boise  city,'*  I  find  myself  unable  to  agree  with  the  ma- 
jority. In  my  dissenting  opinion  in  the  case  of  Ah  Ho  y. 
The  People  etc.,  decided  at  the  present  term,  I  have  gone 
pretty  fully  over  the  grounds,  upon  which  I  differ  with  the 
majority  in  this  case,  and  I  do  not  deem  it  necessary  to  re- 
peat what  I  have  already  said. 

It  is  sufficient  for  my  present  purpose  to  say,  that  until 
the  corporation  of  Boise  city  bave  done  some  act  under 
the  power  conferred  by  section  1  of  the  act  referred  to, 
which  is  inconsistent  with  the  common  law,  the  latter  is  not 
repealed.  If  they,  as  is  claimed,  have  passed  an  ordi- 
nance suppressing  bawdy-houses  within  the  city  limits,  and 
prescribed  a  punishment  for  its  violation,  or  should  they 
hereafter  do  so,  still  the  common  law  is  in  force,  and  a  per- 
son may  be  punished  as  at  common  law,  and  also  under  the 
ordinance.  The  act  is  not  limited  in  its  operation  in  any 
portion  of  the  city  until  such  limitation  is  fixed  by  a  by-law 
making  bawdy-houses  lawful  within  the  city,  or  some  por- 
tions thereof.  If  the  corporation  shall  fix  the  location 
where  such  houses  may  be  kept,  in  such  portions,  the  stat- 
ute becomes  inoperative,  but  only  to  that  extent;  but  when 
the  by-law  does  no  more  than  does  the  comon  law  in  rela- 
tion to  the  subject,  it  is  to  be  considered  only  as  an  affirm- 
ance of  the  latter,  and  the  remedy  given  by  the  by-law 
merely  cumulative.  See  authorities  quoted  in  my  dissent- 
ing opinion  referred  to  above. 
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THE   PEOPLE,  Respondents,  v.  AH    HO   (a  Chinese 

Woman),  Appellant. 

Houses  of  Ill-fame — Statute  Relating  to. — The  statute  relating  to 
houses  of  ill-fame  in  Boise  city,  approved  January  12,  1877,  delegates 
power  to  the  common  council  of  Boise  city  to  make  any  ordinance  on 
that  subject;  but  does  not  directly  create  an  offense. 

Bawdt-house— Residtmo  in. — The  residing  in  a  bawdy-house  is  not  an  of- 
fense against  any  statute  of  the  territory,  nor  is  it  an  offense  at  common 
law. 

Appeal  from  the  second  judicial  district,  Ada  county. 

Albeit  Heed,  for  the  appellant. 

F.  E.  Ensign,  district  attorney,  for  the  respondents. 

Peiokett,  J.,  delivered  the  opinion,  Clare,  J.,  concur- 
ring, HoLLiSTEB,  G.  J.,  dissenting. 

The  defendant  was  indicted  at  the  March  term  of  said 
court,  1877,  for  having,  "on  the  thirteenth  day  of  Jan- 
uary, 1877,  and  at  divers  other  days  and  times  between  that 
day  and  the  finding  of  the  indictment,  in  the  county  of  Ada 
and  territory  of  Idaho,  and  within  the  corporate  limits  of 
Boise  city,  to  wit:  on  Idaho  street  in  said  city,  willfully 
and  unlawfully"  resided  in  a  bawdy-house  then  and  there 
resorted  to  for  purposes  of  prostitution,  etc. 

The  defendant  demurred  to  tiie  indictment  on  the  grounds : 

1.  That  it  does  not  substantially  conform  to  the  require- 
ments of  sections  233  and  231  of  the  criminal  practice  act;  and 

2.  That  the  facts  stated  do  not  constitute  a  public  offense. 
The  demurrer  being  overruled,  the  defendant  pleaded  "not 
guilty,"  and  was  tried  at  that  term  of  the  district  court; 
which  trial  resulted  in  a  verdict  of  "guilty,"  after  which 
the  defendant  moved  in  arrest  of  judgment;  the  motion 
was  overruled  and  a  judgment  rendered  upon  the  verdict, 
from  which  judgment  the  defendant  appeals  to  this  court. 

The  defendant  assigns  several  errors,  but  we  have  only 
found  it  necessary  to  consider  the  objection  to  the  iudict- 
ment  raised  by  the  demun*er,  viz.:  "That  the  facts  stated 
do  not  constitute  a  public  offense." 

To  support  this  indictment  we  are  referred  to  an  act  of 
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the  ninth  section  of  the  legislature,  approved  January  12, 
1877,  entitled,  ''an  act  relating  to  houses  of  ill-fame  in 
Boise  city,"  the  first  section  of  which  provides:  "That  the 
mayor  and  common  council  of  Boise  city,  Ada  county, 
Idaho  territory,  are  hereby  authorized  and  empowered  to 
regulate,  fix  the  location  of,  or  abolish,  all  bawdy-houses, 
houses  of  ill-fame,  or  houses  kept  for  purposes  of  prostitu- 
tion situated  or  kept  within  the  corporate  limits  of  said 
Boise  city." 

Section  2  of  the  act  is  as  follows:  ''  That  any  person  oc- 
cupying, residing  in,  or  keeping  a  bawdy-house,  house  of 
ill-fame,  a  house  kept  for  the  purposes  of  prostitution,  with- 
in any  part  of  the  corporate  limits  of  said  Boise  city,  other 
than  that  prescribed  by  ordinance  of  the  mayor  and  common 
council  of  said  city,  shall  be  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  shall  be  fined  in  any  sum  not  less  than 
one  hjindred  dollars,  or  imprisoned  in  the  county  jail  not 
less  than  six  months,  or  by  both  such  fine  and  imprison- 
ment, together  with  costs  of  suit."  Section  3  prescribes  a 
rule  of  evidence  in  cases  prosecuted  under  the  act. 

In  the  case  of  The  People  v.  Flora  Buchanan^  heard  and 
decided  at  this  term,  we  have  had  occasion  to  construe  this 
statute,  the  defendant  in  that  case  having  been  indicted 
under  the  same  act  for  keeping  a  bawdy-house  in  Boise  city. 
In  that  case  it  is  decided,  in  effect,  that  the  act  of  the 
legislature  does  not,  itself,  create  any  offense,  but  that  it 
delegates  the  authority  to  the  mayor  and  common  council 
to  create  the  offense  therein  named  by  ordinance. 

It  may  be  admitted  that  if  section  2  of  the  act  stood  by 
itself,  the  views  of  the  prosecution,  that  the  statute  created 
the  offense,  independent  of  any  action  of  the  corporate 
authorities  of  Boise  city,  would  be  reasonable;  but  in  con- 
struing a  statute  or  any  section  or  portion  of  it,  the  whole 
must  be  considered;  the  different  parts  reflect  light  on  each 
other;  and,  if  possible,  such  a  construction  is  to  be  made  as 
will  avoid  any  contradiction  or  inconsistency.  So  in 
Massachusetts  it  has  been  decided  that  in  putting  a  con- 
struction upon  any  statute  every  part  shall  be  regarded; 
and  it  shall  be  so  expounded,  if  practicable,  as  to  give  some 
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effect  to  every  part  of  it.  (Commonwealth  v.  Alger,  7  Cash. 
53.)  So  again,  in  Michigan  it  has  been  held  a  cardinal  rale 
that  in  the  construction  of  a  statute,  effect  is  to  be  given,  if 
possible  to  every  clause  and  section  of  it;  and  it  is  the  duty 
of  courts,  as  far  as  practicable,  so  to  reconcile  the  different 
provisions  as  to  make  the  whole  act  consistent  and  har- 
monious.    (2  Mich.  138.) 

If  we  give  the  construction  contended  for  to  section  2  of 
the  act,  then  there  is  none  to  be  given  to  that  part  of  sec- 
tion 1,  wjiich  authorizes  the  mayor  and  common  council  to 
abolish  all  bawdy-houses,  etc.,  situated  or  kept  within  the 
limits  of  Boise  city.  It  is  hardly  reasonable  to  infer  that 
the  legislature  intended  first  to  confer  the  authority  upon 
the  common  council  in  section  1,  and  then  to  exercise  the 
identical  power  thus  delegated,  by  abolishing  the  nuisances 
themselves  in  section  2  of  the  same  act.  We  think  that  a 
more  sensible  construction  of  these  two  sections  will  be  to 
hold  that  section  1  is,  in  effect,  an  amendment  of  the  city 
charter  of  Boise  city,  authorizing  the  mayor  and  common 
council  to  do  the  acts  therein  named,  and  that  section  2  merely 
provides  for  the  punishment  of  violations  of  such  ordinances 
when  the  same  shall  have  been  passed.  But  it  is  claimed 
that  the  amount  of  fine  which  may  be  imposed  under  sec- 
tion 2  of  the  act  is  in  excess  of  the  jurisdiction  of  a  justice 
of  the  peace  acting  as  a  city  magistrate,  and,  therefore,  that 
the  jurisdiction  must  be  in  the  district  court  to  indict,  and 
punish  for  violations  of  the  law.  Having  decided  that  the 
offense  is  not  created  by  the  statute,  it  is  sufficient  to  say 
that  the  district  court  has  no  original  jurisdiction  to  indict 
for  offenses  against  ordinances  or  by-laws  of  cities,  but  only 
for  public  offenses,  which  are  those  committed  against  pub- 
lic laws.  The  municipal  court  has  exclusive  original  juris- 
diction to  try  offenses  against  the  city  ordinances,  and  as 
the  law  under  consideration  provides  that  the  fine  shall  not 
be  less  than  one  hundred  dollars,  and  the  jurisdiction  of 
that  court  does  not  exceed  that  sum,  the  legislature  has,  in 
effect,  imposed  a  fine  of  one  hundred  dollars  for  violations 
of  the  ordinance,  when  passed. 

We  are,  furthermore,  constrained  to  the  foregoing  con- 
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struction  of  the  statute  in  qaestion  from  the  object  eTi- 
dentlj  intended  to  be  attained  by  the  legislature.  To  rem- 
edy the  evils  of  the  common  law  by  permitting  the  mayor 
and  common  council  to  create  a  new  offense,  that  of  living 
or  residing  in  a  bawdy-house,  which  is  not  recognized  as 
an  offense  at  common  law;  to  advance  the  remedy  by  plac- 
ing jurisdiction  in  the  hands  of  a  court  always  open,  as 
well  as  to  impose  the  burden  of  local  government  upon  the 
municipality  of  Boise  city,  if  it  should  see  fit  to  accept  and 
act  under  the  delegated  authority,  were,  no  doubt,  the  mo- 
tives which  prompted  the  legislature  in  passing  the  statute. 

The  allegation  made  against  the  defendant  in  the  indict- 
ment in  this  case,  that  of  living  in  a  bawdy-house,  not  con- 
stituting an  offense  at  common  law,  and  there  being  no 
public  statute  of  this  territory  prohibiting  it,  the  indict- 
ment does  not  contain  facts  sufficient  to  constitute  a  public 
offetise,  nor  to  support  a  judgment. 

The  judgment  of  the  district  court  is,  therefore,  reversed. 


J.  B.  EMERY  ET  AL.,  Appellants,  v.  M.  T.  LANGLET, 

Respondent. 


TfiNDER — Waiveb  of. — ^A  tender  of  cattle  opoa  a  contract,  within  the  time 
specified,  ia  waived  by  a  subsequent  acceptance  of  them  upon  the  con- 
tract. 

Instruction — Exceptions — ^Record. — ^An  inatmction,  not  excepted  to,  in  a 
civil  case,  is  not  properly  a  part  oi  the  record,  and  can  not  be  reviewed 
upon  an  appeal. 

Orders  after  Judgment — Appeal — Practice. — An  order  refusing  to  retax 
costs,  if  made  after  the  rendition  and  entry  of  final  judgment^  can  only 
be  reyiewed  upon  an  appeal  from  the  order. 

Judgment  for  €rOLD  Coin. — ^A  gold-coin  judgment  is  not  Wroneoas  when 
the  question  is  in  issue  whether  an  oral  contract  required  payment  in  gold 
coin  or  currency. 

Appeal  from  the  second  judicial  district,  Ada  county. 
Huston  d  Orayy  for  the  appellants. 
Brumhack  &  Cahalan^  for  the  respondent. 
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Prickett,  J.,  delivered  the  opiDion.  Hollister,  0.  J., 
and  Clark,  J.,  concurred. 

This  action  was  brought  to  recover  a  balance  of  one  hun- 
dred and  seventy  dollars  and  ninety-one  cents  in  gold  coin, 
on  a  sale  bj  plaintiffs  to  defendant  of  a  span  of  horses,  a 
wagon,  and  set  of  harness.  Also,  eight  dollars  and  fifty 
cents  on  account  for  goods  sold. 

The  defendant  admits  the  purchase  of  the  horses,  wagon, 
and  harness,  but  denies  that  the  agreement  was  to  pay  in 
gold  coin  therefor,  or  that  he  agreed  to  pay  the  full  sum 
charged  therefor  by  the  plaintiffs.  He  alleges  that  at  the 
time  of  the  contract  it  was  agreed  that  he  should  pay  for 
the  property  purchased,  in  cattle,  at  the  price  of  beef  cattle 
in  Placerville  and  Idaho  city,  in  March,  1875,  which  he  al- 
leges to  have  been  eight  cents  per  pound.  That  in  March, 
1875,  he  offered  to  deliver  the  cattle  to  plaintiffs,  who  then 
refused  to  receive  them,  but  afterwards,  about  August  1, 
1875,  did  receive  nine  head  of  cattle  on  said  contract. 
Other  matters  of  set-off,  overbalancing  plaintiffs'  claim,  are 
alleged  in  the  answer,  and  the  defendant  prays  a  currency 
judgment  in  his  favor  for  one  hundred  and  four  dollars  and 
twenty-three  cents.  The  cause  was  tried  by  a  jury,  and  a 
verdict  and  judgment  of  twenty-seven  dollars  and  twenty- 
nine  cents  in  coin,  with  costs,  was  rendered  for  defendant. 
A  motion  for  a  new  trial  was  made  and  overruled,  and 
plaintiffs  appealed  from  the  order  and  from  the  judgment. 

The  appellants  claim  that  the  evidence  will  not  support 
the  verdict  in  favor  of  the  defendant  upon  his  own  state- 
ment of  the  facts,  because  it  does  not  show  a  tender  of  the 
cattle  at  the  time  and  place  that  he  alleges  in  his  answer 
they  were  to  be  delivered,  or  at  all.  It  is  quite  immaterial 
whether  there  was  any  legal  tender  of  the  cattle  or  not,  if, 
as  is  alleged  in  the  answer,  the  plaintiffs  afterwards  accepted 
and  received  them  on  the  contract.  The  plaintiffs,  by  such 
acceptance,  entirely  waived  the  failure  by  defendant  to  per- 
form that  condition  of  the  contract.  There  is  sufficient 
evidence  to  support  the  verdict  on  the  ground  of  a  subse- 
quent receiving  of  the  cattle  by  the  plaintiffs,  and  it  was  for 
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the  jury  to  determine  from  the  evidence,  whether  they  were 
so  received  at  the  contract  price  alleged,  or  at  the  market 
value. 

The  appellants  allege  error  in  one  of  the  instructions 
given  by  the  court,  on  behalf  of  the  defendant,  to  the  jury, 
but  as  no  exception  was  taken  to  the  instruction  in  the 
district  court,  it  is  not  the  subject  of  review  in  this  court. 

The  judgment  is  alleged  to  be  erroneous,  because  it  is  for 
gold  coin;  whereas  the  defendant,  in  his  answer,  claims  a 
currency  judgment.  The  question,  however,  as  to  whether 
the  balance,  which  might  be  found  due  to  either  of  the 
parties,  was  so  due  in  gold  coin  or  currency,  was  fairly  put 
in  issue  by  the  pleadings,  and  it  was  proper  for  the  jury  to 
determine  in  what  kind  of  money  the  contract  required  such 
balance  to  be  paid.  The  appellants  further  assign  as  error 
the  refusal  of  the  judge  of  the  court  below  to  entertain  a 
motion  for  the  retaxation  of  costs.  The  order  sustaining 
an  objection  to  such  taxation  was  made  more  than  two 
months  subsequent  to  the  rendition  of  the  judgment,  and 
can  not  be  reviewed  upon  an  appeal  from  the  judgment. 
Only  '*  intermediate"  orders  can  be  thus  reviewed. 

The  order  complained  of  is  ''a  special  order  made  after 
final  judgment,*'  and  such  orders  can  only  be  reviewed  here 
upon  an  appeal  from  the  order  itself. 

The  judgment  and  order  refusing  a  new  trial  are  each 
affirmed. 


J.  Q.  SHIRLEY,  Respondent,  v.  F.  NODINE  ET  AL., 

Appellants. 

Place  of  Trial — VENtrE. — ^The  convenience  of  witnesses  residing  in  a  neigh- 
boring state  will  not  entitle  a  party  to  a  change  of  the  place  of  trial. 

Idem — PBAcncE. — ^An  affidavit  stating  that  a  party  believes  the  convenience 
of  witnesses  will  be  promoted  by  a  change  of  the  place  of  trial,  is  not 
sufficient  without  showing  upon  what  grounds  such  belief  is  founded. 

Idem. — The  mere  statement,  in  an  affidavit,  of  a  belief  that  the  witness  resid- 
ing in  an  adjoining  state  will  voluntarily  attend,  is  not  sufficient  to  en- 
title a  party  to  a  change  of  the  place  of  trial. 

Appeal  from  the  third  judicial  district,  Oneida  coantj. 


Jan.  1878.]  Shirley  v.  Nodine.  697 

Opinion  of  the  Court — HoUister,  C.  J. 

J^.  E.  Ensign^  for  the  appellants. 
Huston  (t  Gray^  for  tbe  respondent. 

HoLLiSTER,  C.  J.,  delivered  the  opinion;  Clabe,  J.,  and 
Prickett,  J.,  concurring. 

This  is  an  action  commenced  bj  the  respondents  against 
the  appellants  in  the  district  court  of  Oneida  county;  and 
at  the  June  term,  1877,  thereof,  the  appellants  filed  their 
motion  for  a  change  of  venue  to  the  county  of  Ada,  on  the 
ground  that  the  convenience  of  witnesses  and  the  ends  of 
justice  would  thereby  be  promoted.  The  affidavit  of  Mr. 
Nodine,  which  was  filed  in  support  of  the  motion,  after  stat- 
ing the  facts  which  are  expected  to  be  proved  and  the  names 
of  witnesses,  shows  that  all  the  witnesses  reside  in  the  state 
of  Oregon,  and  also  if  the  trial  of  the  action  can  be  changed 
to  Ada  county,  the  affiant  believes  the  attendance  of  the  wit- 
nesses can  be  procurred  at  the  trial.  The  court  overruled 
the  motion  for  a  change  of  venue,  and  it  is  from  this  order 
that  the  appeal  is  taken. 

A  motion  of  this  character  is  always  addressed  to  the 
sound  discretion  of  the  court,  and  it  is  only  in  cases  which 
clearly  show  that  this  discretion  has  been  abused  that  the 
decision  of  the  court  will  be  interfered  with.  It  is  evident 
from  the  showing  made  to  the  district  court  that  all  the  wit- 
nesses, whose  convenience,  it  is  alleged,  the  change  of  the 
place  of  trial  will  promote,  reside  beyond  the  jurisdiction 
of  the  court,  in  an  adjoining  state,  and  that  their  attendance 
can  not  be  compelled  by  its  process.  The  mere  fact  that 
the  party  moving  for  the  change  believes  that  the  witnesses 
will  voluntarily  attend,  is  not  sufficient,  without  stating  on 
what  grounds  the  belief  is  founded.  This  court  can  not  act 
upon  the  mere  belief  or  opinion  of  a  party,  but  it  must  be 
put  in  possession  of  facts  by  which  it  can  determine  that 
such  belief  or  opinion  is  supported  by  them.  Had  the  affi- 
davit stated  that  the  witnesses  had  promised  to  attend  the 
trial,  if  a  change  had  been  ordered  to  Ada  county,  it  would 
have  presented  a  case  which  might  have  entitled  the  party 
to  the  order.  Though  in  such  a  case  the  supreme  court  of 
the  state  of  New  York  (6  Wend.  541)  has  decided  otherwise, 
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the  same  court,  in  4  Cow.  532,  say:  "  We  do  not  remember 
its  ever  having  been  held,  that  the  fact  of  witnesses  residing 
in  a  neighboring  state  is  to  weigh  with  us  in  fixing  the 
venue." 

The  appellants  can  have  their  commission  to  examine  all 
their  witnesses,  and  the  retention  of  the  venue  can  in  no 
wise  work  to  their  injury. 

The  order  of  the  district  court  is  affirmed. 


THE    PEOPLE,  Eespondents,    v.  AH   HOP    ET   AL., 

Appellants. 

Criminal  Law — Arraionmknt — Record. — It  ia  not  neoeaaary  for  the  rec- 
ord on  appeal  to  ahow  an  arraignment.  The  fact  of  an  arraignment  iM 
not  neceasarily  a  part  of  the  record. 

Idem — Indictment — ^Accessaries. — An  indictment  charging  five  persona  with 
murder  in  one  count,  and  four  of  the  aame  persona  with  being  acoeaaariea 
before  the  fact  in  another  count,  doea  not  charge  two  offenaea. 

Idem — Indictment — Principals — Accessaries — Sctrplusaoe. — The  atatate 
requirea  all  peraona  concerned  in  the  commiaaion  of  an  offense,  whether 
aa  priucipala  or  acceaaariea  before  the  fact,  to  be  indicted  aa  principals, 
and  a  second  count  in  auch  indictment  charging  a  portion  of  the  aame 
peraons  with  being  acceaaariea  before  the  fact,  ia  aurpluaage,  which  does 
not  vitiate  the  indictment. 

Jdrt — Irregularity. — No  irregularity  in  drawing,  summoning,  returning, 
or  impaneling  trial  jurora  ia  aufficient  to  aet  aaide  a  verdict,  unleaa  in- 
jury reaulta,  nor  unleaa  the  objection  ia  made  before  verdict. 

Criminal  Cases — Presumptions. — The  preaumptions  are  in  favor  of  the 
regularity  of  the  proceedings  in  the  district  court,  in  criminal  as  well  as 
in  civil  caaea. 

Technical  Defects. — Thia  court  will  give  judgment  without  regard  to  tech- 
nical defecta,  which  do  not  affect  aubetantial  righta. 

Waiver. — If  a  defendant  doea  not  inaist  upon  the  mere  formalities  of  the 
law  in  the  court  below,  he  will  be  deemed  to  have  waived  them.  It  ia 
too  late  to  take  advantage  of  them  for  the  firdt  time  in  thia  court,  on 
appeal. 

Appeal— Review — Questions  of  Law. — Upon  appeal  in  criminal  cases,  the 
review  in  this  court  is  confined  to  questions  of  law  arising  upon  excep- 
tions taken  on  the  trial  and  errors  appearing  in  the  record.  The  evi- 
dence constitutes  no  part  of  the  record,  and  it  must  be  disregarded,  ex- 
cept for  the  purpose  of  determining  the  materiality  of  the  exceptions. 

Appeal  from  the  second  judicial  district,  Boise  coauiy. 
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Jonas  W.  Brown  and  E.  J.  Curtis^  for  the  appellants. 
,  Oeorge  Ainslie,  district  attorney^  for  the  respondents. 

Pbickett,  J.,  delivered  the  opinion.  Holusteb,  C.  J., 
and  Clabk,  J.,  concurred. 

The  defendants  were  jointly  indicted  for  the  crime  of 
murder,  alleged  to  have  been  committed  on  the  tenth  day 
of  June,  1877,  by  feloniously,  willfully,  deliberately,  and 
with  premeditation  killing  one  John  McGuinness.  The 
indictment  contains  two  counts;  the  first  charging  all  of  the 
defendants  as  principals;  and  the  second  charging  the  de- 
fendants Yung  Sing,  Ah  Pong,  Hong  Chu,  and  Ah  Doe, 
with  being  accessaries  before  the  fact,  in  standing  by  and 
aiding,  abetting,  and  assisting  the  defendant,  Ah  Hop,  to 
commit  the  murder.  The  defendants  Yung  Sing,  Ah  Pong, 
and  Hung  Chu  demurred  to  the  indictment,  on  the  ground 
that  more  than  one  offense  is  charged  against  them  in  the 
indictment.  The  demurrer  being  overruled,  all  of  the  de- 
fendants, except  Ah  Doe,  who  had  not  been  arrested  or 
found,  entered  the  plea  of  not  guilty,  upon  which  they  were 
jointly  tried  and  convicted  of  murder  in  the  second  degree. 
Before  judgment,  a  motion  for  a  new  trial  was  made  upon 
the  minutes  of  the  court,  on  the  grounds:  1.  That  the  ver- 
dict is  contrary  to  the  law  and  the  evidence;  2.  Error  in  \ 
law  occurring  at  the  trial  of  the  cause,  in  this:  that  the 
people  opened  and  closed  the  argument  of  the  cause  to  the 
jury.  The  motion  was  overruled,  and  the  defendants  sen- 
tenced. 

The  appeals  are  from  the  judgment  and  from  the  order 
denying  a  new  trial,  and  the  record  consists  of  the  judg- 
ment roll  and  a  bill  of  exceptions.  No  exceptions  appear 
to  have  been  taken  to  any  order,  ruling,  or  proceeding  in 
the  court  below,  except  the  order  denying  a  new  trial. 

The  defendants  assign  as  error:  1.  That  the  record  fails 
to  show  any  arraignment  of  the  defendants,  or  either  of 
them.  2.  That  the  demurrer  should  have  been  sustained, 
and  the  overruling  of  it  was  error.  3.  That  it  does  not  ap- 
pear that  the  names  of  eight  additional  trial  jurors  sum- 


700  People  v.  Ah  Hop.  [Sap.  Ct. 


Opinion  of  the  Court — Prickett,  J. 


XDoned,  were  selected  in  the  manner  required  by  law.  4. 
That  it  nowhere  appears  in  the  record  that  the  indictment 
was  read  and  the  plea  stated  by  the  clerk  to  the  jury  after 
the  jury  were  sworn  to  try  the  cause.  5.  That  the  court 
erred  in  refusing  to  allow  the  counsel  for  the  defense  to 
close  the  argument  to  the  jury,  and  in  not  permitting  coun- 
sel to  argue  the  cause  to  the  jury  alternately.  6.  Error  in 
refusing  the  defendant's  motion  for  a  new  trial. 

Section  445  of  the  criminal  practice  act  prescribes  what 
papers  and  matters  shall  constitute  the  record  in  criminal 
actions,  and  the  arraignment  or  a  copy  of  the  minutes 
thereof  is  not  included. 

Section  475  provides  what  shall  be  transmitted  to  this 
court  for  review  upon  an  appeal,  viz.:  *'A  copy  of  the  no- 
tice of  appeal  and  of  the  record."  Any  matters  not  other- 
wise made  by  statute  a  part  of  the  record,  must  be  made  so 
by  bill  of  exceptions,  and  there  is  nothing  in  the  bill  of 
exceptions  in  this  case  which  shows  that  the  court  failed  to 
arraign  the  defendants,  and  such  failure  is  not  to  be  pre- 
sumed. Error  will  not  be  presiimed  in  a  criminal,  any 
more  than  in  a  civil  action.  It  must  be  shown  by  the  rec- 
ord.    (People  v.  Waters f  ante,  560.) 

The  demurrer  to  the  indictment  was  properly  overruled; 
the  point  urged  here  is  that  the  indictment  does  not  con- 
form to  section  237  of  the  criminal  practice  act,  because  it 
charges  all  of  the  defendants,  except  Ah  Hop,  with  two 
o£fenses.  It  clearly  appears  on  the  face  of  the  indictment 
that  the  matters  set  forth  in  the  different  counts  were  in- 
tended to  describe  one  and  the  same  transaction  and  charge 
but  one  offense,  which  is  the  murder  of  McGuinness.  Sec- 
tion 251  of  our  criminal  practice  act  provides  that  **  no 
distinction  shall  exist  between  an  accessary  before  the  fact 
and  a  principal,  or  between  principals  in  the  first  and  second 
degrees  in  cases  of  felony;  and  all  persons  concerned  in  the 
commission  of  a  felony,  whether  they  directly  commit 
the  act  constituting  the  offense,  or  aid  or  abet  in  its  com- 
mission, though  not  present,  shall  hereafter  be  indicted, 
tried,  and  punished  as  principals."  This  statute  has 
changed  the  rules  of  pleading  so  that  it  is  no  longer  neces- 
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sary  to  charge  an  accessary  before  the  fact,  as  such.  The 
second  count  in  the  indictment  was  therefore  unnecessary 
and  may  be  treated  as  surplusage,  and  it  does  not  vitiate 
the  indictment,  which  is  complete  without  it. 

The  record  discloses  the  fact  that  in  procuring  a  jury  to 
try  the  cause,  the  regular  panel  was  exhausted,  and  the 
court  ordered  "that  an  additional  remVe  f or  the  following 
eight  persons  (naming  them)  be  issued,  returnable  to- 
morrow at  ten  o'clock  A.  M."  It  does  not  show  how  the 
names  of  these  persons  were  obtained;  whether  from  the 
latest  poll-lists  or  otherwise.  This  is  assigned  as  error.  Sec- 
tion 28  of  the  act  concerning  grand  and  petit  jurors  provides 
tliat  "no  irregularity  in  any  writ  of  veiiire  facias,  or  in  the 
drawing,  summoning,  returning,  or  impaneling  of  grand  or 
petit  jurors,  shall  be  sufficient  to  set  aside  a  verdict,  unless 
the  party  making  the  objction  be  injured  by  the  irregular- 
ity, or  unless  the  objection  was  made  before  returning  the 
verdict."  It  is  too  late,  even  if  there  was  irregularity  in 
procuring  the  jurors,  to  raise  this  objection  on  appeal  in 
this  court  for  the  first  time;  furthermore,  the  presumption 
is  in  favor  of  the  regularity  of  the  drawing,  and  nothing  is 
shown  to  overcome  that  presumption. 

It  is  further  alleged  as  error  'Uhat  it  nowhere  appears 
that  the  clerk  or  other  person  read  the  indictment  and  stated 
the  defendant's  plea  to  the  jury,  after  the  panel  was  com- 
pleted and  the  jury  sworn  to  try  the  cause."  Section  354 
of  the  criminal  practice  act  requires  this  to  be  done  in 
cases  of  felony,  and  provides  that  "  in  all  other  cases  this 
formality  may  be  dispensed  with."  It  is  here  designated  as 
a  matter  of  form  merely.  Section  482  of  the  same  act, 
regulating  proceedings  in  this  court  on  appeals,  provides 
that  "after  hearing  the  appeal,  the  court  shall  give  judg- 
ment without  regard  to  technical  errors  or  defects  which  do 
not  affect  the  substantial  rights  of  the  parties."  The  ob- 
ject of  reading  the  indictment  and  stating  the  plea  to  the 
jury  is  to  inform  them  what  the  issues  are  which  they  are 
to  try.  It  appears  from  the  verdict  rendered,  specifying 
the  character  and  degree  of  the  offense  of  which  the  de- 
fendants were  convicted,  that  the  jury  fully  understood  the 
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issaes  in  this  case.  We  are  at  a  loss  to  see  in  what  manner 
the  "  substantial  rights"  of  the  defendants  conld  have  been 
prejudiced  by  this  mere  technical  defect,  even  if  it  existed. 

The  record  shows  that  the  district  attorney  opened  the 
argument  of  the  case  to  the  jnry;  that  the  two  counsel  for 
the  defendants  followed,  and  the  district  attorney  closed 
the  argument. 

Section  356  of  the  criminal  practice  act  provides  that 
'*  if  the  indictment  be  for  an  offense  punishable  with  death, 
the  counsel  on  each  side  may  argue  the  cause  to  the  jury, 
in  which  case  they  must  do  so  alternately."  The  counsel 
for  the  defendants  claim  that  the  judgment  of  the  district 
court  should  be  reversed  because  the  order  of  beginning 
and  closing  the  argument  prescribed  by  this  statute  was  not 
pursued,  and  we  are  referred  to  the  case  of  the  People  v.  Fair, 
43  Cal.  137,  to  support  this  position. 

In  that  case,  however,  the  defendant,  through  her  coun- 
sel, claimed  and  insisted  upon  this  statutory  right  of  alter- 
nating and  consequently  closing  the  argument  to  the  jury, 
in  the  district  conrt,  which  refused  to  allow  the  argument 
to  proceed  in  that  manner,  and  which  refusal  the  supreme 
court  of  California  say  was  error.  In  this  case,  no  such 
claim  was  made  in  the  district  conrt,  and  the  question  was 
raised  for  the  first  time  on  the  motion  for  a  new  trial.  The 
objection  was  made  too  late,  and  the  defandants  must  be  con- 
sidered as  having  waived  this  statutory  right  by  not  claim- 
ing it  upon  the  argument.  A  defendant  in  a  criminal  case 
is  entitled  to  have  all  the  formalities  of  the  law  complied 
with,  and  if  anything  is  omitted,  he  is  entitled  to  have  it 
corrected;  but  if  he  does  not  insist  upon  any  of  those  mat- 
ters which  are  merely  formal  and  do  not  affect  his  substan- 
tial rights  at  the  proper  time,  he  will  be  deemed  to  have 
waived  them — he  can  not  be  permitted  to  take  the  chances 
of  a  verdict  in  his  favor,  and  then  failing  in  this,  be  given 
another  trial,  because  of  an  informality  which  might  have 
been  avoided  if  it  had  not  been  passed  in  silence  at  the 
first  trial. 

Lastly,  it  is  alleged  that  the  district  court  erred  in  re- 
fusing a  new  trial,  on  the  ground  that  the  verdict  is  con- 
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trarj  to  the  eyidence.  This  presents  the  question  whether 
this  court,  upon  appeal,  can  review  the  conviction  upon  the 
merits,  or  whether  such,  review  is  confined  to  questions  of 
law  alone  arising  upon  exceptions  taken  at  the  trial  or  er- 
rors appearing  upon  the  face  of  the  record.  This  must  de- 
pend entirely  upon  the  statute,  as  the  right  of  review  is  not 
given  by  the  common  law.  The  second  subdivision  of  sec- 
tion 465  of  the  criminal  practice  act  provides  that  in  crim- 
inal cases  the  appeal  to  the  supreme  court  from  the  district 
court  shall  be  on  questions  of  law  alone.  Section  418  of 
the  act  prescribes  what  matters  may  be  excepted  to  on  the 
trial  of  an  indictment,  and  the  three  following  sections  pro- 
vide what  the  bill  of  exceptions  shall  contain  and  the  man- 
ner of  its  settlement.  In  section  420,  the  legislature  has 
said  that  "the  bill  of  exceptions  shall  contain  only  so 
much  of  the  evidence  as  is  necessary  to  present  the  ques- 
tion of  law  upon  which  the  exceptions  were  taken."  There 
is  no  statute  authorizing  or  prescribing  the  mode  of  bring- 
ing up  the  whole  of  the  evidence,  nor  any  authorizing  this 
court  to  review  a  case  on  appeal  upon  questions  of  fact. 
The  statute  clearly  shows  that  the  right  of  review  embraces 
only  such  decisions  of  the  court  as  were  excepted  to,  and 
errors  that  appear  in  the  record.  Unless*  exceptions  are 
taken  on  the  trial  of  a  cause,  the  testimony  constitutes  no 
part  of  the  record,  and  if  included  in  the  transcript  must 
be  disregarded.  If  exceptions  are  taken,  the  testimony 
may  be  considered  only  for  the  purpose  of  determining  the 
materiality  of  exceptions  taken  to  some  decision  of  the 
court.  In  respect  to  the  question  whether  the  evidence 
supports  the  verdict,  the  testimony  might  as  well  have  been 
omitted,  for  with  that  this  court  has  nothing  to  do.  It  is 
for  the  district  court,  in  the  exercise  of  its  sound  discretion, 
to  award  or  refuse  a  new  trial,  on  this  ground,  and  its  de- 
cision is  final. 

Having  examined  all  the  questions  presented  in  the  case, 
we  have  arrived  at  the  conclusion  that  none  of  the  assign- 
ments of  error  are  well  taken,  and  that  the  judgment  of  the 
district  court  must  be  affirmed. 

Judgment  affirmed. 
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WILLIAM  HARDIMAN,  Respondent,  v.  THE  SOUTH 
CHARIOT  MINING  CO.,  Appellant. 

Final  Judgment — Appeal.— A  judgment  entered  by  the  clerk  of  the  dis- 
trict court  in  vacation  is  a  final  judgment. 

Appeal — Judomeht  by  Default. — No  distinction  exists,  as  to  the  right  of 
appeal,  between  judgments  entered  by  default  by  the  clerk,  and  those 
rendered  after  trial  upon  issues  joined.  An  appeal  lies  from  a  judgment 
in  either  case  within  one  year  after  its  rendition  or  entry. 

Appeal  from  the  second  judicial  district,  Owyhee  county. 

Brnrnbach  &  Cahalan^  for  the  appellant. 
Respondent  made  no  appearance. 

Prickett,  J.,  delivered  the  opinion.  Hollister,  C.  J., 
and  Clark,  J.,  concurred. 

This  is  an  appeal  from  a  judgment  entered  by  the  clerk  of 
the  district  court  of  the  second  judicial  district,  in  Owyhee 
county,  in  vacation,  purporting  to  be  on  the  default  of  the 
defendant  for  not  answeidng  the  complaint,  or  in  any  man- 
ner appearing  within  the  time  prescribed  by  statute  after 
service  of  summons.     The  case  comes  to  this  court  to  be 

• 

reviewed  upon  the  judgment  roll,  and  the  alleged  error  is 
that  the  district  court  had  not,  at  the  time  of  the  entry  of 
judgment,  acquired  jurisdiction  of  the  defendant. 

The  complaint  discloses  that  the  defendaut  is  a  foreign 
corporation,  doing  business  in  Owyhee  county,  Idaho  ter- 
ritory, and  that  the  action  is  for  the  recovery  of  money  for 
goods,  wares,  and  merchandise  alleged  to  have  been  sold 
and  delivered  by  plaintiff  to  defendant. 

It  was  held  by  this  court,  in  the  case  of  Bobbins  v.  Da 
Bell  cfe  Co,,  at  the  May  term,  1866  (not  reported),  that  an 
appeal  would  not  lie  to  this  court  from  the  ministerial  act 
of  a  clerk  of  the  district  court  in  entering  a  judgment  by 
default;  that  such  judgment  was  not  final  in  the  sense  of  the 
statute  which  allows  an  appeal  to  this  court  from  the  final 
judgments  of  the  district  courts;  and  we  have  considered 
,  that  question  for  the  purpose  of  determining  whether  we 
have  jurisdiction  of  this  appeal;  and  although  there  are 
some  cases  which  support  that  theory,  we  can  not  discover 
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any  force  in  the  reasoning  upon  which  if;  is  based.  Judg- 
ments entered  by  a  clerk  upon  default,  and  those  rendered 
by  a  court  after  a  trial  upon  issues,  are  equally  final  judg- 
ments within  the  meaning  of  the  statute  concerning  appeals. 
In  the  one  case  the  clerk,  acting  ministerially,  enters  a 
judgment  under  the  directions  of  the  statute;  in  the  other 
the  court  judicially  renders  such  judgment  as  is  warranted 
by  the  law;  they  are  equally  the  final  judgments  of  the  law 
and  of  the  court  in  which  they  are  rendered.  There  is  no 
distinction  made  by  the  statute  in  this  respect,  and  it  is  not 
the  proyince  of  the  courts  to  make  any.  We  therefore  over- 
rule that  case. 

Upon  examination  of  the  judgment  roll  for  evidence  of 
service  of  the  summons  upon  the  defendant,  we  find  that 
there  is  nothing  to  show  that  such  service  was  had  or  that 
the  district  court  had  in  any  manner  acquired  jurisdiction 
of  the  defendant;  on  the  contrary,  the  certificate  of  the 
sheriff  upon  the  summons  shows,  that  after  diligent  search 
and  inquiry  he  was  unable  to  find  any  agent,  cashier,  or 
secretary  of  the  defendant  within  his  county,  thus  negativ- 
ing the  fact  of  jurisdiction. 

That  a  judgment  rendered  without  having  first  acquired 
jurisdiction  over  the  person  of  the  judgment  debtor,  is  an 
absolute  nullity,  is  too  plain  a  proposition  to  admit  of  any 
controversy  or  require  any  argument. 

The  judgment  of  the  district  court  is  reversed  with  costs. 


HENEY    T.  RAT   akd    FERDINAND   DANGEL,  Re- 
spondents, V.  MARGARET  RAT,  D.  LETT,  ET  AL., 

Appellants. 

Kecord  on  Appeal. — On  appeal  from  a  judgment,  without  a  statement  or 
bill  of  exceptions,  nothing  belongs  to  the  record  except  the  judgment 
roll,  and  no  question  outside  of  the  record  can  be  considered  by  this 
court. 

Damages.— The  word  "  damages"  as  used  in  the  United  States  statutes,  con- 
cerning supersedeas  bonds  on  writ  of  error  and  appeal  to  the  supreme 
court  of  the  United  States,  includes  the  loss  which  the  defendant  in 
error  or  appellee  may  sustain  by  reason  of  not  having  the  judgment  ap- 
pealed from  paid  or  executed. 
45 
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Pleadings  and  Proof  on  Supsrsedeas  Bonds. — ^In  an  action  npon  a  tuper- 
tedeas  bond  in  a  case  wherein  the  prooeedinfl;8  have  been  staid  by  the 
bond,  it  is  not  necessary  to  allege  or  prove  that  the  action  in  which  the 
bond  was  given,  was  an  appealable  one. 

Appeal  from  the  second  judicial  district,  Ada  coanty. 

A.  Heed  a^id  A.  Smith,  for  the  appellants. 

Brumhack  dc  Cakalan,  for  the  respondents. 

Prickett,  J.,  deliyered  the  opinion.  Hollister,  C.  J., 
and  Clark,  J.,  concurred. 

This  is  an  action  upon  a  supersedeas  bond  given  by  the 
defendant  Margaret  Bay  as  principal,  and  the  other  de- 
fendants as  sureties,  upon  an  appeal  from  a  judgment  of 
this  court  to  the  supreme  court  of  the  United  States. 

The  complaint  alleges  in  effect,  that  on  the  fifth  day  of 
Jane,  1873,  the  defendant  Margaret  Ray  commenced  an  ac- 
tion in  the  district  court  of  Ada  county,  against  the  plaint- 
iffs in  this  action,  in  which  a  decree  was  rendered  in  her 
favor;  that  the  plaintiffs  in  this  action  appealed  from  such 
decree  to  this  court,  which  reversed  the  decree  of  the  court 
below,  and  directed  the  cause  to  be  remanded  with  instruc- 
tions to  the  district  court  to  dismiss  the  bill  of  complaint 
That  upon  an  appeal  from  the  last  mentioned  judgment,  by 
said  Margaret  Bay,  to  the  supreme  court  of  the  United 
States,  the  bond  in  suit,  in  the  snm  of  two  thousand  dol- 
lars, conditioned  to  pay  all  damages  and  costs,  was  given; 
that  on  the  thirty-first  day  of  March,  1874,  the  bond  was 
approved  by  the  chief  justice  of  this  court  and  was  filed  in 
the  cause;  that  all  proceedings  upon  the  judgment  were 
thereupon  stayed  until  the  fourteenth  day  of  February, 
1876,  when,  after  a  dismissal  of  the  appeal  by  the  supreme 
court  of  the  United  States,  the  district  court  again  became 
possessed  of  the  case  by  a  remittitur  from  the  supreme  court 
of  the  territory. 

That  on  the  twenty-second  day  of  March,  1876,  final 
judgment  in  that  action  was  rendered  in  the  district  court, 
dismissing  the  bill,  and  for  costs  amounting  to  four  hundred 
and  eighty-nine  dollars  and  eighty-seven  cents,  which  re- 
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mained  wholly  dae  and  unpaid,  and  for  which  sum  jadg- 
ment  was  demanded  against  the  makers  of  the  supersedeas 
bond.  The  summons  was  served  on  the  defendant  Levy, 
only,  and  he  appeared  and  filed  a  demurrer  to  the  complaint 
on  the  grounds  ''that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  it  is  ambiguous,  un- 
intelligible, and  uncertain."  Afterwards,  said  Levy  an- 
swered the  complaint,  admitting  the  execution  of  the  obliga- 
tion sued  upon,  and  denying  that  it  was  executed  for  the 
purpose  of  staying  proceedings  in  the  suit  in  which  it  was 
given,  and  upon  information  and  belief  denying  that  such 
proceedings  were  stayed,  or  that  said  bond  operated  as  a 
supersedeas,  and  alleging  that  Margaret  Bay,  the  principal 
in  said  bond  named,  was  solvent,  and  was  the  owner  of  a 
large  amount  of  property,  real  and  personal,  in  the  county, 
and  that  no  demand  had  been  made  upon  her  to  pay  the 
judgment. 

On  the  thirtieth  day  of  December,  1876,  a  jury  trial 
being  waived,  the  cause  was  tried  by  the  court,  and  a  judg- 
ment rendered  against  the  defendants  for  the  sum  of  four 
hundred  and  eighty-nine  dollars  and  eighty-seven  cents 
damages  and  nineteen  dollars  and  forty-five  cents  costs  of 
the  suit,  said  judgment  to  be  enforced  against  the  joint 
property  of  all  the  defendants,  And  the  separate  property  of 
the  defendant  Levy,  who  alone  was  served  with  the  sum- 
mons. 

From  tills  judgment  the  defendant.  Levy,  appeals  to  this 
court,  and  alleges  as  error:  That  the  court  below  erred  in 
overruling  the  demurrer  to  the  complaint,  because  it  does 
not  appear  in  the  complaint  that  the  case  in  which  the  bond 
sued  upon  was  given,  was  an  appealable  one;  that  it  does 
not  show  that  the  amount  in  controversy  in  that  suit  ex- 
ceeded one  thousand  dollars,  the  amount  necessary  to  give 
the  supreme  court  of  the  United  States  jurisdiction;  that 
the  judgment  was  for  costs,  and  no  memorandum  was  filed; 
and  that  there  was  no  supersedeas  or  stay  of  proceedings  in 
the  case.  • 

There  id  no  settled  statement  or  bill  of  exceptions  in  the 
transcript  in  this  case,  and  nothing  can  be  considered  ex- 
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cept  the  judgment-roll.  This  court  has  repeatedly  decided, 
and  now  affirms,  that  on  an  appeal  from  a  judgment,  with- 
out a  statement  or  bill  of  exceptions,  nothing  belongs  to 
the  record,  except  the  judgment- roll,  and  no  question  out- 
side of  that  record  can  be  considered  by  this  court.  There 
is  in  the  transcript  a -copy  of  what  purports  to  be  a  state- 
ment  on  motion  for  a  new  trial,  but  it  does  not  appear  to 
have  been  presented  to,  or  settled  by,  the  court  or  judge 
who  tried  the  case,  and  for  the  purposes  of  this  review,  it 
might  as  well  have  been  left  out. 

All  that  we  can  consider  on  this  appeal  is  the  question, 
whether  the  complaint  contains  facts  sufficient  to  constitute 
a  cause  of  action,  and  to  support  the  judgment.  The  bond 
upon  which  the  action  was  brought,  and  which  is  made  a 
part  of  the  complaint,  is  conditioned,  that  if  the  plaintiff, 
Margaret  Kay,  "shall  prosecute  her  said  appeal  to  effect, 
and  answer  all  costs  and  damages,  if  she  shall  fail  to  make 
good  her  plea,  then  this  obligation  shall  be  void;  otherwise 
to  remain  in  full  force  and  virtue.**  It  was  argued,  at  the 
hearing,  that  the  damages  sued  for  were  not  of  such 
character  as  could  have  been  within  the  legal  contemplation 
of  the  obligors  named  in  the  bond;  that  the  damages  which 
they  became  liable  for,  were  those  that  should  accrue  after 
the  execution  of  the  bond. 

The  requirement  of  the  act  of  congress  and  rules  of  the 
supreme  court,  in  order  that  a  writ  of  error  or  an  appeal 
shall  operate  as  a  supersedeas  and  stay  of  execution,  are  that 
security  be  given  for  the  whole  amount  of  the  judgment,  in  . 
case  of  a  money  judgment,  and  "good  and  sufficient  se- 
curity" in  all  cases;  that  the  plaintiff  in  error,  or  appellant, 
shall  prosecute  his  writ  or  appeal  to  effect,  and  if  he  fail  to 
make  his  plea  good,  shall  answer  all  damages  and  costs. 
The  object  and  legal  effect  of  such  bond  is  to  stay  the  en- 
forcement of  the  judgment  pending  the  appeal;  and  the 
damages  are  not  confined  to  those  which  may  be  awarded 
by  the  appellate  court  for  the  delay,  or  prospective  damages, 
but  include  those  which  the  appellee  tnay  sustain  by  reason 
of  not  having  his  judgment  paid  or  enforced.  In  this  case 
the  plaintiffs  were  prevented  by  the  supersedeas  bond  from 
recovering  and  enforcing  the  judgment  for  costs,  set  forth 
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in  the  complaint,  and  tbafc  judgment  is  the  measure  of,  or 
at  least  is  included  in  the  damages  which  they  have  sus- 
tained, as  a  direct  result  of  the  giving  of  the  bond  by  the 
defendants. 

Tlie  only  other  point  that  we  deem  it  necessary  to  notice  is, 
whether  it  should  appear  in  the  complaint  that  the  case  in 
which  the  bond  was  given  was  an  appealable  one.  In  other 
words,  whether  it  was  a  case  in  which  a  sufficient  amount 
was  in  controversy,  to  give  the  supreme  court  of  the  United 
States  jurisdiction.  The  condition  of  the  bond  is  that  the 
appellant  shall  prosecute  her  appeal  to  effect,  which  means 
with  success.  It  can  make  no  difference  what  the  reasons 
of  her  failure  were.  Whether  it  was  because  the  supreme 
court  determined  that  it  had  no  jurisdiction,  or  whether  her 
appeal  was  dismissed  on  other  grounds,  the  condition  of  the 
bond  was  equally  broken  in  either  case.  It  would  not  be 
good  law  to  hold  that  a  party  may  avail  himself  of  the  pro- 
cess of  a  court,  and  then  escape  the  responsibility  and  con- 
sequences of  his  own  act  on  the  ground  that  the  court  to 
which  he  took  his  case  had  no  jurisdiction  over  the  subject- 
matter  in  controversy.  It  is  not  necessary  to  allege  or 
prove,  in  an  action  of  this  kind,  that  the  case  appealed  was 
an  appealable  one. 

The  complaint  in  this  case  alleges  the  making  and  giving 
of  the  bond,  its  breach  and  the  consequent  damages,  and  is 
in  every  respect  sufficienjt.  The  answer  admits  the  execu- 
tion of  the  bond,  and  does  not  show  a  performance  of  the 
condition,  or  a  release  of  it,  or  any  other  matter  in  bar  of  a 
recovery.  The  court  below  might  well  have  rendered  judg- 
ment on  the  pleadings. 

The  judgment  is  affirmed. 


BEUMBACK  A  CAHALAN,  Eespondents,  v.  J.  B.  OLD- 
HAM &  CO.,  Appellants. 

A.SSIONEE — Parties. — The  assignee  of  a  chose  in  action  is  in  all  cases  the 
proper  party  to  sue. 

Assignee  of  Chose  in  Action — Equities. — The  assignee  of  a  chose  in  ac- 
tion takes  it  subject  to  all  equities  existing  at  the  time  of  the  assign- 
ment. 
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Assignment — Considkbation. — ^The  consideration  of  an  assignmeDt  need  not 

be  alleged  or  proved. 
Assignee. — The  assignee  of  an  account  may  bring  an  action  upon  it,  in  his 

own  name,  though  the  assignor  retain  an  interest  in  it. 
Champebtt — Pleading. — ^Unless  champerty  be  alleged  in  the  pleadingis,  it 

can  not  be  considered. 

Appeal  from  the  second  jadicial  district,  Ada  county. 

Huston  &  Oray,  for  the  appellants. 
Bynimhack  dc  Cahalan,  for  the  respondents. 

Glabe,  J.y  deliyered  the  opinion.  Hollisteb,  G.  J.,  and 
Prickett,  J.,  concurred. 

The  plaintiffs,  Brumbadk  &  Galahan,  commenced'  an  ac- 
tion against  the  above-named  J.  B.  Oldham  &  Go.,  upon 
several  choses  in  action,  to  wit,  book  accounts  which  had 
been  assigned  to  them,  in  writing,  by  the  several  owners 
thereof.  The  defendants  answered  to  the  complaint,  and 
admit  that  plaintiffs'  assignors  respectively  sold  and  de- 
livered to  the  defendants  the  goods,  wares,  and  merchandise 
mentioned  in  the  complaint,  and  admit  the  several  amounts 
claimed  were  then  due  and  owing,  except  the  claim  assigned 
by  the  Gonsolidated  Tobacco  Go.,  to  which  they  deny  being 
indebted  in  any  greater  sum  than  two  hundred  and  one  dol- 
lars and  fifty-seven  cents,  which  sum  they  admit  to  be  now 
due. 

The  defendants,  on  information  and  belief,  deny  that  for  a 
valuable  consideration,  or  any  consideration  at  all,  the 
several  assignors  mentioned  in  the  complaint  sold,  assigned, 
and  transferred  to  the  plaintiffs,  under  their  firm  name,  or 
in  any  manner,  their  accounts,  or  any  of  them,  for  the 
goods,  wares,  etc.,  mentioned  in  the  complaint.  Defend- 
ants allege  that  the  plaintiffs  are  not  the  owners  of  the  ac- 
counts mentioned  in  the  complaint,  and  are  not  the  real 
parties  in  interest,  but  that  the  plaintiffs'  assignors  are  the 
real  parties  in  interest. 

Section  4  of  the  revised  statutes  provides  that  every  ac- 
tion shall  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  except  as  otherwise  provided  in  this  act. 
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Sec.  5.  In  case  of  an  assignment  of  a  thing  in  action,  the 
action  by  the  assignee  shall  be  without  prejudice  to  any  set- 
off or  other  defense,  existing  at  the  time  of,  or  before  notice 
of  the  assignment;  but  this  section  shall  not  apply  to  a  nego- 
tiable promissory  note  or  bill  of  exchange  transferred  in 
good  faith,  and  upon  good  consideration,  before  due. 
Ohoses  in  action  may  be  assigned.  ( Walling  v.  Miller,  15 
Cal.  38;  Walson  v.  Hunkin,  13  Iowa,  547;  Dohyna  v.  Mo- 
Govern,  15  Mo.  662.)  The  assignee  of  a  chose  in  action  is 
in  all  cases  the  proper  party  to  sue.     (Swan's  Ohio  PI.  65.) 

The  object  of  the  foregoing  provisions  in  the  code  was  to 
abolish  the  distinction  between  the  former  practice  of 
courts  of  common  law  and  chancery,  and  give  full  effect  at 
law  as  well  as  in  equity  to  assignments  of  rights  in  action, 
by  permitting  and  requiring  the  assignee  to  sue  in  his  own 
name.  If  as  between  assignor  and  assignee,  the  transfer  is 
complete,  so  that  the  former  is  divested  of  all  control  and 
right  to  the  cause  of  action,  and  the  latter  is  entitled  to 
control  it  and  receive  its  fruits,  the  assignee  is  the  real 
party  in  interest,  whether  the  assignment  was  with  or  with- 
out consideration,  and  notwithstanding  the  assignee  may 
have  taken  it  subject  to  all  equities  between  the  assignor 
and  third  persons.  (Cummings  v.  Moore,  25  N.  Y.  627.) 
The  defendants  admit  their  indebtedness  to  the  plaintiffs' 
assignors,  and  admit  the  assignments,  but  deny  that  any 
consideration  passed  from  the  plaintiffs  to  the  assignors. 
It  has  been  held  uniformly  in  New  York,  Nevada,  and 
California,  and  in  this  territory,  that  consideration  in  such 
cases  need  not  be  alleged  or  proved.  ( Winters  v.  Bush,  34 
Cal.  136;  Martin  v.  Kanouse,  2  A.bb.  Pr.  331;  Homer  v. 
Wood,  15  Barb.  372;  Moore  v.  WaMLe,  34  Cal.  145;  Clark  v. 
Doivning,  1  E.  D.  Sm.  406.) 

In  Nevada  it  has  been  held  that  an  assignee  of  an  ac- 
count may  sue  on  it  in  his  own  name,  though  the  assignor 
have  an  interest  in  it.  The  assignor  in  such  case  need 
not  be  made  a  party.  (Carpenter  v.  Johnston,  1  Nev. 
333.)  In  this  case  the  court  say:  ''If  the  assignors  have 
any  interest  in  the  accounts  assigned  to  Carpenter,  he 
stands  in  the  position  of  a  trustee  for  them,  and  the  statute 
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expressly  provides  that  an  executor  or  administrator,  tms- 
tee  of  an  express  trust,  or  a  person  expressly  authorized  by 
statute,  may  sue  without  joining  with  him  the  person  or  per- 
sons for  whose  benefit  the  action  is  prosecuted."  Section 
6  of  our  practice  act  is  the  same  in  all  respects. 

The  defendants  by  their  answer  admit  the  execution  of 
the  assignments,  and  no  matter  what  4he  purpose  was  for 
which  they  were  made,  and  admitting  they  were  made  to 
facilitate  the  collection  of  the  several  accounts,  yet  they  are 
sufficient  in  law  to  enable  the  plaintiffs  to  maintain  their 
suit. 

The  assignees  take  the  interest  by  assignment  subject  to 
all  equities  and  offsets  which  existed  against  the  assignors 
at  the  time  of  the  assignment.  We  can  not  see  how  the 
defendants  were  injured  or  in  any  manner  affected  by  these 
assignments.  They  admit  owing  the  debt  and  that  it  is 
due.  They  do  not  claim  that  they  have  paid  any  part  of  it, 
or  that  they  had  offsets  to  it.  Neither  do  they  claim  that 
any  fraud,  deceit,  or  unfairness  was  practiced  upon  them. 
Defendants  deny  owing  the  full  amount  assigned  by  the  Con- 
solidated Tobacco  Co.  The  plaintiff  proved  the  amount  of 
the  claim  assigned  by  the  tobacco  company,  which  was  not 
varied  or  altered  by  any  proof  on  the  part  of  the  defend- 
ants, and  amounted  to  the  full  sum  assigned  to  the  plaintiffs 
by  said  company.  The  question  of  champerty  is  not  raised 
by  the  pleadings,  and  therefore  will  not  be  considered  in 
this  case. 

Judgment  of  the  court  below  affirmed. 


JOHN    MATHISON,    Respondent,   v.    ALONZO    LE- 

LAND  ET  AL.,  Appellants. 

Undertakings  on  Appeal — ^Dismissal  op  Afpeajl. — If  an  appeal  is  taken 
from  the  judgment,  and  also  from  an  order  refusing  a  new  trial,  and  an 
undertaking  is  given  "on  'such  appeal"  without  stating  upon  which  ap- 
peal it  is  given,  the  appeals  will  be  dismissed  for  want  of  a  proper  un- 
dertaking. 

Appbalh — Undertakings. — When  two  appeals  are  taken,  one  from  the  judg- 
ment, and  the  other  from  an  order  refusing  a  new  trial,  there  should  be 
two  undertakings  in  order  to  render  both  appeals  effectual. 
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Appeal  from  the  first  judicial  district,  Idaho  coauty. 
Motion  to  dismiss  the  appeal. 

Alanson  Smith,  for  the  motion. 

Huston  &  Gfray,  contra* 

HoLLiSTER,  C.  J.,  delivered  the  opinion.  Prickett,  J., 
concurred.  Clabe,  J.,  having  been  of  counsel,  took  no 
part  in  the  hearing  or  decision. 

This  is  a  motion  by  the  respondent  to  dismiss  the  appeal 
from  the  order  denying  a  motion  for  a  new  trial,  and  from 
the  judgment  of  the  court  below,  on  the  ground,  among 
other  things,  of  the  want  of  sufficient  undertaking.  It  ap- 
pears from  the  transcript  that  the  appeal  was  taken,  both 
from  the  order  denying  the  motion  for  a  new  trial  and  from 
the  judgment.  To  render  such  an  appeal  effectual,  it  is 
necessary,  under  the  statute,  that  there  should  be  two  un- 
dertakings, which  may  be  in  one  or  separate  instruments, 
one  on  the  appeal  from  the  order  and  one  from  the  judg- 
ment, so  that  in  case  of  a  breach,  such  damages  may  be 
awarded  as  the  obligee  may  show  himself  entitled  to  by  the 
judgment  rendered  thereon  by  this  court. 
.  The  undertaking  in  this  case  recites  that  the  appellants 
are  about  to  appeal  to  the  supreme  court  from  a  judgment 
made  and  entered  against  them  in  the  district  court  in  favor 
of  the  respondent,  for  the  recovery  of  the  possession  of  cer- 
tain real  property  (naming  it),  and  also  from  the  order  de- 
nying their  motion  for  a  new  trial;  and  then,  in  considera- 
tion of  the  premises,  and  of  such  appeal,  the  obligors  do 
severally  and  jointly  undertake  and  promise,  upon  the  part 
of  the  appellants,  that  they  will  pay  all  costs  and  damages 
which  may  be  awarded  against  them  on  the  appeal  or  dis- 
missal thereof,  not  exceeding  three  hundred  dollars.  It  is 
evident  that  such  an  undertaking  covers  but  one  appeal,  and 
that  it  is  impossible,  upon  an  inspection  of  it,  to  determine 
to  which  appeal  it  applies. 

This  being  the  case,  we  must  hold  that  neither  the  appeal 
from  the  order  nor  from  the  judgment  is  well  taken,  and 
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that  they  mast  both  be  dismissed  at  the  costs  of  the  appel- 
lantSy  and  that  the  judgment  of  the  district  court  and  the 
order  of  the  judge  refusing  a  new  trial,  be  affirmed. 
Appeal  dismissed. 


THE  PEOPLE,  Respondents,  v.  MICHAEL  GOLDMAN, 

Appellant. 

Keeping  Gamino-house — Gaminq. — The  common  law  in  relation  to  the  of- 
fense of  keeping  gaming-houses,  is  superseded  by  the  statute  of  the  sixth 
session,  entitled  ''An  act  relating  to  all  games  of  chance." 

IyT£RPRi?rATiON  OF  STATUTES. — The  maxim  that  expresmo  unius  est  exriusio 
alterius  is  to  be  applied  to  the  interpretation  of  statutes,  as  well  as  to 
contracts. 

Appeal  from  the  third  judicial  district^  Oneida  county. 

Htiston  &  Oray^  for  the  appellant. 

F.  E.  Ensign,  district  cUtorney,  for  the  respondents. 

Pbickett,  J.,  delivered  the  opinion;  Glabk,  J.,  concur- 
ring; HoLLiSTEBy  G.  J.,  dissenting. 

At  the  July  term,  1875,  of  the  district  court  in  and  for 
the  county  of  Oneida^  the  defendant,  Michael  Goldman,  was 
indicted  under  the  common  law  for  keeping  and  maintain- 
ing a  common  gaming-house.  The  indictment  charges  that 
on  the  first  day  of  December,  1874,  and  at  divers  other 
days  and  times  between  that  day  and  the  finding  of  the  in- 
dictment, the  defendant,  for  lucre  and  gain,  unlawfully  and 
willfully  did  cause  and  procure  divers  idle  and  evil-disposed 
persons  to  frequent  and  come  to  play  together  at  certain 
unlawful  games  of  cards,  called  freeze-out,  draw  poker, 
sancho  pedro,  and  divers  other  unlawful  games  of  chance, 
etc.  The  defendant  demurred  to  the  indictment,  on  the 
ground  that  the  facts  therein  contained  do  not  constitute  a 
public  offense,  which  demurrer  was  overruled  by  the  dis- 
trict court,  after  which  a  trial  was  had,  resulting  in  a  ver- 
dict and  judgment  of  conviction,  and  fine,  from  which  judg- 
ment the  appeal  is  taken  to  this  court.  The  case  comes  to 
this  court  upon  the  judgment-roll  alone,  and  the  only  ques- 
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tion  for  determination  is  whether  the  facts  stated  oonstitute 
a  publio  offense. 

At  common  law  the  keeping  of  a  common  gaming-house 
is  a  publio  nuisance,  and  as  such  indictable;  but  it  is 
claimed  by  the  defendant  that  the  common  law,  relating  to 
that  subject,  was  superseded  by  the  act  of  the  legislative 
assembly  entitled,  ''An  act  relating  to  all  games  of  chance," 
approved  January  13,  1871,  which  was  in  force  at  the  date 
of  the  alleged  commission  of  the  offense. 

The  act  referred  to,  in  its  first  section,  provides,  that  a 
license  shall  be  granted  to  any  person  or  persons  on  the 
payment  of  fifty  dollars  per  quarter  for  each  of  the  following 
games  kept,  viz. :  Faro,  monte,  E.  O.  or  roulette,  shuffle- 
board,  or  any  other  banking  games  at  cards,  dice,  or  other 
device;  provided,  that  no  person  shall  have  a  license  for 
three-card  or  French  monte,  or  the  game  called  the  thimble 
game,  and  those  games  are  made  unlawful.  The  body  of 
the  act  is  silent  as  to  other  games  than  those  above  named. 
Section  2  of  the  act  provides  for  the  prosecution  and  pun- 
ishment of  persons  who  shall  keep  any  of  said  games  without 
having  first  obtained  a  license  therefor.  The  interpretation 
and  effect  given  to  this  statute  will  be  decisive  of  the  case. 
It  is  a  statute  concerning  the  keeping  of  games.  It  is  the 
keeping  of  games  that  is  punishable  as  a  nuisance  at  common 
law.  So  far  as  the  statute  relates  to  or  regulates  the  keep- 
ing of  the  games  therein  named,  there  can  be  no  question 
but  that  the  common  law  is  superseded;  the  only  question 
is  whether,  by  implication,  the  common  law  is  abrogated  as 
to  the  keeping  of  the  games  named  in  this  indictment— 
whether  it  was  the  intention  of  the  legislature  to  revise  the 
whole  subject-matter  of  keeping  gaming-houses. 

In  construing  statutes  the  cardinal  rule  is  to  ascertain  the 
intention  of  the  legislature  that  framed  it.  "A  thing  which 
is  within  the  intention  of  the  makers  of  the  statute  is  as 
much  within  the  statute  as  if  it  were  within  the  letter;  and 
a  thing  which  is  within  the  letter  of  the  statute  is  not  within 
the  statute  unless  it  be  within  the  intention  of  the  makers." 
Again  it  is  said:  "  A  statute  is  to  be  construed  so  as  to  give 
sense  and  meaning  to  every  part,  and  the  maxim  was  never 
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more  applicable  than  when  applied  to  the  constraotion  of  a 
statute,  that  expressio  uniua  eat  exclusio  alterius,^'  Applying 
these  well-recognized  rules  to  the  statute  under  considera- 
tion, we  conclude  that  when  the  legislature  provided  that 
certain  games  might  be  kept  *on  being  licensed,  and  that 
certain  others  should  be  unlawful,  thej  intended  that  the 
keeping  of  all  games  not  named  in  the  act  should  be  legal- 
ized. It  would  not  be  reasonable  to  attribute  any  other 
intention.  If  we  were  in  doubt  as  to  the  interpretation  to 
be  given  to  this  act,  on  account  of  any  ambiguity,  we  might 
resort  to  the  title  of  the  act,  which  is,  *'  An  act  relating  to 
all  games  of  chance,"  but  we  do  not  consider  this  necessary. 

This  statute  having,  as  we  hold,  superseded  the  common 
law,  there  was  no  law  in  force,  at  the  date  mentioned  in  the 
indictment  which  constituted  the  acts,  charged  to  have  been 
committed  by  the  defendants,  a  public  oSen&e,  and  it  is 
clear,  that  there  can  be  no  legal  conviction  for  an  offense 
unless  the  act  be  contrary  to  law  at  the  time  it  is  commit- 
ted. 

The  judgment  of  the  district  court  is  reversed. 


WILLIAM  F.  SOMMERCAMP,  Respondent,  v.  JOHN 

CATLOW,  Appellant. 

Place  OF  Trial — Changing  Vknub. — ^After  two  jury  trials  without  a  ver- 
dict,  a  motion  to  change  the  place  of  trial  should  not  be  granted,  unless 
it  be  clearly  established  that  a  fair  and  impartial  trial  could  not  be 
had  in  the  county  of  defendant's  residence. 

Costs  on  Affbal. — Where  a  party  unnecessarily  multiplies  costs  excess- 
ively, the  court  will  protect  the  adverse  party  from  payment  of  such 
excess. 

Appeal  from  the  second  judicial  district,  Owyhee  county. 

Brumhack  &  Cahalan,  for  the  appellant. 

JB.  Z.  Johnson  and  Huston  &  Oray^  for  the  respondent. 

Clark,  J.  In  this  action,  two  trials  by  jury  were  had  at 
the  October  term,  1877,  of  the  district  court  of  the  second 
judicial  district  for  Owyhee  county,  without  finding  a  verdict. 
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The  plaintiff  then  moved  for  a  change  of  the  place  of  trial. 
On  the  hearing  of  said  motion,  the  jadge  ordered  that  the 
place  of  trial  be  changed  to  Ada  county  in  the  same  judicial 
district.  The  defendant  appeals  from  the  said  order  to  this 
court. 

The  plaintiff's  motion  in  the  court  below  was  based  upon 
his  own  affidavit,  showing  substantially  the  following  facts: 
1.  That  the  plaintiff  had  fully  and  fairly  stated  the  facts  of 
his  case  to  his  counsel,  B.  Z.  Johnson,  Esq.,  and  is  advised 
by  him  that  it  is  meritorious.  2.  That  he  believes  he  can 
not  have  a  fair  and  impartial  trial  in  Owyhee  county,  by 
reason  of  the  interest,  prejudice,  and  bias  of  the  people  of 
the  said  county.  3.  That  there  have  been  two  trials  of  this 
cause,  and  in  both  the  jury  failed  to  agree  upon  a  verdict. 
4.  That  there  is  much  public  excitement  in  regard  to  this 
action  in  Owyhee  county,  and  that  very  many  of  the  citi- 
zens of  said  county  have  talked  about  the  merits  of  the  ac- 
tion and  expressed  decided  opinions  thereon. 

In  opposition  to  the  motion,  the  defendant  filed  and  used 
on  the  hearing  one  hundred  and  one  affidavits,  the  first  of 
which  in  importance  was  his  own  affidavit,  showing,  sub- 
stantially, the  following  facts: 

1.  That  plaintiff  and  defendant  are  residents  of  Owyhee 
county,  and  that  the  cause  of  action  set  forth  in  the  com- 
plaint and  answer  arose  in  said  county. 

2.  That  he  had  fully  and  fairly  stated  the  facts  of  his 
defense  to  his  counsel,  and  is  advised  by  him  that  he  has  a 
meritorious  defense. 

3.  That  on  the  first  trial  of  this  cause  about  forty  persons 
were  summoned  for  the  purposes  of  a  jury,  and  that  out  of 
the  number  called  upon  to  answer  to  their  qualifications  to 
sit  as  jurors  on  the  trial  of  this  action,  only  two  or  three 
were  found  disqualified  on  the  ground  of  opinion,  enmity, 
or  bias. 

4.  That,  on  information  and  belief,  defendant  says,  that 
when  the  jury  returned  into  court  the  last  time,  before  their 
discharge,  they  stood  ten  for  the  plaintiff  and  two  for  de- 
fendant. 

5.  That  for  the  second  trial  about  twenty-four  were  sum-^ 
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mooed,  and  that,  although  the  action  had  attracted  some 
attention  in  the  interval,  another  jury  was  readily  obtained, 
only  two  or  three  of  those  examined  being  found  disquali- 
fied on  the  score  of  opinion,  enmity,  or  bias. 

6.  That  at  the  time  the  last-mentioned  jury  was  discharged, 
they  stood,  as  defendant  is  informed  and  believes,  eleven 
for  the  plaintiff  and  one  for  the  defendant. 

7.  That,  although  the  trial  attracted  some  attention  in 
Silver  city  and  vicinity,  it  is  not  true  that  there  is  much 
public  excitement  in  said  county  concerning  said  action,  or 
that,  by  reason  of  said  alleged  public  excitement  in  said 
county,  or  from  any  other  cause,  the  parties  to  said  action 
can  not  have  a  fair  and  impartial  trial  of  the  action  in 
Owyhee  county. 

8.  That  there  are  about  three  hundred  and  fifty  persons 
residing  at  and  near  said  Silver  city,  who  possess  the  requi- 
site qualifications  to  render  a  person  competent  as  a  juror, 
and  that  the  greater  portion  of  them,  if  not  nearly  all  of 
them,  are  entirely  free  from  any  enmity,  bias,  or  prejudice 
to  or  against  either  party,  and  could  sit  as  jurors  on  the  trial 
of  said  action,  and  fairly  and  impartially  pass  upon  the 
issues  of  fact  involved  therein. 

9.  That  the  difficulty  of  reaching  an  agreement,  on  the 
part  of  the  jurors,  arises  not  from  partiality,  or  enmity,  or 
bias,  but  from  the  fact  that  on  said  trials  the  only  witnesses 
to  the  facts  connected  with  the  counter-claim  of  the  defend- 
ant, were  the  parties  to  the  action;  that  the  evidence  of  said 
parties  is  irreconcilably  opposed. 

10.  The  defendant's  affidavit  sets  forth  other  grounds 
sliowing  that  he  would  suffer  damage  in  case  the  motion 
was  granted. 

11.  The  remaining  one  hundred  affidavits  on  bejialf  of  the 
defendant  are  by  different  citizens  of  Owyhee  county, 
showing  that  each  of  them  is  legally  competent  to  sit  as 
a  juror  on  the  trial  of  this  action. 

This  case  comes  within  that  class  of  actions  which  must 
be  tried  in  the  county  where  the  defendant  resides.  (Sees. 
18,  19,  and  20,  revised  laws.)    The  place  of  trial  may  be 
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changed  by  the  court,  on  motion,  for  any  of  the  causes  men- 
tioned iu  sec.  21,  revised  laws.  , 

The  motion  herein  is  made  under  the  provisions  of  the 
second  subdivision  of  said  section  21,  to  wit:  on  the  ground 
that  an  impartial  trial  can  not  be  had  in  the  county  where 
the  action  was  brought,  by  reason  of  the  interest,  prejudice, 
and  bias  of  the  people  of  said  county,  and  the  further  ground 
of  public  excitement  on  the  subject  of  this  action.  The 
plaintiff's  affidavit  for  the  motion  fully  covers  the  above 
grounds,  and,  for  greater  or  other  reasons  why  the  motion 
should  be  granted,  alleges  that  two  jury  trials  were  had,  and 
the  jurors  discharged  without  a  verdict. 

The  plaintiff's  affidavit  was  the  only  one  in  support  of  the 
motion,  and  is  opposed  by  the  defendant's  affidavit,  fully  and 
completely  denying  all  the  allegations  in  plaintiff's  affidavit, 
except  the  two  trials,  and  showing  that  the  reason  why  the 
juries  were  unable  to  agree  upon  a  verdict  arose  from  the 
fact  that  the  only  witnesses  to  the  counter-claim  of  the  de- 
fendant were  the  parties  to  the  action,  and  that  their  testi- 
mony is  irreconcilably  opposed.  The  affidavit  of  the  de- 
fendant is  in  a  degree  supported  by  the  affidavits  of  one 
hundred  citizens  of  Owyhee  county,  showing  that  they  are 
qualified  to  sit  as  jurors  on  the  trial  of  the  cause.  The  in- 
ability to  obtain  a  fair  and  impartial  trial  must  be  clearly 
established.  {People  v.  Wright,  5  How.  Pr.  23.)  In  the 
People  Y,  Bodme,  7  Hill,  181,  the  court  held  *'that  it  was 
not  enough  for  jurors  to  state  their  belief  that  a  fair  and  im- 
partial trial  could  not  be  had  in  the  county,  but  that  the 
facts  and  circumstances  forming  the  grounds  of  such  belief 
must  be  stated  so  that  the  court  mayjudgefor  itself  whether 
or  not  the  allegation  is  well  founded." 

From  a  careful  consideration  of  the  testimony  presented 
on  the  hearing  of  the  motion,  we  are  of  opinion  that  the 
preponderance  of  testimony  is  in  favor  of  the  defendant  and 
against  the  nfotion;  the  simple  fact  that  there  have  been 
two  jury  trials  without  a  verdict  is  not  sufficient  to  warrant 
a  change  of  the  place  of  trial,  when  we  consider  the  ease 
with  which  the  former  juries  were  obtained,  and  the  fact 
that  one  hundred  citizens  have  sworn  to  facts  which  render 
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tbem  legally  competent  to  sit  as  jurors  on  the  trial  of  this 
action.  We  are  bound  to  consider  also  other  facts  peculiar 
to  this  case:  that  the  parties  to  the  action  are  the  only  wit- 
nesses to  defendant's  counter-claim,  and  that  their  testi- 
mony is  irreconcilably  opposed,  and  that  this  may  be  the 
cause  why  the  juries  have  failed  to  find  a  verdict.  If  it  be 
the  true  solution  of  the  difficulty  in  agreeing  upon  a  verdict 
in  this  cause,  the  same  reason  will  prevail  in  whatever 
county  the  action  may  be  tried.  The  irreconcilability  of 
the  testimony,  and  the  fact  that  the  only  witnesses  to  the 
defendant's  counter-claim  being  the  parties  to  the  action, 
we  deem  of  sufficient  cause  to  take  this  case  out  of  the 
operation  of  the  general  rule  governing  like  motions.  The 
difficulty  of  reaching  a  verdict  is  apparent  without  jurors 
becoming  obnoxious  to  the  charge  of  partiality,  enmity,  or 
bias  to  or  against  either  of  the  parties. 

We  are  of  opinion  that  the  court  erred  in  granting  the 
motion. 

The  appellant  has  filed  and  used  one  hundred  affidavits 
on  this  motion,  showing  facts  which  might  have  been  fully 
established  by  the  testimony  of  two  or  three  persons  who 
had  first  made  themselves  acquainted  with  the  substantial 
facts  set  forth  in  each  of  the  one  hundred  affidavits  men- 
tioned. 

We  are,  therefore,  of  opinion  that  the  appellant  has  mul- 
tiplied costs  to  an  excessive  and  unwarrantable  degree,  and 
that  he  ought  to  pay  such  excessive  costs,  to  wit,  the  cost 
of  ninety-five  affidavits  and  the  transcripts  thereof. 

It  is  adjudged  that  the  order  of  the  court  below,  chang- 
ing the  place  of  trial,  be  reversed  and  the  cause  remanded 
to  Owyhee  county  for  trial,  and  that  the  appellant  recover 
the  costs  of  this  appeal,  except  the  costs  of  ninety-five  of 
appellant's  affidavits  and  the  transcripts  thereof. 

Pbickett,  J.,  concurred,  , 

HoLLiSTER,  C.  J.  While  I  am  not  prepared  to  dissent 
from  the  judgment  reversing  the  order  granting  a  change  of 
venue  in  this  case,  I  deem  it  important  to  state  that  such 
a  motion  is  addressed  to  the  sound  judicial  discretion  of 
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the  court,  and  that  it  is  only  in  cases  where  such  discretion 
has  been  abused  that  its  action  will  be  disturbed.  It  is 
often  difficult  to  determine  in  what  cases  and  to  what  extent 
this  discretion  has  not  been  properly  exercised,  and  hence 
it  becomes  important  to  lay  down  some  general  rule  so  that 
it  may  appear  that  the  appellate  court  does  not  act  arbi- 
trarily or  capriciously  in  overruling  the  action  of  the  court 
below.  I  will  content  myself  in  this  case  with  stating  that 
I  consider  the  principle  well  settled,  that  a  party  who  seeks 
to  question  the  action  of  a  court  in  a  matter  that  is  ad- 
dressed to  its  discretion,  must  show,  by  a  statement  of  facts, 
that  such  action  will  be  productive  of  injury  to  him,  and  be 
of  no  benefit  to  the  opposite  party. 

The  defendant  states  in  his  counter-affidavit  that  his  busi- 
ness calls  him  to  various  portions  of  Owyhee  county,  and 
to  the  states  of  Nevada  and  California,  and  that  he  can  not 
absent  himself  from  either  of  said  places  for  any  consider- 
able length  of  time  Without  great  inconvenience  and  serious 
moneyed  loss.  That  he  has  already  been  greatly  incon- 
venienced in  his  business  by  his  attendance  on  the  two 
trials  of  said  action  just  had,  and  can  not  go  into  the  im- 
mediate preparation  for  another  trial  and  proceed  to  Ada 
county  for  trial  at  the  next  term  of  said  court  without  great 
personal  annoyance  and  seriously  interrupting  the  course 
of  his  business,  to  his  great  damage.  It  is  difficult  to  see 
from  these  statements,  which  at  best  are  mere  opinions,  how 
a  trial  in  Ada  county  would  more  seriously  annoy  him  or 
injure  his  business  than  would  another  trial  in  Owyhee 
county.  He  would  be  obliged  to  absent  himself  from  his 
regular  business,  and  from  Nevada  and  California,  as  much 
in  a  trial  in  Owyhee  as  in  Ada  connty. 

And  from  the  fact,  taking  his  statement  as  true,  that  the 
onl^  witnnsses  to  the  facts  connected  with  his  counter-claim 
were  the  parties  to  the  action,  it  is  equally  difficult  to  see 
why  he  could  not  go  into  the  immediate  preparation  for  an- 
other trial  and  proceed  to  Ada  county  without  great  per- 
sonal annoyance  and  serious  interruption  to  his  business. 
By  this  showing  he  needed  no  witnesses,  and  the  business 
season  was  brought  to  a  close,  or  nearly  so,  and  the  next 
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term  of  the  Owyhee  coart  would  be  at  a  season  when  busi- 
ness men,  and  especially  those  haying  business  in  distant 
states,  would  be  more  seriously  incommoded  by  forced  ab- 
sence than  in  November,  when  the  Ada  couniy  court  con- 
vened. 

These  reasons,  and  the  other,  which  courts  always  take 
notice  of  in  applications  of  this  kind,  that  parties  acting  on 
the  defense  usually  work  for  delay,  were  considerations 
which  addressed  themselves  to  my  mind  in  granting  the 
change  of  venue. 

In  giving  my  views,  I  wish  to  lay  down  this  proposition 
as  a  rule  in  cases  of  this  kind,  to  wit,  that  as  a  principle  of 
law  it  can  not  be  held  that  a  court  has  abused  its  discretion, 
unless  it  is  made  to  appear  by  an  explicit  statement  of  facts 
that  its  exercise  has  clearly  worked  an  injury  to  the  party 
who  complains  of  its  action. 


FERDINAND  DANGEL  ET  AL.,  Respondents,  v.  DAYIS 

LEVY  ET  AL.,  Appellants. 

Reoord  on  Afpbal. — The  record  on  an  appeal  to  this  coart  ought  not  to  be 
incumbered  with  useless  repetitions. 

Errors  which  do  not  Prejudice. — For  errors  and  defects  in  the  pleadings 
and  proceedings,  which  do  not  affect  the  substantial  rights  of  the  party 
complaining,  a  judgment  will  not  be  reversed. 

Bond — Liabilitt. — The  affixing  of  the  sum  of  one  thousand  dollars  between 
the  signature  and  the  seal  of  the  obligor  to  a  bond,  the  penalty  of  which 
is  two  thousand  dollars,  will  not  have  the  effect  to  limit  his  liability  to 
one  thousand  dollars. 

Undertaking  for  Injunction — Justification  of  Sureties. — Under  our 
statute  in  a  bond  or  undertaking  for  an  injunction  for  two  thousand  dol- 
lars  or  less,  a  surety  can  not  justify  in  a  sum  less  than  that  named  as  a 
penalty  in  the  bond  or  undertaking. 

Undertaking — Alteration  of — ^Fraud. — When,  in  an  undertaking  for  two 
thousand  dollars,  the  figures  one  thousand  dollars  entered  bt^tween  the 
signature  and  seal  of  one  of  the  sureties,  were  erased  after  it  was  signed 
by  him;  this  was  no  fraud  upon  anyH>ther  surety  who  signed  the  under- 
taking after  the  erasure. 

Undertaking  for  Injunction — Erasure  in. — Where  an  undertaking  for 
an  injunction  was  executed  and  delivered  after  an  erasure  had  been  made, 
it  can  not  be  presumed  that  the  obligee  was  a  party  to  such  alteration  or 
erasure. 

Instructions. — The  relevancy  of  instructions  is  to  be  determined  by  the 
evidence  in  the  case. 
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Appeal  from  the  second  judicial  district,  Ada  coauty. 

Alanson  Smith  and  Albert  Heed,  for  the  appellants. 
Brumhack  &  Calialan,  for  the  respondents. 

HoLLiSTER,  C.  J.,  delivered  the  opinion;  Clark,  and 
Pmckett,  JJ.,  concurring. 

This  suit  was  instituted  in  the  district  court  of  Ada 
county  by  the  respondent  against  the  appellant,  Margaret 
Bay  and  J.  0.  Sims,  on  a  joint  and  several  injunction  bond 
executed  by  them,  in  the  penal  sum  of  two  thousand  dol- 
lars, in  which  a  judgment  was  obtained  against  the  appel- 
lant on  tHe  twenty-sixth  day  of  March,  1877,  for  two  thou- 
sand dollars  and  costs,  there  having  been  no  service  of 
summons  iipon  the  other  defendants.  From  the  judgment 
and  from  the  order  refusing  a  new  trial,  the  case  is  brought 
here  by  appeal. 

There  are  numerous  errors  assigned,  for  which  the  appel- 
lant claims  that  the  judgment  should  be  reversed,  which  we 
will  proceed  to  notice  in  their  proper  order:  1.  In  overrul- 
ing the  demurrer  to  the  complaint.  2.  In  holding  that  the 
complaint  stated  facts  sufficient  to  constitute  a  cause  of  ac- 
tion.    The  latter  specification  is  subdivided  as  follows: 

1.  Because  there  is  no  sufficient  allegation  in  said  com- 
plaint of  plaintiff's  ownership  of  the  property  alleged  to 
have  been  received  by  the  sheriff  and  converted  to  the  use 
of  the  defendant  Margaret  Bay,  and  for  other  purposes. 

2.  Because  there  is  no  allegation  of  the  insolvency  of  the 
defendant  Margaret  Bay,  and  nothing  to  show  that  plaint- 
iff Dangel  might  not  have  recovered  the  value  of  the  prop- 
erty so  seized  by  the  sheriff  by  bringing  his  suit  therefor, 
after  the  removal  of  the  prohibition  of  said  plaintiff  to 
bring  his  suit,  by  the  final  dissolution  of  the  injunction. 

3.  Because  the  said  plaintiff  has  not  exhausted  the  rem- 
edies required  to  be  applied  before  the  defendant  Levy 
could  be  made  legally  answerable  upon  the  bond  in  suit. 

4.  Because  said  defendant'  Levy's  liability  as  a  co-surety 
on  said  bond  could  not  attach,  if  at  all,  which  is  not  con- 
ceded, until  it  was  either  averred  or  alleged  in  said  com- 
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plaint,  tliat  defendant  Margaret  Bay,  who  appears  as  prin- 
cipal in  said  bond  set  forth  in  plaiutifiTs  complaint,  was 
unable  to  respond  in  damages. 

6.  Because  two  causes  of  action  were  improperly  united. 

As  these  objections  will  go  to  the  foundation  of  the  ac- 
tion,  we  will  proceed  to  consider  them  in  the  order  in  which 
they  are  taken. 

First,  that  there  is  no  sufficient  allegation,  etc.  After 
stating  the  execution  of  the  bond  by  the  obligors,  the  de- 
termination of  the  injunction  suit,  and  the  judgment  of  the 
district  court  that  the  plaintiff  Margaret  Bay  was  not  en- 
titled to  the  injunction,  the  complaint  alleges  that  plaintiff 
was  damaged  by  the  injunction  in  the  sum  of  two  thousand 
dollars,  as  follows:  cash  paid  J.  Brumback,  attorney  for 
plaintiff  in  the  injunction  suit,  three  hundred  dollars;  cash 
paid  F.  E.  Ensign,  attorney  for  plaintiff,  in  the  sum  of  two 
hundred  dollars;  cattle  sold  by  Margaret  Bay  after  the. ser- 
vice of  the  injunction,  of  the  value  of  six  hundred  and 
sixty-five  dollars,  and  cattle  sold  by  William  Bryon  after  the 
service  of  the  injunction,  of  the  value  of.  eight  hundred 
and  thirty-five  dollars,  and  interest  on  the  cattle  sold,  two 
hundred  dollars.  It  may  be  conceded,  so  far  as  the  ques- 
tion thus  presented  is  concerned,  that  there  is  no  sufficient 
allegation  of  property  in  the  cattle,  in  the  complaint,  to 
entitle  the  plaintiff  to  a  recovery  of  their  value;  but  as  the 
plaintiff  is  entitled  to  his  action  for  the  recovery  of  the  fees 
paid  by  him  to  his  attorneys  in  the  injunction  suit,  and 
which  were  properly  alleged  in  the  complaint,  the  demurrer 
going  to  the  whole  cause  of  action  and  not  to  that  portion 
of  it,  it  was  properly  overruled.  Had  the  defendant 
wished  to  take  advantage  of  the  defect  complained  of,  he 
should  have  demurred  to  the  complaint  because  it  was  am- 
biguous or  uncertain  in  that  respect.  Had  this  been  done, 
the  court  could  have  required  the  plaintiff  to  amend  the 
complaint,  or  precluded  him  from  offering  any  proof  as  to 
the  cattle. 

The  second  reason  assigned  under  this  head  is  not  tena- 
ble. The  condition  of  the  bond  sued  on,  was  that  Margaret 
Bay  as  principal,  and  J.  C.  Sims  and  D.  Levy  as  sureties, 
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do  jointly  and  severally  undertake,  etc.,  that  in  case  the 
said  injunction  shall  issue,  the  said  phuntiff,  Margaret  Bay, 
will  pay  to  the  said  Ferdinand  Dangel,  enjoined  such  dam- 
ages not  exceeding  two  thousand  dollars,  as  such  party  may 
sustain  by  reason  of  the  said  injunction,  if  the  district  court 
finally  decide  that  the  plaintiff  was  not  entitled  thereto. 
The  obligation  to  answer  in  damages,  by  the  sureties  on 
the  bond,  was  not  made  to  depend  upon  the  insolvency  of 
the  principal,  but  it  became  absolute  by  the  terms  of  the 
nndertaking,  when  the  court  in  which  the  injunction  suit 
w^s  pending  should  finally  decide  that  the  plaintiff  was  not 
entitled  to  the  injunction. 

If  the  principal  should  pay  the  damages,  the  sureties 
would  of  course  be  relieved  from  liability,  but  a  suit  against 
a  principal  is  not  necessary  to  determine  the  liability  of 
the  sureties. 

The  obligee  is  at  liberty  to  bring  his  suit  against  the 
principal,  but  he  is  not  obliged  to  do  so,  with  a  view  to  de- 
termine her  insolvency,  before  proceeding  against  either  of 
the  sureties.  Nor  is  the  fact  that  the  plaintiff  could  have 
brought  suit  to  recover  the  property  or  the  value  thereof 
against  the  sheriff  or  other  persons  holding  it  after  the  pro- 
hibition was  removed  a  sufficient  ground  of  objection  to 
the  action.  The  plaintiff  had  his  election  to  bring  his  suit 
for  the  recovery  of  the  property  or  its  value,  against  any 
one  who  had  converted  it  to  his  use,  after  the  prohibition 
was  removed,  or  on  the  bond,  and  having  chosen  the  latter, 
it  does  not  lie  in  the  mouth  of  the  defendant  to  complain. 

The  third  and  fourth  reasons  come  within  the  same  prin- 
ciple. It  is  further  claimed  that  the  complaint  is  bad,  be- 
cause the  plaintiff  united  two  causes  of  action,  to  wit:  a 
claim  for  the  amount  paid  Brumback,  and  the  amount  paid 
Ensign,  in  the  same  action.  It  seems  hardly  necessary  to 
say  that  the  amount  paid  to  these  two  attorneys,  being  for 
fees  in  the  injunction  suit,  constituted  but  one  cause  of 
action,  and  was  recoverable  as  part  of  the  damages  sustained 
by  the  injunction. 

The  third  specification  of  errors  is  as  follows:  The  court 
erred  in  overruling  said  demurrer,  on  the  various  grounds 
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therein  set  up,  other  than  those  specifically  above  enumer- 
ated— reference  to  said  demurrer  being  had,  will  more 
fully  and  at  length  appear — especially,  that  the  complaint 
is  ambiguous,  unintelligible,  and  uncertain,  and  that  there 
is  a  misjoinder  of  parties  defendant. 

We  have  disposed  of  the  questions  arising  upon  two  of 
the  grounds  of  demurrer,  to  wit,  that  several  causes  of 
action  are  improperly  united,  and  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
it  only  remains  to  notice,  under  this  specification,  the  remain- 
ing grounds  of  objection  set  up  by  the  demurrer.  The  first 
is  that  the  complaipt  is  ambiguous,  unintelligible,  and  un- 
certain in  this:  plaintiff  avers  that  defendants  made  and 
filed  their  bond  in  suit,  and  in  charging  defendants  for 
cattle  sold  by  Wm.  Bryon.  As  it  was  proper  for  the  plaint- 
iff to  sue  on  the  injunction  bond  and  allege  as  a  portion  of 
the  damages  for  the  breach  thereof,  that  Bryon  sold  cattle 
that  he  was  restrained  from  recovering  by  the  injunction, 
and  as  the  plaintiff  has  done  this,  though  in  not  very  apt 
terms,  it  must  be  confessed,  it  is  difficult  to  see  that  the 
complaint  was  objectionable  on  this  point.  The  demurrer, 
we  think,  on  this  ground,  was  quite  as  ambiguous  and  unin- 
telligible as  the  complaint,  and  failed  to  point  out  very 
clearly  any  proper  reason  for  the  objection. 

The  second  is,  that  there  was  a  misjoinder  of  parties  de- 
fendant. This  general  statement,  under  the  old  rules  of 
pleading,  would  be  bad;  for  it  is  in  substance  a  plea  in 
abatement,  and  such  plea  must  be  so  pleaded  as  to  enable 
the  plaintiff,  in  a  subsequent  suit  for  the  same  cause,  to  sup- 
ply the  defect  or  avoid  the  mistake  upon  which  the  plea  is 
founded,  or,  in  other  words,  it  must  be  so  framed  as  to 
give  the  plaintiff  a  better  suit.  Under  our  statute,  there  is 
no  ground  for  any  such  objection.  The  second  clause  of 
section  32,  chapter  33,  of  the  civil  practice  act,  page  86,  is 
as  follows:  If  the  action  be  against  defendants,  severally 
liable,  he  (the  plaintiff)  may  proceed  against  the  defendants 
served,  in  the  same  manner  as  if  they  were  the  only  defend- 
ants. This  the  plaintiff  has  done,  and  we  can  not  see  that 
the  complaint  was  defective  in  this  respect. 
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The  fourth  error  complained  of  is,  that  the  verdict  is 
against  the  evidence  in  this,  that  the  evidence  shows  no 
damage  beyond. the  amount  of  about  and  near  the  sum  of 
one  thousand  five  hundred  dollars.  We  have  gone  carefully 
through  the  testimony,  and  find  that  it  shows  that  the  prop- 
erty sold  by  the  sheriff  was  worth,  at  least,  eight  hundred 
and  five  dollars;  one  cow,  sold  to  Diesenroth,  forty-five 
dollars;  cattle,  sold  to  Jenkins,  two  hundred  and  eighty- 
niue  dollars;  one  cow,  sold  to  Jackson,  thirty  dollars;  two 
cows,  sold  to  Davis,  one  hundred  dollars;  two  cows,  sold  to 
Bobbins,  one  hundred  dollars;  fees  paid  to  Brumback  & 
Ensign,  five  hundred  dollars;  total,  one  thousand  eight  hun- 
dred and  sixty-nine  dollars.  To  this  is  to  be  added  the  in- 
terest thereon  from  some  time  in  June,  1873,  which  will  bring 
the  damages  up  to  more  than  the  jury  awarded  to  the  plaint- 
iff. 

The  fifth  error  assigned  is,  that  the  verdict  is  against  the 
evidence  in  the  case,  and  insufficient  to  justify  the  verdict 
in  this;  1.  There  was  no  sufficient  evidence  of  a  demand 
for  the  property  alleged  to  have  been  converted.  It  is 
sufficient  to  say  on  this  point  that  the  action  is  upon  the 
bond,  and  not  an  action  for  the  recovery  of  the  property. 
There  is  no  obligation  imposed  upon  the  plaintiff  to  sue  for 
the  property,  and  as  a  consequence  he  was  not  put  to  his 
demand  before  bringing  his  suit  upon  the  bond.  Even 
were  it  otherwise,  and  had  such  suit  been  brought,  no  de- 
mand would  have  been  necessary,  for  the  possession  of  it 
by  Mrs.  S*ay  and  the  sheriff  was  tortious  ab  initio  as  against 
Dangel. 

2.  There  was  no  sufficient  evidence  of  the  execution  of 
the  bond  sued  on  on  the  part  of  the  defendant  D.  Levy. 
The  answer  to  this  is,  there  was  no  denial  in  Levy's  answer 
of  its  execution.  The  defendant  says  it  was  never  fully 
executed,  and  then  proceeds  to  show  that  he  was  induced 
to  sign  the  bond  by  fraudulent  representations,  but  by 
whom  made  it  does  not  appear. 

3.  There  was  no  evidence  showing  that  plaintiff  could  not 
have  recovered  the  amount  sued  for,  or  that  it  could  not 
have  been  collected  of  Margaret  Bay,  defendant,  who,  as 
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principal  on  the  bond,  was  first  liable.  This  qnesiion  has 
been  disposed  of  in  the  consideration  given  to  the  second 
specification  of  the  second  error  assigned,  supra. 

4.  Becaase  the  evidence  shows  that  the  plaintiff  Dangel 
could  have  no  title  to  the  property  in  dispute,  because  a 
judgment  unreversed  was  proven,  where  the  title  to  said 
property  was  found  in  said  defendant,  Margaret  Bay,  at  the 
commencement  of  this  suit,  and  is  still  in  her.  On  an  ap- 
peal to  this  court  from  the  judgment  of  the  district  court 
in  the  case  of  Margaret  Ray  v.  Henry  T.  Ray  and  Ferdiivarui 
Dangel,  which  was  brought  to  carry,  into  effect  the  decree 
of  the  district  court  in  the  divorce  suit  of  Margaret  Ray  v. 
Henry  T.  Ray,  in  which  it  was  adjudged  that  the  property 
in  controversy  was  not  in  Dangel,  or  rather  was  in  Bay  and 
wife,  this  court  decided  that  such  decree  was  void  so  far  as 
it  affected  the  right  of  Dangel  to  the  property,  because  he 
was  not  a  party  to  the  proceedings  in  the  divorce  suit.  The 
fact  that  he  took  an  appeal  to  this  court  from  the  judgment 
of  the  district  court  in  this  case  did  not  have  the  effect  to 
keep  the  title  to  the  property  adjudged  to  her  in  the  divorce 
suit  in  Margaret  Bay,  until  the  decision  in  this  court  was 
had. 

The  judgment  in, this  court  was  that  she  never  had  any 
title  to  it  under  the  decree  in  the  divorce  suit  as  against 
Dangel,  and  as  a  consequence,  she  could  assert  none  under 
it  as  against  Dangel  at  any  time.  Dangel,  instead  of  ap- 
pealing the  case,  could  have  proceeded  at  once  against  her 
for  the  recovery  of  the  cattle,  and  was  about  to  do  so,  but 
was  restrained  by  the  district  court.  In  such  a  proceeding 
the  judgment  of  the  district  court  in  the  divorce  suit  could 
not  have  been  pleaded  in  bar  of  the  action,  for  it  was  a  mere 
nullity,  and  would  have  been  so  regarded  had  it  been  set 
up  as  a  defense. 

5.  Because  the  evidence  on  the  face  of  the  bond  tended 
to  show  a  fraud  against  the  defendant  Levy,  and  the  verdict 
is  against  the  evidence. 

It  is  claimed  that  between  the  signature  of  J.  C.  Sims 
on  the  bond  and  the  seal  affixed  to  it,  there  had  been  an 
erasure  of  the  figures   SIOOO,  after  Sims  had  signed  it, 
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and  that  by  reason  thereof,  such  a  fraud  had  been  per- 
petrated as  to  render  the  bond  void  as  to  the  defendant 
Levy.  The  bond,  as  has  been  observed,  was  a  joint  and 
several  bond,  the  penalty  of  which  was  two  thousand  dollars. 

The  statute  finds  that  on  granting  an  injunction,  the  court 
or  judge  shall  require,  except  where  the  people  of  the  ter- 
ritory are  a  party  plaintiff  with  sufficient  sureties,  to  the 
effect  that  the  plaintiff  will  pay  to  the  party  enjoined  such 
damage,  not  exceeding  an  amount  to  be  specified,  as  such 
party  may  sustain  by  reason  of  the  injunction,  if  the  court 
finally  decide  that  the  plaintiff  was  not  entitled  thereto. 
Upon  an  inspection  of  the  bond  there  seemed  to  have  been 
something  erased  at  the  place  indicated,  but  what  had  been 
erased,  by  whom  erased,  and  at  what  time,  there  was  noth- 
ing to  show.  Conceding,  however,  that  these  figures  had 
been  placed  there  before  Sims  signed  the  bond,  and  had 
been  subsequently  erased,  we  can  not  conceive  that  this 
could  possibly  have  changed  the  legal  effect  of  the  oond, 
or  limited  the  liability  of  Sims  to  one  thousand  dollars. 
The  execution  of  the  bond  being  shown,  the  court  could 
only  look  to  the  body  of  it  to  determine  its  legal  character. 
If  the  bond  was  signed  by  Sims,  the  mere  affixing  these 
figures  to  his  signature  could  not  lessen  his  liability,  be- 
cause it  was  fixed  by  the  terms  of  the  bond. 

The  sixth,  seventh,  eighth,  and  ninth  specifications  under 
this  head,  to  wit,  that  the  verdict  is  against  the  evidence; 
that  there  was  not  sufficient  evidence  of  the  value  of  the 
property,  beyond  the  sum  of  one  thousand  five  hundred 
dollars;  that  there  was  not  sufficient  evidence  to  show  that 
plaintiff  was  entitled  to  recover;  and  that  the  verdict  is 
against  the  weight  of  evidence,  have  been  heretofore  con- 
sidered, and  need  no  further  answer. 

The  sixth  assignment  of  error,  that  is,  that  the  court 
erred  in  overruling  defendant's  motion  for  a  new  trial,  be- 
cause, first,  there  was  no  sufficient  proof  of  the  execution  of 
the  bon4  by  the  defendant  Levy,  has  been  already  consid- 
ered. 

The  second  ground  of  error  under  this  assignment,  to 
wit,  because  a  fraud,  and  the  facts  constituting  the  same, 
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were  distinctly  set  oat  and  alleged  in  the  answer  of  Levy, 
in  the  procuring  of  his  signature  to  the  same,  by  which  he 
was  deceived  and  suffered  injury,  brings  under  considera- 
tion the  answer  of  the  defendant  Levy  on  this  point.  It  is 
as  follows:  That  this  defendant,  for  his  further  answer, 
avers  that  said  undertaking  was  never  fully  executed,  for 
that  he  only  agreed  to  become  surety,  together  with  some 
other  responsible  person  or  persons  that  could  justify  to  the 
full  amount  of  t\^o  thousand  dollars;  that  this  defendant  is 
informed  and  believes  that  the  said  defendant,  J.  C.  Sims, 
never  did  justify  to  the  sum  of  two  thousand  dollars,  or  in 
any  other  or  greater  sum  than  one  thousand  dollars,  and 
that  it  was  expressly  understood  and  agreed  that  the  said 
J.  C.  Sims  could  not  and  would  not  justify  to  more  than 
that  sum,  to  wit,  one  thousand  dollars.  That  said  under- 
taking was  never  executed  in  accordance  with  the  under- 
standing and  agreement.  That  said  justification  of  the  said 
Sims  was  procured  through  mistake  and  fraud  and  misrep- 
resentation, all  of  which  was  without  the  knowledge  or  con- 
sent of  this  defendant,  etc. 

Laying  out  of  view  entirely  the  question  whether  the 
facts  above  pleaded  might  be  set  up  by  way  of  defense,  by 
Sims  himself,  in  a  suit  brought  against  him  upon  the  under- 
taking, we  are  clearly  of  the  opinion  that  the  answer  does 
not  show  fraud  against  Levy.  It  is  to  be  observed  that  in- 
junction bonds  are  procured  by  the  plaintiff  in  injunction 
suits,  and  not  by  the  defendant.  He  has  no  agency  in  the 
matter,  and  is  merely  a  passive  instrument  in  the  hands  of 
the  law,  and  is  obliged  to  accept  the  bond  when  properly 
executed  and  approved  by  the  judge.  In  this  sense,  he  in 
no  wise  became  a  party  to  the  fraud,  and  can  not  be  held 
responsible  for  any  false  representations  not  made  by  him- 
self, by  which  a  party  is  induced  to  sign  the  bond.  If,  as 
is  claimed,  Sims  did  not  justify  in  a  greater  sum  than  one 
thousand  dollars,  it  is  not  pretended  that  the  plaintiff  knew 
this  fact,  or  did  anything  to  deceive  the  defendant.  Upon 
the  face  of  the  bond,  and  by  the  certificate  of  the  justice  of 
the  peace  who  took  Sims'  justification,  it  appears  that  he 
became  responsible  for  the  full  sum  of  two  thousand  dol- 
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lars.  It  is  admitted  by  the  defeudant  that  he  signed  the 
bond  after  the  pretended  erasure  was  made,  and  with  fall 
knowledge  of  the  fact,  and  he  can  not  be  permitted  now  to 
plead  that  he  was  deceived  or  defrauded  thereby. 

But  the  presumption  is,  that  if  any  erasure  was  made,  it 
was  done  with  the  full  knowledge  of  Sims  and  the  defendant, 
and  with  their  consent,  before  the  bond  was  submitted  to 
the  judge  for  his  approval,  and  filed  in  the  case.  In  all  un- 
dertakings where  sureties  are  required,  where  the  penal  sum 
does  not  exceed  two  thousand  dollars,  the  sureties  can  not 
justify  in  a  less  sum  than  the  penalty,  and  it  must  follow, 
that  if  the  bond  had  been  presented  for  approval,  with  the 
limited  liability  claimed  for  Sims,  the  judge  would  have 
required  the  restrictive  clause  to  be  stricken  out  as  not  con- 
forming to  the  requirements  of  the  statute. 

The  conclusive  answer  to  the  objection  is,  as  has  been 
already  seen,  that  it  was  an  immaterial  alteration,  and  did 
not  affect  the  validity  of  the  bond  as  to  any  of  the  parties  to 
it.  This  we  believe  disposes  of  all  the  objections  raised  in 
the  assignment  of  errors,  under  this  head,  except  those  aris- 
ing from  the  instructions  given  and  refused,  to  which  excep- 
tions were  taken. 

It  is  alleged  that  the  court  erred  in  giving  instructions  1, 
2,  3,  4,  and  5,  for  the  plaintiff,  but  as  the  defendant  has 
only  taken  exceptions  to  the  first  and  second,  these  only  will 
be  considered.  The  first  is  as  follows:  Dangel  is  not 
affected  in  his  rights  by  any  process  issued  in  the  suit  of 
Margaret  Ray  v.  Hem*y  T.  Ray.  He  could  not  be  made  a 
party,  by  proceeding  subsequent  to  judgment.  The  mean- 
ing of  this  instruction  is  somewhat  obscure,  but  it  in  effect 
charged  the  jury,  that  the  plaintiff  could  not  be  bound  by 
the  judgment  or  decree  in  the  divorce  suit  of  Ray  v.  Ray^ 
which  adjudged  the  property  in  controversy  to  be  in  Ray 
and  wife,  against  the  plaintiff,  by  a  suit  brought  subse- 
quently, to  validate  and  enforce  the  decree  in  the  divorce 
suit,  in  which  he  was  not  a  party.  There  was  no  error  in 
giving  this  instruction,  for  it  can  not  be  pretended  that  the 
plaintiff  was  or  could  be  precluded  from  asserting  his  right 
to  the  cattle  in  controversy,  by  any  judgment  rendered  in  a 
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suit  to  which  he  was  not  a  party.  Nor  could  his  title  thereto 
be  adjudged  in  such  suit  to  be  in  Margaret  Bay  and  Henry 
T.  Bay  as  against  him. 

The  second  instruction,  to  wit,  if  the  plaintiff,  Dangel, 
was  the  owner  of  the  cattle  seized  by  the  sheriff  of  Ada 
county,  and  was  not  a  party  to  the  suit  of  Margaret  Bay  v. 
Henry  T,  Ray,  he  is  entitled  to  recover  the  value  of  all  cat- 
tle sold  either  by  the  sheriff  of  Ada  county  or  Mrs.  Bay, 
subsequent  to  the  issuing  and  service  of  the  injunction  in 
the  case  of  Margaret  Ray  v.  F,  Dangel  and  Henry  T,  R'ly, 
excepting  such  as  he  may  have  subsequently  obtained  pos- 
session of  without  purchasing  them,  is  fully  sustained  by 
the  evidence  in  the  case.  It  may  be  conceded  for  the  pur- 
pose of  this  instruction,  that  the  complaint  did  not  allege 
property  in  the  cattle  sold  to  be  in  the  plaintiff,  but  the  de- 
fendant treated  this  question  as  an  issue,  and  suffered  the 
plaintiff,  without  objection,  to  introduce  evidence  of  his 
title  thereto  and  the  value  thereof,  and  it  is  too  late  to  raise 
such  objection,  for  the  first  time  in  this  court,  the  evi- 
dence having  gone  to  the  jury;  it  was  proper  to  instruct 
them  as  to  the  law  applicable  thereto.  Indeed,  it  would 
have  been  erroneous  to  have  refused  to  charge  upon  a  ques- 
tion raised  by  the  evidence.  (See  Iisk  v.  Bailey^  51  N.  T. 
150;  Comatock  v.  Doyle,  3  How.  Pr.  97.) 

It  is  urged  that  there  was  error  in  refusing  defendant's 
.fifth  instruction,  which  is  as  follows:  The  plaintiff  is  not 
entitled  to  recover  in  this  action  for  the  cattle,  if  any,  that 
returned  to  plaintiff  Dangel  and  were  retained  by  him,  even  if 
they  had  been  driven  away  and  sold,  for  he  is  only  entitled 
to  recover  for  actual  loss  and  damage  during  the  existence 
of  the  injunction. 

As  the  plaintiff's  second  instruction  covers  the  same  point, 
it  was  unnecessary  to  repeat  it,  and  there  was  no  error  in 
refusing  it.  The  sixth  instruction  asked  by  the  defendant 
and  refused  by  the  court  is  as  follows:  The  bill  of  sale  from 
Henry  T.  Bay  to  Ferdinand  Dangel  is  only  prima  facie  evi- 
dence of  title,  and  at  most  conveys  to  the  purchaser  such 
right  and  title  as  the  vendor  then  had  to  the  property  con- 
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veyed  by  such  bill  of  sale.  The  refusal  to  give  this  instruc- 
tion, the  defendant  claims  was  erroneous. 

Aside  from  the  evidence  of  title  contained  in  the  bill  of 
sale,  the  proof  shows  that  the  property  sold  by  the  sheriff, 
for  the  recovery  of  the  value  of  which  this  suit  is  brought, 
was  levied  on  as  the  property  of  Henry  T.  Eay,  in  the  suit 
of  Margeret  Ray  v.  Henry  T.  Bay,  and  at  the  instance  of 
the  former  to  satisfy  her  costs  in  that  suit.  She  treated  it 
as  his  property,  and  under  the  decree  of  the  court  in  that 
suit  it  was  set  apart  to  him  as  his  share  of  the  common 
property  of  himself  and  wife;  but,  as  to  the  title  to  her 
share  of  the  property,  which  she  took  by  the  decree  of  the 
court  in  the  divorce  suit,  in  addition  to  the  bill  of  sale,  the 
proof  shows  that  her  title  under  that  decree  was  not  valid, 
but  that  it  was  in  Dangel,  and  so  adjudged  by  this  court  in 
recovering  the  judgment  of  the  district  court,  in  the  case  of 
Bay  V.  Dangel  and  Bay,  already  referred  to.  That  question 
was  res  judicata,  and  was  no  longer  an  open  one  for  the  con- 
sideration of  the  jury,  and  it  was  properly  withheld  from 
them. 

The  defendant's  seventh  instruction,  which  was  refused, 
is  as  follows:  But  if  the  jury  believe  from  the  evidence 
that  the  title  to  the  property  in  such  bill  of  sale  described, 
was  after  the  execution  and  delivery  of  such  bill  of  sale, 
and  the  property  therein  set  forth  and  described,  to  said 
plaintiff  Dangel  by  said  Bay,  futher  adjudicated  and  deter- 
mined by  the  final  judgment  of  the  court  in  the  divorce 
suit  of  JUargaret  Bay  v.  Henry  T,  Bay,  and  that  such  re- 
mains unrepealed  and  unrecovered,  then  the  title  by  such 
judgment  is  superior  to  the  title  by  such  bill  of  sale,  and 
must  prevail,  and  in  such  case  the  jury  will  find  for  the  de- 
fendant. There  was  no  error  in  refusing  this  instruction. 
In  the  first  place  it  places  the  plaintiffs  right  to  recover 
entirely  on  the  question  of  his  ownership  of  the  property 
in  controversy,  whereas  he  has  a  right  of  action  for  the 
recovery  of  the  fees  paid  by  him  to  his  attorneys  in  the  in- 
junction suit,  and  that  it  is  well  brought  for  such  purpose. 

In  the  next  place  the  instruction  is  based  upon  the  legal 
conclusion  that  the  judgment  awarding  Margaret  Bay  the 
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property,  in  a  suit  in  wbicb  Dangel  was  not  a  party,  was 
not  void  as  to  him,  bat  only  voidable  on  an  appeal  there- 
from and  a  reversal  thereof.  This  court  has  already  deter- 
mined, in  the  case  of  Ray  v.  Ray  and  Dar^gel^  that  such  judg- 
ment was  absolutely  void,  as  to  the  plaintiiBT,  and  such  we 
now  hold  was  the  case.  It  was  not  necessary  that  any  ap- 
peal should  be  taken  to  determine  that  question,  but  that 
Danp;el  might  treat  it  as  a  nullity  and  not  binding  upon  him. 

The  defendant's  eighth  instruction  embraces  the  samd 
principle  of  law,  and  was  properly  refused. 

The  defendant's  ninth  instruction,  which  was  refused,  is 
as  follows :  The  order  made  by  Judge  Noggle,  extending  the 
time  of  the  process  issued  in  the  divorce  suit  of  Ray  v.  Ray^ 
was  void  and  without  authority  of  law,  and  any  damcLges 
caused  thereafter,  by  reason  of  the  said  order,  to  Dangel, 
can  not  be  recovered  in  this  action.  Without  stopping  to 
consider  the  question  whether  the  judge  had  authority  to 
extend  the  life  of  the  process,  it  is  a  sufficient  answer  to  this 
objection  to  say  that  the  order  extending  the  time,  by  which 
the  plaintiff  sought  to  show  his  title  to  the  property,  and 
his  damages  in  part,  was  admitted  in  evidence  without  ob- 
jection from  the  defendant,  and  treated  by  him  as  legitimate 
evidence,  and  he  could  not  thereafter  be  permitted  to  de- 
stroy its  effect  by  the  instruction  asked  for.  Had  he  deemed 
it  inadmissible,  he  should  have  objected  to  its  introductioDy 
or  had  it  been  inadvertently  admitted,  he  should  have  moved 
to  strike  out,  and  if  the  rulings  of  the  court  had  been  against 
him,  should  have  taken  his  exceptions  in  due  form. 

The  tenth  instruction  covers  substantially  the  same 
grounds,  and  for  the  same  reasons  was  properly  refused. 

The  eleventh  instruction  is  as  follows:  If  the  jury  believe 
from  the  evidence,  that  the  cattle  sold  by  Mrs.  Bay  were 
delivered  to  her  by  virtue  of  process  issued  in  the  divorce 
suit,  and  that  they  were  the  cattle  decreed  to  her  in  that 
action,  then  the  plaintiff  can  not  recover  therefor,  nor  the 
value  thereof.  It  is  unnecessary  to  repeat  what  has  already 
been  said,  that  Mrs.  Bay  took  no  title  to  the  cattle  men- 
'  tioned  by  the  decree  of  the  court  in  the  divorce  Bxiit  as 
against  Dangel. 
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No.  12,  to  wit,  if  the  jury  believe  from  the  evidence  that 
the  plaintiff  had  the  same  remedy  to  sue  for  and  recover 
the  cattle,  after  the  injunction  was  dissolved,  that  he  had  at 
the  time  of  its  issuing,  then  he  is  not  entitled  to  recover, 
was  properly  refused  for  these  reasons:  1.  It  places  the 
plaintiff's  entire  right  to  recover  on  the  ground,  that  if  he 
had  no  right;  of  action  for  the  recovery  of  the  value  of  the 
cattle,  he  could  not  sue  for  the  recovery  of  the  fees  paid 
his  attorneys  in  the  injunction  suit.  2.  It  requires  the 
court  to  charge  the  jury,  that  they  may  determine  whether 
the  plaintiff  had  the  legal  right  to  sue  for  the  cattle,  as  a 
question  of  fact,  whereas  it  is  purely  a  question  of  law  for 
the  court;  and  3.  It  denies  to  plaintiff  the  right  to  elect  in 
the  choice  of  his  remedies,  by  action  on  the  bond  or  for  the 
recovery  of  the  cattle  or  the  value  thereof. 

Nos.  13,  14,  15,  iind  16  all  go  to  one  point,  and  may  be 
considered  together. 

No.  13  is  as  follows:  If  the  jury  believe  from  the  evidence 
that  the  defendant,  Levy,  was  induced  to  sign  the  bond  in 
suit  with  the  express  understanding  that  one  other  good  and 
responsible  surety  was  to  sign  with  him  as  a  co-surety,  and 
that  by  a  fraud  upon  him  and  by  a  deception  the  co-surety 
that  appears  upon  said  bond  did  not  justify  to  the  full 
amount  of  the  said  bond,  but  that  through  mistake  of  the 
justice  of  the  peace,  the  bond  shows  that  said  J.  G.  Sims  did 
regularly  justify  to  said  full  amount  of  two  thousand  dollars, 
but  that  he  did  not  do  so,  the  plaintiff  can  not  recover  in 
this  action.  It  is  sufficient  to  say,  in  answer  to  this  objec- 
tion, that  there  was  no  evidence  in  the  case,  to  support 
either  of  these  instructions,  and  besides,  the  alteration 
claimed  to  have  been  made  was  not  a  material  alteration^ 
and  did  not  effect  the  liability  of  the  defendant. 

Nos.  17  and  18  require  the  court  to  charge  the  jury  that 
the  plaintiff  can  not  recover  in  this  action  for  damages 
caused  by  the  act  of  the  sheriff  in  obeying  the  final  process 
of  the  court,  issued  in  the  case  of  Bay  v.  Bay,  to  carry  out 
the  decree  of  the  court  in  said  cause. 

The  reasons  for  upholding  the  court  in  the  refusal  to  so 
charge  the  jury,  have  been  repeatedly  given  in  the  preoed- 
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iDg  portions  of  this  opinion,  and  they  need  no  farther  eluci- 
dation. 

The  only  errors  assigned  by  the  appellant  not  already  con- 
sidered, which  are  deemed  important  to  notice,  are  founded 
upon  the  refusal  to  admit  the  testimony  of  A.  Martin,  J.  C. 
Sims,  and  A.  Heed,  offered  by  the  defendant  touching  the 
alleged  alteration  of  the  bond,  and  to  the  conditions  upon 
which,  it  was  claimed,  defendant  Levy  only  agreed  to  exe- 
cute it,  and  also  to  the  decision  of  the  court,  permitting  the 
bond  to  be  inspected  by  the  jury,  and  in  giving  it  in  evi- 
dence to  the  jury.  The  witness,  Martin,  testified  that  he 
recognized  the  instrument,  and  that  he  took  the  justification 
of  Sims,  whose  signature  appeared  to  it. 

The  plaintiff  formally  objected  to  any  evidence  of  or  con- 
cerning the  signature  of  the  said  Sims,  or  of  said  erasure, 
or  of  any  alteration  of  said  bond.  The  counsel  for  the 
defendant  admitted  that  no  change  or  alteration  had  been 
made  in  the  bond  since  it  was  signed  by  defendant  Levy. 
Whereupon  the  defendant's  counsel  offered  the  following 
propositions: 

1.  We  propose  to  show  by  this  witness  (Martin),  th^t 
Mr.  Sims,  when  he  signed  this  bond  and  made  his  justifi- 
cation thereto,  that  he,  Sims,  expressly  three  times  dis- 
tinctly limited  his  liability  to  one  thousand  dollars,  and 
stated  at  the  time  that  he  could  not  justify  to  more  than 
one  thousand  dollars,  that  the  one  thousand  dollars  was 
placed  on  the  bond  at  the  time  between  the  signature  of  the 
said  Sims  and  the  seal.  This  erasure  was  before  the  ex- 
ecution of  the  bond  by  the  defendant  Levy.  2.  We  pro- 
pose to  show  further  by  this  witness  that  the  bond  has 
been  altered  since  said  justification  of  Sims  was  made,  and 
since  said  bond  left  the  hands  of  said  witness  Martin. 

The  court  overruled  both  propositions. 

The  following  question  was  then  propounded  to  this  wit- 
ness: Has  this  bond  been  altered  since  it  left  your  hands 
when  the  justification  of  Sims  was  taken  by  you?  This 
question  was  objected  to  and  the  objection  sustained. 

The  defendant's  counsel  then  called  J.  C.  Sims,  to  whom 
the  following  questions  were  put:    To  what  amount  did 
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you  justify  7  and  Has  that  bond  been  altered  by  erasure 
since  you  signed  it;  if  so,  what  has  been  erased  ?  To  both 
of  which  the  plaintiffs  counsel  objected,  and  the  objection 
was  sustained. 

A.  Heed  was  then  called  as  a  witness  for  defendant,  who 
was  asked :  Did  you  in  the  presence  of  Mrs.  Bay  have  any 
conversation  with  defendant  Levy  before  he  signed  the 
bond  in  suit,  and  did  he  not  limit  his  liability  upon  said 
bond  by  the  condition  that  another  good  and  sufficient 
surety  equal  in  amount  and  value  to  himself  in  the  sum  of 
two  thousand  dollars  should  be  procured  to  go  upon  the 
bond  with  him  ?  This  question  was  objected  to  by  plaint- 
iff, and  the  objection  sustained.  / 

The  plaintiff  then  offered  the  bond  in  suit  in  evidence, 
which  was  objected  to  by  the  defendant,  and  the  objection 
overruled,  and  the  bond  was  read  to  the  jury. 

It  is  not  necessary  to  consider  at  length  the  questions 
raised  upon  these  rulings  of  the  court,  for  they  have  been 
pretty  fully  discussed  already,  but  it  may  be  well  to  say, 
that  no  presumption  can  be  derived  from  the  proposed  tes- 
timony, that  the  plaintiff  erased,  or  caused  to  be  erased, 
the  figures  which  it  is  claimed  attached  to  Sims*  name,  and 
for  this  reason,  that  if  done  at  all,  it  was  done  before  the 
execution  of  the  bond  by  Levy,  and  of  course  before  it 
came  into  the  hands  of  the  plaintiff,  as  is  shown  by  the 
defendant's  own  admission. 

As  the  introduction  of  the  bond  in  evidence  was  neces- 
sary to  establish  the  plaintiff's  case,  and  as  its  execution 
was  not  denied  in  the  answer,  there  was  no  error  in  letting 
it  go  to  the  jury.  There  have  been  many  points  raised  in 
the  case  by  the  assignment  of  errors,  which  in  their  essen- 
tial features  are  the  same  as  have  been  already  discussed. 
This  has  made  the  duty  of  examining  them  very  laborious, 
and  as  it  was  unnecessary  to  the  defendant's  case,  we  can 
not  refrain  from  expressing  our  disapproval  of  the  practice 
of  incumbering  a  record  with  needless  repetitions. 

There  have  been  many  errors  and  defects  in  the  pleadings 
and  proceedings  in  the  various  stages  of  the  case,  but  we 
can  not  say  that  they  affect  the  substantial  rights  of  the 
47    ^ 
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party  complaining.  When  such  appears  to  be  the  case,  we 
mast  hold  under  the  statute,  that  the  judgment,  for  this  rea- 
son, should  not  be  reversed. 

After  a  patient  and  most  thorough  examination  of 
the  questions  involved,  we  are  constrained  to  hold  that 
there  was  no  error  in  the  judgment  of  the  court  below,  or 
in  the  order  overruling  the  motion  for  a  new  trial,  and  that 
both  must  be  affirmed  at  appellant's  cost. 


PARADINE  LINDSAY,  Appellant,  v.  ANNEAS  WTATT, 

Eespondent. 

Claim  and  Dbiivkrt — Pleading — ^Kbw  Mattsr. — When,  in  mi  action  in 
claim  and  delivery  for  the  recovery  of  personal  property,  the  complaint 
alleges  ownership  and  a  right  to  the  possession,  the  answer  denying  these 
allegations,  it  is  not  error  in  the  court  to  allow  the  defendant  to  prove 
his  right  to  the  possession  by  virtue  of  a  lien  to  defeat  a  recovery  by 
plaintiff.  The  establishment  of  such  right  by  defendant  is  not  new 
matter  required  to  be  affirmatively  pleaded. 

Appeal  from  the  second  judicial  district,  Ada  county. 

Huston  &  Gray,  for  the  appellant. 
F.  E.  Ensign,  for  the  respondent. 

Pbiokett,  J.,  delivered  the  opinion.  Hollisteb,  C.  J., 
and  Clabe,  J.,  concurring. 

Action  of  claim  and  delivery  for  the  recovery  of  a  mare. 
The  complaint  alleges  that  at  the  commencement  of  the 
action,  the  plaintiff  was  the  owner  and  entitled  to  the  posses- 
sion of  the  property  therein  described,  and  th^t  defendant, 
after  demand  by  plaintiff  for  its  possession,  unlawfully  de- 
tained the  same.  The  answer  denies  that  plaintiff  was  the 
owner,  or  was  entitled  to  the  possession  of  the  property;  or 
that  the  defendant  ever  unlawfully  withheld  or  detained  it 
from  the  plaintiff.  The  cause  was  tried,  and  a  judgment 
rendered  for  the  defendant. 

The  case  is  brought  to  this  court  upon  a  bill  of  excep- 
tions, from  which  it  appears  that  upon  the  trial,  the  defend* 
ant  while  being  examined  as  a  witness  in  his  own  behalf. 
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was  asked  the  following  question:  "Haye  you  had  the  care 
and  keeping  of  the  mare  in  question  since  the  same  was 
foaled;  if  so,  how  long  have  you  had  the  mare  in  keeping, 
and  what  is  it  worth?  To  this  question  plaintiff  objected, 
as  being  irrelevant  and  inadmissible  under  the  pleadings, 
because  there  was  no  special  property  or  claim  for  keeping, 
alleged  in  the  answer.  The  defendant's  counsel  stated  that 
the  object  of  the  inquiry  was  to  establish  a  right  of  posses- 
sion and  a  special  property  to  the  mare  in  question  to  be  in 
the  defendant  under  a  lien  for  keeping  the  same.  The 
court  overruled  the  objection  and  plaintiff  excepted.  The 
answer  to  the  question  does  not  appear  in  the  record. 

It  is  urged  by  the  plaintiff  and  appellant,  that  in  order  to 
entitle  the  defendant  to  prove  a  claim  to  the  property  or  its 
possession  under  or  by  virtue  of  a  lien,  he  should  have  set 
up  such  claim,  and  alleged  such  lien,  affirmatively,  in  his 
answer.  That  it  is  new  matter  which  must  be  pleaded,  in 
order  to  admit  evidence  of  it.  The  true  test  whether  matter 
is  new,  within  the  meaning  of  the  code  requiring  a  state- 
ment thereof  to  be  contained  in  the  answer,  can  best  be 
determined  by  the  effect  and  operation  that  it  has  upon  the 
issues  presented  by  the  complaint.  If  it  only  controverts 
the  original  cause  of  action,  tendering  no  new  issue,  it  is 
merely  a  traverse,  as  nothing  new  is  involved  in  it;  and  it 
can  not  be  called  new  matter,  even  though  the  traverse  be 
expressed  in  affirmative  words.  If,  on  the  other  hand,  it 
raises  a  new  issue,  or  involves  the  introduction  of  a  new  in- 
gredient as  the  basis  of  one,  by  way  of  confession  and 
avoidance,  then  it  is  new  matter,  and  must  be  pleaded 
affirmatively. 

Looking  to  the  pleadings  in  this  case,  we  find  that  the 
plaintiff,  by  her  complaint,  alleges  ownership  of  the  prop- 
erty and  a  right  to  its  immediate  possession.  These  allega- 
tions authorized  the  plaintiff  to  prove  her  ownership  and 
her  right  to  possession,  by  showing  how  she  became  owner 
and  entitled  to  possession;  and  if  it  was  through  purchase 
from  a  former  owner,  who  had  in  any  manner  pledged  the 
property  to  the  defendant,  it  was  certainly  competent  un- 
der her  pleading  for  plaintiff  to  show  that  she  had  become 
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entitled  to  its  possession  by  payment,  or  by  tendering  to 
the  pledge,  the  sum  of  money  secured  by  the  pledge  of  the 
animal  in  question. 

The  defendant's  answer  denies  the  ownership  and  right 
of  possession  in  the  plaintiff,  and  the  unlawful  detention  of 
defendant.  These  denials  put  in  issue  the  allegations  of 
the  complaint.  If  instead  of  denying,  in  this  manner,  the 
defendaut  had  affirmatively  stated  that  he,  or  a  third  per- 
son, was  the  owner,  or  entitled  to  the  possession  of  the 
property,  and  had  stated  the  facts  constituting  the  basis  of 
Huch  rights,  he  would  not  thereby  have  tendered  a  new  is- 
sue, but  would,  by  affirmative  language,  have  merely  nega- 
tived the  plaintiff's  allegations.  If,  as  we  have  asserted, 
it  was  proper  for  the  plaintiff,  under  her  general  allegation 
of  ownership  and  right  to  the  possession,  to  show  that  she 
had  tendered  .defendant  the  amount  of  his  lien,  it  was 
equally  proper  for  the  defendant,  under  his  denials,  to  offer 
evidence  to  show  that  he  had  a  valid  subsisting  lien  upon 
the  property. 

The  conclusion  arrived  at  is,  that  the  plaintiffs  alleged 
ownership  and  right  to  the  possession  of  the  property  was 
put  in  issue  by  the  denials  of  the  answer,  and  that  the  dis- 
trict court  committed  no  error  in  allowing  the  defendant  to 
prove  a  lien,  as  the  basis  of  a  right  in  himself  to  the  pos- 
session of  the  mare,  and  thus  to  disprove  the  plaintiff's  al- 
leged title  to  the  immediate  possession. 

The  judgment  of  the  district  court  is  affirmed. 
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D.  B.  ETHELL,  Adm'r,  Eespondent,   v.  B.  J.  NICH- 
OLS, Appellant. 

Pbobatk  Coukts — JtnusDicTioN. — Probate  courts  are  courts  of  special  and 
limited  statutory  jurisdiction. 

Probate  Court — Sale  of  Real  Estate  by. — An  order  for  the  sale  of  real 
estate,  under  the  provisions  of  the  probate  act,  is  a  judgment  in  a  new, 
separate,  and  independent  proceeding,  depending  for  its  validity  upon 
the  sufficiency  of  the  facts  alleged  in  the  petition  for  the  order. 

Idem — Jurisdiction. — It  is  necessary  to  the  jurisdiction  of  the  probate  court 
making  the  order  of  sale  of  real  estate,  that  there  should  be  a  petition 
therefor,  sufficient,  in  substance,  to  show  legal  grounds  for  the  order; 
and  it  is  necessary  to  prove  that  there  was  sach  a  petition  when  the  juris- 
diction of  the  probate  court  to  make  the  order  of  sale  is  controverted. 

Appeal  from  the  second  judioial  district,  Altaras  county. 

JBi'umback  dt  Cahalan,  for  the  appellant. 

R.  A.  Sidehoiham  and  Alanson  Smith,  for  the  respondent. 
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Prickett,  J.,  deliyered  the  opinion.  Clabk,  J.,  con- 
curred. 

Xhis  action  was  brought  nnder  section  171  of  the  probate 
practice  act,  to  recover  a  deficiency  between  the  price  bid 
by  the  defendant  Nichols  at  an  administrator's  sale  of  real 
estate,  and  the  sum  realized  therefor  at  a  resale,  upon  a 
refusal  of  the  defendant  to  comply  with  the  terms  of  the 
original  sale. 

The  plaintiff  alleges  in  his  complaint,  that  on  the  twenty- 
first  day  of  March,  1870,  one  E.  P.  Bice,  died  intestate; 
that  on  the  fifteenth  day  of  May  following,  he  was  duly  ap- 
pointed administrator  of  the  estate  of  said  Bice,  deceased, 
and  that  he  thereupon  qualified  and  entered  upon  the  duties 
of  that  trust;  that  on  or  about  the  first  day  of  March,  1871, 
by  virtue  of  an  order  of  sale,  duly  made  by  the  probate 
court  of  Aliuras  county,  as  administrator,  he  sold  to  the  de- 
fendant for  the  sum  of  five  hundred  dollars  in  gold  coin,  all 
the  right,  title,  interest,  and  estate  of  said  intestate,  at  the 
time  of  his  death,  in  and  to  a  certain  toll  wagon-road  de- 
scribed in  the  complaint;  that  on  the  sixth  day  of  April, 
1871,  such  sale  was  duly  confirmed;  that  on  or  about  the 
twenty-fifth  day  of  September,  1871,  at  the  request  of  de- 
fendant, and  upon  the  permission  of  the  probate  court,  the 
return  of  sale  was  amended  so  as  to  include  certain  liens 
which  the  said  estate  held  upon  and  against  the  property 
sold;  and  changing  the  kind  of  money  to  be  paid  by  the 
purchaser  Nichols  from  coin  to  currency;  that  plaintiff  after- 
wards offered  and  tendered  to  defendant  a  good  and  suffi- 
cient deed  of  the  property,  which  he  refused  to  accept,  and 
that  he  also  refused  payment  of  the  purchase  price,  or  any 
part  thereof;  that  after  due  and  legal  proceedings  had,  the 
same  property  was  afterwards  resold  for  one  dollar,  and 
that  such  resale  was  duly  confirmed.  The  prayer  of  the 
complaint  is  for  the  sum  of  four  hundred  and  ninety-nine 
dollars  deficiency,  with  interest  and  costs. 

After  demurrer  to  the  complaint,  overruled,  the  defend- 
ant answered,  denying  jind  putting  in  issue  every  material 
allegation  of  the  complaint.  A  trial  was  had  at  the  August 
term  of  the  court,  1877,  resulting  in  a  verdict  and  judgment 
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in  favor  of  tbe  plaintiff  for  five  hundred  and  seventy-six  dol- 
lars and  forty-five  cents  and  costs;  from  which  judgment  the 
defendant  appealed  to  this  court. 

The  bill  of  exceptions  shows  that  during  the  trial  numer- 
ous exceptions  were  taken  by  the  defendant,  and  the  rulings, 
decisions,  and  instructions  of  the  court  below,  so  excepted 
to,  are  assigned  as  error.  The  first  alleged  error  is  the  order 
of  the  court  overruling  the  demurrer  to  the  complaint.  We 
are  satisfied  that  this  exception  was  not  well  taken,  and  that 
the  demurrer  was  properly  overruled.  It  is  not  necessary, 
however,  to  state  at  length  the  reasons  for  holding  the  com- 
plaint to  be  sufficient,  as  the  next  assignment  of  error  is 
well  taken,  and  is  decisive  of  the  case  against  the  plaintiff. 

On  the  trial  the  plaintiff  offered  in  evidence  an  order  of 
sale  of  the  probate  court  of  Alturas  county,  dated  the 
twenty-third  day  of  January,  1871,  authorizing  and  direct-  . 
ing  the  administrator  to  sell  the  real  estate  mentioned  in 
the  complaint.  The  attorney  for  the  defendant  objected  to 
its  introduction,  on  the  ground  that  no  petition  for  such 
order  had  been  introduced  or  shown  to  exist.  The  court 
overruled  the  objection,  holding  that  the  order  authorizing 
the  sale  and  the  order  confirming  the  sale  were  sufficient 
evidence  to  conclude  the  defendant.  The  defendant  excepted 
to  that  ruling  of  the  court,  and  assigns  the  same  as  error 
here. 

The  complaint,  as  already  stated,  alleges  that  the  sale  to 
Nichols  was  made  by  virtue  of  an  order  of  sale  duly  made 
by  the  probate  court.  This  form  of  allegation,  under  sec- 
tion 59  of  the  civil  practice  act,  is  equivalent  to  a  full  and 
complete  statement  *of  all  the  facts  which  conferred  juris- 
diction upon  the  probate  court  to  make  the  order  of  sale. 
The  probate  courts  of  this  territory  are  courts  of  special 
and  limited  statutory  jurisdiction,  and  this  allegation  of  the 
complaint  being  controverted  by  the  defendant's  answer,  if 
the  fact  that  there  was  a  petition  for  the  order  of  sale  is  a 
material  and  jurisdictional  fact,  the  plaintiff  was  bound  to* 
establish  that  fact  on  the  trial,  in  order  to  show  jurisdiction 
in  the  probate  court  to  make  the  order. 

Our  statute  prescribes  with  particularity  what  facts  are- 
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necessary  to  be  stated  in  a  petition  for  an  order  to  sell  real 
estate  of  a  deceased  person.  It  is  first  provided  that  the 
personal  estate  shall  be  primarily  liable  for  the  debts  and 
expenses;  and  if  this  is  insufficient  to  pay  the  same  and  the 
allowance  to  the  family,  section  154  of  the  probate  practice 
act  provides  that  the  executor  or  administrator  may  sell  the 
real  estate  for  that  purpose,  upon  order  of  the  probate  court. 
Section  155  provides  as  follows: 

''  To  obtain  such  order  he  shall  present  a  petition  to  the 
probate  court,  or  to  the  judge  at  chambers,  setting  forth 
the  amount  of  personal  estate  that  has  come  to  his  hands, 
and  how  much  thereof,  if  any,  remains  undisposed  of;  the 
debts  outstanding  against  the  deceased,  as  far  as  the  same 
can  be  ascertained  or  estimated;  the  amount  due  upon  the 
family  allowance,  or  that  will  be  due  after  the  same  shall 
have  been  in  force  for  one  year;  the  debts,  expenses,  and 
charges  of  the  administrator  already  accrued,  and  an  eati* 
mate  of  what  will  or  may  accrue  during  the  administration; 
a  description  of  all  the  real  estate  of  which  the  testator  or 
intestate  died  seized,  or  in  which  he  had  any  interest,  or  in 
which  the  intestate  estate  has  acquired  any  interest,  and 
the  condition  and  value  of  the  respective  portions  and  lots, 
and  whether  the  same  be  separate  or  community  property; 
the  names  and  ages  of  the  devisees,  if  any,  and  of  the  heirs 
of  the  deceased;  which  petition  shall  be  verified  by  the 
oath  of  the  party  presenting  the  same." 

Section  156  provides,  that  ''if  it  shall  appear  to  the 
court  or  judge,  by  such  petition,  that  it  is  necessary  to  sell 
the  whole  or  some  portion  of  the  real  estate,  for  the  purpose 
mentioned  in  section  154  of  the  act,  or  any  or  either  of  them, 
such  petition  shall  be  filed,  and  an  order  shall  thereupon  be 
made,  directing  all  persons  interested  in  the  estate  to  ap- 
pear before  the  court  at  a  time  and  place  specified,  etc.,  to 
show  cause  why  an  order  should  not  be  granted  to  the  ex- 
ecutor or  administrator,  to  sell  so  much  of  the,  real  estate  of 
the  deceased  as  shall  be  necessary."  Section  157  directs 
how  the  order  to  show  cause  shall  be  served  on  the  parties 
interested  in  the  estate.  Sections  158  to  161,  inclusive, 
provide  for  the  hearing  of  the  petition,  and  the  trial  of  any 
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issues  that  may  be  made  thereon  by  the  parties  interested; 
and  section  162  provides  that,  *'  If  the  court  shall  be  satis- 
fied, after  a  full  hearing  upon  the  petition,  and  an  examina- 
tion of  the  proofs  and  allegations  of  the  parties  interested, 
that  a  sale  of  the  whole,  or  some  portion,  of  the  real  estate 
is  necessary,  for  any  of  the  causes  mentioned  in  sections 
150  and  154  of  the  act,  or  if  such  sale  be  assented  to  by  all 
the  persons  interested,  an  order  of  sale  shall  be  made," 
etc. 

An  order  for  the  sale  of  real  estate,  under  the  provisions 
of  the  statute  above  cited,  is  not  one  made  in  a  pre-existing 
proceeding,  in  which  the  court  has  already  acquired  juris- 
diction, but  it  is  in  reality  a  judgment  in  a  new,  separate, 
and  independent  proceeding,  depending  for  its  validity  upon 
the  sufficiency  of  the  facts  contained  in  the  petition.  It  is 
absolutely  necessary,  to  the  jurisdiction  of  the  court  mak- 
ing the  order  or  judgment  of  sale,  that  there  should  be  a 
petition,  sufficient  in  substance,  to  show  legal  grounds  for 
the  order;  and  an  order  of  sale,  without  any  petition  there- 
for, would  be  void. 

It  follows  that  if  a  petition  is  necessary  to  the  jurisdic- 
tion, as  above  decided,  it  is  quite  as  necessary  that  it  should 
be  produced  in  evidence  on  the  trial,  when,  as  in  this  case, 
the  jurisdiction  of  the  court  to  make  the  order  of  sale  is  con- 
troverted. 

Numerous  other  assignments  of  error  have  been  made 
upon  this  appeal,  some  of  which  are  well  taken,  and  if  this 
case  could  be  remanded  for  a  new  trial  we  should  feel  it  in- 
cumbent upon  us,  for  the  direction  of  the  court  below,  to 
pass  upon  them  separately;  but  upon  an  inspection  of  the 
record  it  is  patent  that  no  recovery  can  be  had  by  plaintiff 
in  this  action  upon  existing  facts.  The  evidence  incor- 
porated into  the  record  shows  conclusively  that  at  the  time 
of  the  alleged  filing  of  the  petition  for  the  original  sale,  the 
plaintiff  was  in  the  state  of  California;  that  at  the  time  of 
the  alleged  sale  the  defendant  Nichols  was  not  within 
Alturas  county,  and  that  he  had  no  agent  for  the  purpose  of 
purchasing  the  real  estate  mentioned  therein.  It  further 
appears  that  the  administrator  was  not  in  the  territory  when 
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the  report  of  sale  was  made,  bat  that  it  was  made  by  a  per- 
son purporting  to  act  as  his  attorney.  The  duties  and  trusts 
of  an  administrator  can  not  be  delegated  to,  or  performed 
by  another  acting  for  him,  and  it  follows  that  the  alleged 
sale  to  Nichols  was  never  made  in  the  manner  pointed  oat 
by  the  statute,  or  in  any  such  manner  as  to  bind  him  as  the 
purchaser. 

It  is  claimed,  however,  that  the  subsequent  appearance 
of  the  defendant  in  the  probate  court,  for  the  purpose  of 
procuring  an  amendment  of  the  alleged  report  of  sale  was 
such  an  admission  on  his  part  as  estops  him  from  denying 
the  sale.  As  a  matter  of  fact,  appearing  from  the  record, 
the  amendment  so  made  was  wholly  immaterial,  as  all  liens 
held  by  the  estate  would  have  passed  by  the  administrator's 
deed  to  the  purchaser,  if  the  sale  had  been  valid,  and  five 
hundred  dollars  in  gold  coin,  or  its  equivalent  in  currency, 
specified  as  the  purchase  price  in  the  paper  called  a  report 
of  sale,  is  not  changed  in  legal  effect  by  amending  it  to  read 
''five  hundred  dollars  in  currency;"  but  it  can  make  no 
difference  how  much  the  report  of  sale  may  have  been  or 
was  amended;  the  original  sale  being  void,  all  subsequent 
proceedings,  based  thereon,  necessarily  partake  of  the 
original  defect,  and  are  also  void. 

Judgment  reversed,  and  cause  remanded  with  directions 
to  dismiss. 


K.  B.  BROWN.  Appellant,  v.  R.  BLEDSOE  and  C.  W. 

MOORE,  Respondents. 

PUKCHASER  OF  ReAL  EsTATE— REPRESENTATIONS   BY  VENDOR. — A  pnrchaMT 

of  real  estate  is  bound  to  exercise  ordinary  prudence  and  discretion,  and 
if  the  means  of  knowledge  are  within  his  power,  and  he  neglects  to  make 
the  proper  inquiry,  he  loses  his  remedy  against  the  vendor,  for  any  repre- 
sentations the  latter  makes. 
Fraudulent  Representations  by  Vendor. — False  representations  by  a  ven- 
dor to  the  purchaser,  as  to  the  situation,  condition,  and  value  of  real 
estate,  are  not  actionable,  even  though  knowingly  made,  unless  the 
purchaser  has  been  fraudulently  induced  to  forbear  inquiry  aa  to  their 
truth. 

Appeal  from  the  second  jadicial  district,  Alturas  coautj. 
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Brumhack  dt  Cahalan,  for  the  appellant. 

Huston  &  Oray  and  V,  8.  Anderson,  for  the  respondents. 

« 

Clark,  J.,  delivered  the  opinion.  Prickett,  J.,  con- 
curred. 

The  defendants  demurred  to  the  complaint  on  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  court  below  sustained  the  same 
and  gare  judgment  for  defendants.  A  demurrer  on  this 
ground  will  lie  when  the  defects  in  the  complaint  are  such 
as  would  render  the  court  bad  on  general  demurrer  at  law, 
or  bad  for  a  want  of  equity  in  chancery.  The  complaint, 
therefore,  to  be  overthrown  on  this  ground,  must  present 
defects  so  fatal  in  character  as  to  authorize  the  court  to  say, 
taking  all  the  facts  to  be  admitted,  that  they  do  not  set 
forth  a  cause  of  action. 

The  action  is  for  false  and  fraudulent  representations, 
made  by  defendants  to  plaintiff,  whereby  he  was  induced  to 
purchase  certain  mining  ground  mentioned  and  described  , 
in  the  complaint,  to  his  damage,  in  the  sum  of  twenty  thou- 
sand and  forty-nine  dollars  and  forty-eight  cents.  In  order 
to  maintain  this  action,  the  complaint  must  allege  substan- 
tially: 1.  That  the  representations  made  by  defendants 
were  false;  2.  That  defendants  knew  them  to  be  false;  3. 
That  they  made  them  with  intent  to  defraud  plaintiff;  4. 
That  such  representations  were  material,  and  not  matters  of 
opinion;  5.  That  the  plaintiff  relied  upon  such  representa- 
tions in  making  the  contract  or  doing  the  act  from  which 
the  damages  arose;  6.  That  plaintiff  was  fraudulently  in- 
duced to  forbear  inquiiy  as  to  the  truth  of  the  representa- 
tions made  by  defendants. 

The  representations  complained  of  as  fraudulent  in  this 
action,  were  made  pyjor  to  June  g3^  by  defendant  Bledsoe 
to  plaintiff,  at  San  Francisco,  state  of  California.  On  that 
day,  as  appears  by  the  complaint,  the  plaintiff  and^defend- 
ant,  Bledsoe,  at  the  place  aforesaid,  entered  into  an  agree- 
ment in  writing  (which  agreement  is  annexed  to  and  made 
a  part  of  the  complaint,  and  marked  exhibit  ''  A*'),  whereby 
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defendant  Bledsoe  agreed  to  convey,  or  cause  to  be  con- 
yeyed,  to  plaintiff,  his  heirs  or  assigns,  five  sixths  of  the 
mining  property  described  in  the  first  subdivision  of  the 
said  agreement,  upon  the  terms  and  conditions  in  said  agree- 
ment contained. 

The  plaintiff,  his  heirs,  or  assigns,  were  to  elect  or  deter- 
mine on  or  before  the  tenth  day  of  July,  1877,  whether  he 
or  they  shall  purchase  the  said  mining  ground   upon  the 
terms  and  conditions  specified  in   the  agreement    afore- 
said.    It  will   be  observed  that  the  plaintiff  had  about 
seventeen  days  from   the  time  of  making  the  agreement 
within  which  to  make  himself  acquainted  with  the  character 
and  value  of  the  property  contracted  to  be  sold,  and  of  the 
truth  or  falsity  of  the  representation^  complained  of  in  this 
action,  before  making  a  purchase  of  the  property.     The 
complaint  does  not  show  that  plaintiff  made  any  effort  be- 
tween the  twenty-third  day  of  June,  1877,  and  the  tenth 
day  of  Jaly,  1877,  to  ascertain  the  condition,  character,  or 
value  of  the  property  contracted  to  be  sold,  or  as  to  the 
truth  or  falsity  of  the  representations  complained  of  in  this 
action,  neither  does  the  complaint  show  that  defendant 
Bledsoe  or  defendant  Moore,  their  agents,  or  other  persons 
under  them,  or  either  of  them,  made  any  effort  in  any 
way  or  manner  to  induce  the  plaintiff  to  forbear  inquity 
concerning   the   property,  or  the  property  adjoining  the 
same  on  the  east  or  west  boundaries  thereof,  or  to  forbear 
inquiry  as  to  the  truth  of  the  statements  or  representations 
made  by  defendant  Bledsoe,  and  set  forth  in  the  complaint 
as  the  grounds  of  this  action,  and  from  all  that  appears  in 
the  complaint,  the  plaintiff  had  full  liberty  and  free  access 
to  the  property,  so  that  he  might  become  fully  acquainted 
with  the  same,  before  he  was  required  under  the  agreement 
to  purchase  or  not. 

A  purchaser  is  bound  to  exercise  ordinary  prudence  and 
discretion,  and  if  the  means  of  knowledge  are  within  his 
power,  and  he  neglects  to  make  the  proper  inquiry,  he  loses 
his  remedy  against  the  vendor  for  any  representations  the 
latter  may  make.  {Bell  v.  Byersov,  11  Iowa,  233;  Schemer- 
ho7ni  V.  George,  13  Abb.  Pr.  315;  White  v.  Leaver,  25  B^irb. 
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235;  Burton  v.  Willers,  6  Litt.  32;  Parker  y.  Jitoullon,  19 
Ames.  316;  Ellis  v.  Andrews,  15  Id.  379). 

False  representations  as  to  tbe  condition,  situation,  and 
value  of  real  estate  knowingly  made  by  the  vendor  to  the 
purchaser,  are  not  actionable  unless  the  purchaser  has  been 
fraudulently  induced  to  forbear  inquiry  as  to  their  truth, 
and  in  such  case  the  means  by  which  he  has  been  thus  in- 
duced to  forbear  inquiry  must  be  specifically  set  forth  in 
the  declaration :  (Parker  v.  Moullon,  19  Am.  315;  Ellis  v. 
Andrews,  15  Id.  379;  Gordon  v.  Parmalee,  2  Allen,  212; 
Brown  v.  Casiels,  11  Cush.  348;  Vesey  v.  Doten,  3  Allen^ 
380.) 

The  complaint  is  silent  as  to  the  acts  of  the  plaintiff  con- 
cerning the  property,  and  also  as  to  his  investigations  as  to 
the  truth  of  the  representations  made  to  him  by  defendant 
Bledsoe,  between  the  twenty-third  day  of  June,  1877,  but 
alleges  that  on  the  latter  day  ho  notified  the  defendants  by 
telegraph  that  he  would  purchase  the  property;  it  further 
alleges  that  in  pursuance  of  the  terms  of  the  agreement  he 
expended,  in  the  month  of  July,  1877,  in  prospecting  and 
developing  the  mine,  the  sum  of  four  hundred  and  thirty- 
one  dollars  and  eighty-four  cents;  that  he  paid  to  Costou 
Simmons  the  sum  of  two  thousand  six  hundred  and  twenty- 
five  dollars  on  the  purchase  price  of  said  property;  that  in 
August,  1877,  he  expended  in  prospecting  and  developing 
the  mine  the  further  sum  of  four  thousand  four  hundred  and 
nine  dollars  and  ninety-five  cents.  In  September,  1877,  for 
the  same  purposes,  four  thousand  and  one  dollars  and 
ninety-nine  cents.  In  October,  1877,  for  the  same  purposes, 
three  thousand  five  hundred  and  thirty-two  dollars  and 
forty-one  cents.  In  November,  1877,  for  the  same  pur- 
poses, two  thousand  four  hundred  and  eighty-seven  dollars 
and  twenty-nine  cents.  That  he  expended  for  the  same 
purposes  in  the  manner  indicated  by  defendant  Bledsoe, 
but  under  his  own  supervision,  in  December,  1877,  the 
sum  of  one  thousand  and  ten  dollars,  and  twenty-five  cents, 
and  in  January,  1878,  the  further  sum  of  one  thousand  and 
fifty  dollars  and  twenty-five  cents. 

By  reference  to  the  agreement  it  will  appear  that  the 
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plaintiff  was  required  to  expend  for  the  purposes  aforesaid 
one  thousand  five  hundred  dollars  per  month  for  four  con- 
secutive months,  commencing  after  the  tenth  day  of  July, 
1877,   yet  notwithstanding  said    agreement  he   expended 
large  sums  of  money  for  the  purposes  aforesaid,  for  three 
mouths  after  the  expiration  of  said  four  consecutive  months, 
and  that  his  expenditures  during  said  four  months  were 
greatly  in  excess  of  the  amount  agreed  upon  to  be  expended 
by  the  terms  of  the  contract.    The  complaint  does  not  allege 
that  plaintiff  was  induced  to  make  such  excessive  expendi- 
tures by  reason  of  any  representations  made  to  him  by  de- 
fendants or  either  of  them.     They  were  all  made  after  he 
entered  upon  the  property,  and  after  he  had  an  opportunity 
of  ascertaining  the  truth  or  falsity  of  the  representations 
made  to  him  by  defendant  Bledsoe,  and  after  an  opportunity 
of  fully  understanding  the  condition,  situation,  character, 
and  value  of  the  property  contracted  to  be  sold  to  him  under 
the  agreement;  he  made  these  expenditures  after  his  means 
of  knowing  all  matters  relating  to  the  property  were  as  good 
as  those  of  the  defendants.     We  conclude  therefore  that 
plaintiff  did  not  rely  upon  the  representations  made  to  him 
by  defendant  Bledsoe,  on  and  prior  to  the  twenty-third  of 
June,  1877,  in  making  said  expenditures,  but  on  the  con- 
trary rested  upon  his  judgment  in  such  matters.     (Kerr  on 
Fraud  and  Mistake,  75,  77,  78,  and  authorities  therein  cited; 
Fallow  V.  Hood,  34  Pa.  St.   305;  2  Pars,   on  Con.   270, 
et  seq,;  Clark  v.  Enhorl,  63  Pa.  St.  347;  Story  on  Con.,  sec. 
510.) 

The  complaint  does  not  allege  that  the  defendants  or 
either  of  them  represented  to  the  plaintiff  that  the  property 
contracted  to  be  sold  to  plaintiff  was  of  value,  nor  does  the 
complaint  allege  that  the  same  is  not  valuable. 

Fraud  can  not  be  predicated  on  an  inference  drawn  by 
plaintiff  from  statements  alleged  to  have  been  made  by  de-  , 
fendants.  (Kerr  on  Fraud  and  Mistake,  73,  ei  seq.,  and 
authorities  therein  cited.)  The  allegations  in  the  com- 
plaint concerning  the  adjoining  Monarch  mine  and  the 
Buffalo  mine,  and  the  value  of  the  ores  taken  therefrom,  as 
well  as  the  value  of  the  ores  on  hand  at  said  mines,  can  only 
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be  considered  as  matters  of  opinion  or  such  general  terms 
of  commendation  as  are  permissible.  (Kerr  on  Fraud  and 
Mistake,  82-84,  and  citations.) 

After  a  careful  consideration  of  the  complaint  and  agree- 
ment we  are  constrained  to  the  opinion  that  the  defects  in 
the  complaint  above  stated  are  so  fatal  in  character  as  to 
destroy  the  force  of  the  pleading  and  prevent  a  recovery  in 
this  action. 

There  are  other  points  presented  by  counsel  which  we  do 
not  consider,  but  prefer  to  rest  our  judgment  on  the  grounds 
above  stated. 

The  judgment  of  the  court  below  is  affirmed. 


REPORT  OF  A  CASE 


BBTKBUnrED   CN  THS 


Supreme   Court, 


SEPTEMBER  TEEM,  1879. 


PRESENT : 
Hon.  JOHN  T.  MORGAN,  Chief  Justice. 
Hon.  H,  E.  PRICKETT,  Justice. 


THE  PEOPLE,  Bespgndents,  v.  THOMAS  J.  CURTIS, 

Appellant. 

Quo  Warranto— District  Court — Jurisdictiok. — An  action  for  the  usur- 
pation of  an  office,  in  the  nature  of  quo  warranto^  brought  in  the  name 
of  the  people,  on  the  territorial  side  of  the  district  court,  for  the  removal 
of  a  county  officer,  is  properly  brought. 

Pleading — Answer — Denials  upon  Information  and  Belief. — A  denial 
in  an  answer  of  the  material  averments  of  the  complaint,  upon  informa- 
tion and  belief,  is  sufficient  to  raise  an  issue  to  be  tried,  if  the  facts  are 
not  within  the  personal  knowledge  of  the  answering  defendant. 

Qualifications  to  Hold  Office. — If  a  person  elected  to  a  county  office  is 
not  qualified  to  hold  and  enter  into  the  same,  at  the  time  fixed  by  law 
therefor,  the  office  is  vacant  and  may  be  filled  by  appointment. 

Appeal  from  the  second  judicial  district,  Ada  county. 
Brumback  dh  Cahalan,  for  the  appellant. 
Huston  dc  Oray,  for  the  respondents. 
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Morgan,  C.  J.,  delivered  the  opinion,  Prickett,  J.,  con- 
curring. 

This  is  an  action  brought  by  the  people  of  the  United 
States  in  the  territory  of  Idaho,  on  the  relation  of  W.  W. 
Glidden,  against  Thomas  J.  Curtis,  to  test  the  right  of  the  said 
Curtis  to  hold  and  exercise  the  duties  of  the  office  of  probate 
judge  of  Ada  county,  in  the  territory  of  Idaho.  The  complaint 
states  substantially  as  follows,  to  wit:  That  on  the  fifth  day 
of  November,  A.  D.  1878,  an  election  was  held  in  the  county 
of  Ada,  in  the  second  judicial  district  .of  the  said  territory 
of  Idaho,  for  the  office  of  probate  judge  of  said  county  of 
Ada.  That  at  said  election,  the  said  Thomas  J.  Curtis  re- 
ceived the  greatest  nnmber  of  legal  votes  for  the  said  office 
of  probate  judge.  That  said  Curtis  was  not  then  quali- 
fied to  hold  said  office,  nor  has  he  since  become  so  quali- 
fied, for  the  following  reasons : 

1.  That  said  Curtis,  on  the  fifth  day  of  November,  a.  d. 
1878,  was  a  member  of  the  legislative  assembly  of  Idaho 
territory,  having  been  elected  to  said  position  on  the  seventh 
day  of  November,  a.  d.  1876,  for  the  period  of  two  years, 
from  the  fourth  of  December,  A.  D.  1876.  That  at  the 
ninth  session  of  the  legislative  assembly  of  said  territory, 
which  convened  at  Boise  city,  the  capital  of  said  territory, 
on  the  fourth  day  of  December,  1876,  and  of  which  the  said 
Ourfcis  was  a  member,  an  act  was  passed,  entitled,  an  act 
'fixing  the  salary  of  the  probate  judge  of  Ada  county, 
and  providing  for  the  payment  of  the  same,  which  act,  by 
its  provisions,  increased  the  emoluments  of  said  office  of 
probate  judge  of  said  county,  in  the  sum  of  about  four  hun- 
dred dollars  per  annum,  from  and  after  the  passage  of  said 
act.  That  said  act  was  approved  January  12,  1877,  and 
was,  by  its  provisions,  to  be  in  force  from  and  after  its 
passage.  That  the  said  defendant  did,  on  the  seventh  day 
of  January,  1879,  usurp  said  office,  and  has  ever  since,  and 
still  does,  wrongfully  and  illegally  hold  the  same. 

To  which  defendant  answers  as  follows: 

1.  Upon  information  and  belief  defendant  denies  that 
the  emoluments  of  the  office  of  probate  judge  of  Ada 
county,  Idaho  territory,  have  been  increased  by  any  law 
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passed  by  the  ninth  session  of  the  legislative  assembly,  in 
the  sum  of  four  hundred  dollars,  or  any  other  sum.  De- 
fendant also  alleges  that  on  or  before  the  fifteenth  day  of 
December,  a.  d.  1877,  the  defendant  removed  from  Alturas 
county,  Idaho  territory,  and  from  and  after  said  date  ceased 
to  be  a  resident  of  Alturas  county  in  said  territory,  and  by 
virtue  of  the  law  in  such  case  made  and  provided,  the  de- 
fendant, from  and  after  said  fifteenth  day  of  December,  A.  D. 
1877,  ceased  to  be  a  member  of  the  legislative  assembly  of 
Idaho  territory. 

This  answer  was  verified  by  the  affidavit  of  the  defendant, 
upon  information  and  belief  as  to  matters  stated  in  answer 
upon  information  and  belief.  Upon  the  filing  of  the  an- 
swer in  the  court  below,  counsel  for  the  prosecution  entered 
a  motion  to  strike  out  the  answer  and  for  judgment  on  the 
pleadings;  assigning  as  a  reason  in  support  of  said  motion 
that  the  answer  was  not  sufficient,  the  denial  being  made 
upon  the  information  and  belief  of  the  defendant.  The 
court  sustained  the  motion  and  gave  judgment  on  the  plead- 
ings. 

Defendant  brings  the  case  by  appeal  to  this  court,  and, 
among  others,  assigned  the  following  for  error:  1.  The  terri- 
torial side  of  the  court  and  the  territorial  officers  have  no 
jurisdiction.  2.  The  court  erred  in  sustaining  plaintiffs  mo- 
tion to  strike  oat  defendant's  answer  and  for  judgment  on 
the  pleadings.  3.  The  judgment  of  ouster  should  not  have 
been  extended  beyond  the  fourth  of  December,  1879. 
These  questions  will  be  examined  in  their  order. 

The  manner  and  method  of  the  election  of  the  probate 
judge,  his  term  of  office,  and  the  time  when  he  shall  enter 
upon  the  duties  thereof,  are  all  provided  for  by  the  statutes 
of  the  territory.  (Kev.  Stat.,  sec.  3,  p.  684;  Id.,  sec.  35, 
p.  693.)  His  salary  and  fees  are  paid  by  the  county  for 
which  he  is  elected,  and  by  the  people  thereof.  His  juris- 
diction is  confined  to  the  limits  of  the  county  in  and  for 
which  he  is  elected.  The  method  of  testing  the  eligibility 
and  the  qualification  of  the  person  who  assumes  the  duties 
of  the  office  of  probate  judge  is  provided  by  the  laws  of  this 
territory.     He  is  in  every  sense  a  county  officer.    The  case 
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referred  to  by  counsel  for  defendant.  Territory  v.  Locktvood, 
3  Wall.  236,  does  not  support  the  position  assumed  by  the 
defense.  That  was  a  case  brought  in  the  name  of  the  Ibr- 
rUory  of  Nebraska  ex  rel.  Eleazor  Wakely,  to  test  the  right 
of  the  defendant  Lockwood  to  hold  and  exercise  the  duties 
of  the  office  of  associate  justice  of  the  supreme  court  of  said 
territory,  and  the  court  hold  that  the  judges  of  the  supreme 
court  of  the  territory  of  Nebraska  are  appointed  by  the 
president,  under  the  authority  of  the  laws  of  the  United 
States.  The  people  of  the  territory  have  no  agency  in  ap- 
pointing them  and  no  power  to  remove  them.  That  there- 
fore a  suit  brouglit  in  the  name  of  the  territory  to  remove 
one  of  them  was  improperly  brought. 

The  conclusion  is  irresistible,  that  a  suit  brought  in  the 
name  of  the  people  of  the  territory^  on  the  territorial  side 
of  the  court,  for  the  removal  of  a  county  officer,  is  properly 
brought.  The  next  question  to  be  considered  by  the  court 
is  as  to  whether  a  denial  of  the  material  allegation  of  the 
complaint  upon  information  and  belief,  is  a  sufficient  de- 
nial, or  whether  such  denial  should  have  been  positive  and 
specific.  The  authorities  are  clear,  that  if  the  facts  set 
forth  in  the  answers  are  within  the  personal  knowledge  of 
the  defendant,  then  the  denial  should  be  specific  and  posi- 
tive. On  the  contrary,  if  the  facts  upon  which  the  denial 
in  an  answer  is  based  must  be  ascertained  by  inquiry  from 
other  persons,  or  by  examination  of,  or  computation  from, 
books  and  records,  may  be  within  the  custody  and  control 
of  the  defendant,  then  a  denial  upon  information  and  belief 
IB  sufficient.  (VassauU  Y.Austin,  32  Cal.  607,  and  cases 
there  cited.) 

The  fact  as  to  whether  the  compensation  of  the  probate 
judge  of  Ada  county  was  increased  by  the  law  in  question, 
could  only  be  ascertained  by  the  defendant  by  an  examina- 
tion of  the  records  of  his  predecessor.  It  is  indeed  doubt- 
ful if  he  could  by  that  means  ascertain  what  the  prior  in- 
cumbent had  received  from  the  county  as  fees,  as  there 
seems  to  be  no  law  compelling  the  probate  judge  to  keep  an 
account  of  the  fees  received  by  him  from  the  county.  He 
mast  finally,  we  think,  have  been  obliged  to  go  to  the  rec- 
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ords  of  the  county  commissioners  to  ascertain  what  fees  had 
been  allowed  and  paid  to  his  predecessor.  The  facts  could 
only  have  been  ascertained  by  an  examination  of  records 
possibly  within  his  reach,  but  not  such  as  he  would  be  pre- 
sumed to  know  the  contents  of. 

The  court  is  of  the  opinion  therefore,  that  the  denial  of 
the  material  averments  in  the  complaint  ''  upon  informa- 
tion and  belief/*  was  sufficient  to  raise  an  issue,  which 
should  have  been  tried  by  the  court.  As  to  the  judgment 
of  ouster,  section  1854,  revised  statutes  of  the  United 
States,  is  substantially  as  follows:  No  member  of  the  legis- 
lative assembly  of  any  territory  now  organized,  shall  hold 
or  be  appointed  to  any  office  which  has  been  created,  or  the 
salary  or  emoluments  of  which  have  been  increased,  while 
he  was  a  member,  during  the  term  for  which  he  was  elected 
and  for  one  year  after  the  expiration  of  such  term.  If,  there- 
fore, the  salary  of  the  probate  judge  of  Ada  county  had 
been  increased  by  the  assembly  of  which  defendant  was  a 
member,  he  would  be  ineligible  to  hold  said  office  for  three 
years  from  the  fourth  day  of  December,  A.  D.  1876. 

By  the  provisions  of    section  35,   of    the  act  relative 
to  elections  (revised  statutes,  p.  693),  all  county  officers 
are  required  to  enter  upon  the  duties  of  their  respective  ' 
offices  on  the  first  Monday  in  January  following  their  elec- 
tion. 

If,  therefore,  the  defendant  was  not  qualified  to  enter 
upon  the  duties  of  the  office  of  probate  judge  of  said  county, 
on  the  first  Monday  of  January,  1879,  the  said  office  would 
become  vacant,  and  the  vacancy  might  be  filled  in  accord- 
ance with  the  provisions  of  sections  45  of  the  last-mentioned 
act,  and  the  office  to  be  again  filled  at  the  next  general 
election  as  provided  by  law. 

We  are  of  the  opinion,  therefore,  that  the  court  below 
erred  only  in  sustaining  motion  of  the  counsel  for  the  prose- 
cution, to  strike  out  defendant's  answer  and  giving  judg- 
ment on  the  pleadings. 

Judgment  of  the  court  below  reversed  and  the  cause  re- 
manded for  trial  upon  the  issues  made  by  the  pleadings. 


REPORTS  OF  OASES 


DETEBMINED  IK  THE 


Supreme    Court, 


SEPTEMBER  TERM,  1880. 


PRESENT : 
Hon.  JOHN  T.  MORGAN,  Chief  Justice. 

Hon.  H,  K  PRICKETT,  \ 

Hon.  NORMAN  BUCK    ^'^^^^^ 


:}■ 


THE  PEOPLE,  Eespondentb,  v.  TIMOTHY  O'CONNEE, 

Appellant. 

Kbcord — Bill  or  Exceptioits — Statement — Assignment  of  Errors.— 
When  a  transcript  on  appeal  in  a  criminal  case  contains  no  bill  of  ex- 
ceptions or  statement,  and  no  assignment  of  errors,  there  is  nothing  for 
the  consideration  of  the  appellate  court,  but  the  indictment,  the  minutes, 
and  the  instructions. 

Appeal  from  the  third  judicial  district,  Lemhi  county. 

No  appearance  for  the  appellant  in  this  court. 

James  H.  Hawley^  district  aUornei/y  for  the  respondents^ 

Priceett,  J.,  delivered  the  opinion.  Morgan,  C.  J.,  and 
Buck,  J.,  concurred. 

The  defendant  was  indicted  at  the  July  term,  1880,  for 
the  crime  of  murder  committed  in  killing  one  William 
Ludeman  on  the  third  day  of  February,  1880,  and  being 
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tried,  was  convicted  of  mnrder  in  the  first  degree,  and  was 
thereupon  sentenced  to  be  executed  on  the  seventeenth  day 
of  September,  1880.  His  motion  for  a  new  trial  having 
been  overruled,  an  appeal  from  the  judgment  was  taken  to 
this  court. 

It  is  to  be  regretted  in  any  case,  particularly  in  one  in- 
volving the  life  of  a  human  being,  that  the  appeal  to  this 
court  should  be  imperfectly  presented.  There  is  matter 
contained  in  the  transcript  purporting  to  be  the  testimony 
in  the  case,  rulings  of  the  court  on  the  admissibility  of 
evidence,  and  affidavits  on  the  motion  for  a  new  trial;  but 
there  is  no  bill  of  exceptions,  or  statement  certified  to  by 
the  judge  or  authenticated  in  any  manner  whatever.  There 
is  nothing  to  show  that  the  affidavits  purporting  to  have 
been  used  on  the  motion  for  a  new  trial  were  so  used. 
This  court  can  not  consider  such  matter,  and  it  might  as 
well  have  been  left  out  of  the  transcript  altogether. 

There  is  no  assignment  of  errors  on  file,  nor  any  appear- 
ance  for  the  defendant  in  this  court.  Upon  this  state  of 
facts  we  should  be  fully  warranted  in  dismissing  the  ap- 
peal, but  considering  the  importance  of  the  ca^e,  we  have 
thought  it  proper  to  examine  the  record.  There  is  notbiug 
before  this  court,  however,  for  consideration,  except  that 
which  the  statute  makes  matter  of  record,  namely,  the  in- 
dictment, the  minutes  of  the  court,  and  its  instructions. 
These  we  have  carefully  examined  and  find  no  error  therein. 

The  judgment  of  the  district  court  is  therefore  affirmed, 
and  a  remittitur  is  ordered  to  be  issued  forthwith. 


W.  A,  CALDWELL,  Appellant,  v.  RICHAED  EUDDY, 

Eespondent. 

Dismissing  Appeal. — ^If  the  record  sho^s  no  notice  of  appeal,  and  it  does 
not,  in  some  way,  affirmatively  appear  that  a  proper  notice  has  been  filed 
in  the  office  of  the  clerk  of  the  court  below,  the  appeal  will  be  dis- 
missed. 

Appeal  from  the  first  judicial  district,  Nez  Perce  county. 
Motion  to  dismiss  the  appeal. 
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Huston  &  Gray,  for  the  motion. 
A.  E.  Isham,  contra. 

MoBGAN^  0.  J.,  delivered  the  opinion.  Pbickett  and 
Buck,  JJ.,  concurred. 

This  cause  was  tried  in  Nez  Perce  county,  in  this  terri- 
tory, before  the  district  court  and  a  jury.  It  appears  from 
the  record,  that  the  cause  has  been  twice  tried;  at  what 
time  and  before  whom  the  first  trial  was  had,  does  not  ap- 
pear. That  said  trial  resulted  in  a  verdict  for  defendant; 
that  afterwards  a  motion,  based  upon  affidavits,  was  made 
for  a  new  trial.  The  above  motion  was  heard  by  the  Hon. 
Norman  Buck,  by  him  sustained,  and  a  new  trial  granted. 
The  plaintiff  then  interposed  a  motion  for  a  continuance, 
which  was  heard  and  overruled.  The  case  then  went  to 
trial,  and  on  the  twenty-second  day  of  April,  1880,  the  jury 
rendered  a  verdict  against  the  plaintiff  and  in  favor  of  the 
defendant.  A  motion  was  then  made  to  set  aside  the  last 
verdict,  which  was  denied  by  the  court  below  and  final 
judgment  entered  thereon,  April  29,  1880.  The  plaintiff 
sought  an  appeal  to  this  court,  although  from  what  judg- 
ment or  order  in  the  court  below  he  desires  to  appeal,  does 
not  appear,  as  no  notice  of  appeal  appears  in  the  record. 

Section  438,  page  180,  Revised  Statutes,  states  that  ap- 
peals shall  be  made  by  filing  with  the  clerk  of  the  court 
with  whom  the  judgment  or  order  appealed  from  is  entered, 
a  notice  stating  the  appeal  from  the  same,  or  some  specific 
part  thereof,  and  serving  a  copy  thereof  upon  the  adverse 
party  or  his  attorney. 

Section  448  requires  that  ''on  an  appeal  from  a  final 
judgment,  the  appellant  must  furnish  the  court  with  a  copy 
of  the  notice  of  appeal,  of  the  judgment  roll,  and  any  bill 
of  exceptions,  etc.,  or  statement  in  the  case  upon  which  the 
appellant  relies.  Section  450  states  that  on  an  appeal  from 
an  order  granting  or  refusing  a  new  trial,  the  appellant 
must  furnish  the  court  with  a  copy  of  the  notice  of  the  ap- 
peal, etc.  These  copies  must  be  certified  to  be  correct  by 
the  clerk  or  the  attorneys. 
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Appellant's  attorney  now  asks  this  oourt  to  enter  an  order 
directing  the  clerk  of  the  district  court  to  send  up  a  copy  of 
the  notice  of  appeal,  and  varioas  other  papers.  It  does  not 
appear  from  the  affidavit  of  the  attorney  for  appellant  that 
any  proper  notice  of  appeal  was  ever  placed  on  file  in  the 
court  below. 

An  unaathenticated  telegram  is  presented  to  the  coart, 
which  in  reply  to  the  following  question,  ''  When  were  bond 
and  notice  of  appeal  served  and  filed  in  CaldweU  v.  Ruddy  f^ 
states  May  20  and  21,  1880.  If  this  were  deemed  by  the 
oourt  proper  evidence  of  the  facts  stated  therein,  it  still  ap- 
pears, from  the  affidavit  of  appellant'}^  attorney,  that  no 
prcecipe  was  ever  placed  on  file  directing  the  clerk  what 
papers  and  records  he  should  copy  and  send  to  this  court. 

To  rely  upon  the  judgment  or  knowledge  of  the  clerk  as 
to  what  were  proper  papers  to  send  up,  would  be  a  practice 
entirely  too  loose  and  uncertain  to  be  approved  by  this 
oourt.  The  entry  of  this  order  now  would  render  a  contin- 
uance of  the  hearing  of  this  cause  until  the  next  term  of 
this  court  necessary,  which  would  cause  a  year's  delay  in  the 
execution  of  the  judgment.  For  aught  that  appears  in  the 
record,  this  appeal  may  be  sought  for  delay  alone,  and  the 
appellant  thereby  accomplish  by  his  own  negligence  what 
he  could  not  accomplish  had  his  duties  been  properly  per- 
formed. 

It  seems  from  the  affidavit  also,  that  appellant  desired  a 
copy  of  the  original  answer,  the  demurrer,  and  the  amended 
answer  to  be  sent  up.  Various  orders,  judgments,  and  de- 
crees of  the  court  may  be  appealed  from,  and  in  such  case 
a  different  set  of  papers  should  be  sent  up.  The  clerk  can 
not  in  each  case  be  expected  to  know  what  should  be  sent. 

The  appellant  having  failed  to  furnish  the  requisite  papers, 
and  failed  to  furnish  any  sufficient  excuse  therefor,  it  is  the 
opinion  of  the  court  that  the  appeal  should  be  dismissed, 
and  it  is  dismissed  accordingly.  Appeal  dismissed  without 
prejudice. 


k 


I 


I 


Sept.  1880.]         United  States  v.  Mays.  763 

Points  decided. 

THE  UNITED  STATES,  Respondent,  v.  WILLIAM 
MATS  AND  W.  H.  OVERHOLT,  Appellants. 

Tkrbitorial  District  Courts — Practice  in. — The  territorial  district  courts 
are  not  district  courts  of  the  United  States.  The  legislature  may  pre- 
scribe the  practice  in  the  district  courts  of  the  territory,  in  cases  arising 
under  the  constitution  and  laws  of  the  United  States,  as  well  as  in  thijse 
arising  under  the  laws  of  the  territory.  In  this  territory,  however,  the 
legislature  has  not  done  so;  and  the  courts  are  at  liberty  to  make  orders 
and  adopt  regulations  concerning  the  practice  in  United  States  cases,  for 
themselves. 

Territorial  Courts— Jurisdiction. — The  courts  of  the  territory  are  in 
some  respects  sui  generis.  They  have  a  broader  and  more  extensive  juris- 
diction  than  state  courts,  or  the  district  and  circuit  courts  of  the  United 
States. 

Jury  from  this  Vicinage. — A  jury  summoned  under  the  laws  of  the  terri- 
tory from  the  county  in  which  the  district  court  is  being  held,  for  the 
transaction  of  business  under  the  territorial  laws,  may  be  adopted  by  the 
court  for  the  transaction  of  business  and  the  disposition  of  cases  arising 
under  the  laws  of  the  United  States.  Such  a  jury  is,  in  every  respect, 
from  the  vicinage,  since  it  is  drawn  from  the  district  within  which  the 
crime  was  committed,  although  the  commission  of  the  crime  took  place 
in  another  county  of  the  district. 

Idem. — Congress  having,  by  law,  given  the  district  courts  of  the  territory 
jurisdiction  of  offenses  against  the  laws  of  the  United  States,  and  hav- 
ing given  the  justices  of  thesupreme  court  power  tofix  the  times  and  places 
of  holding  district  courts;  by  so  fixing  them  they  have  also  fixed  the  place 
of  trial  of  offenses  a^i^ainst  the  laws  of  the  United  States.  Congress,  there- 
fore, having,  by  means  of  the  power  thus  delegated,  fixed  the  place  of 
trial,  has  disposed  of  all  questions  of  jurisdiction  of  the  court,  as  well  as 
.all  objections  to  the  jury  as  not  being  drawn  from  the  vicinage. 

Instructions. — An  instruction  to  the  jury  *'that  if  they  believe  from  the 
evidence  that  the  defendants  feloniously  took  possession  of  the  United 
States  mail,  or  any  part  thereof,  by  force  or  intimidation  of  orfroma  carrier 
of  the  mail,  then  the  offense  of  robbery  ia  complete,  **  is  simply  a  defini- 
tion of  the  term  robbery,  as  applied  to  the  case.     It  is  not  erroneous. 

Indictment. — An  indictment  must  contain  so  many  of  the  substantial  words 
of  the  statute  as  shall  enable  the  court  to  see  on  what  statute  it  ia 
framed,  and  such  other  words  as  are  necessary  to  a  complete  description 
of  the  offense;  or  words  which  are  their  equivalents  or  more  than  their 
equivalents  in  meaning. 

Idem— Jeopardy. — Jeopardy  is  putting  in  danger.  The  word  danger  is  the 
equivalent  of  jeopardy.  The  words  of  an  indictment,  "in  bodily  fear 
and  danger  of  his  life,  then  and  there  feloniously  did  put,"  are  equiv- 
alent to  the  words  "put  his  life  in  jeopardy." 

Dangerous  Weapons,  Use  of. — For  a  person  to  arm  himself  with  dan- 
gerous weapons  and  carry  them  to  the  place  of  the  robbery,  with  intent 
to  kill,  is  the  "use  of  dangerous  weapons." 
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Appeal  from  the  second  judicial  district. 

K  E.  Ensign^  for  the  appellants. 
Huston  dt  Oray,  for  the  respondent. 

Morgan,  G.  J.,  delivered  the  opinion;  Prickett,  J.,  con- 
curring. Buck,  J.,  having  prosecuted  in  the  court  below 
us  United  States  district  attorney,  took  no  part  in  the  hear- 
ing or  decision. 

In  November,  1879,  the  defendants  were  held  by  James 
Stout,  Esq.,  United  States  commissioner,  to  await  the  action 
of  the  grand  jury  on  a  charge  of  robbing  the  United  States 
mail  in  Owyhee  county,  Idaho  territory.  At  the  January 
term  of  the  district  court,  held  at  Boise  city,  Ada  coanty, 
Hon.  H.  E.  Frickett  presiding,  a  grand  jury  was  sum- 
moned in  conformity  with  the  provisions  of  section  27  of 
an  act  concerning  grand  and  petit  jurors  of  the  territory  of 
Idaho,  approved  January  10,  1873,  and  were  impaneled  and 
sworn  as  a  territorial  grand  jury.  They  were  then  charged 
and  directed  to  inquire  into  offenses  committed  against  the 
United  States,  in  the  second  judicial  district  of  which  the 
said  Ada  and  Owyhee  counties  were  a  part. 

Defendants  interposed  a  challenge  in  writing  to  the  panel, 
on  the  ground  that  the  said  grand  jury  were  not  selected, 
summoned,  or  impaneled  in  accordance  with  any  law  of  the 
United  States,  and  that  they  had  no  jurisdiction  to  inquire 
into  offenses  against  the  laws  of  the  United  States,  or  any 
offense  committed  outside  the  limits  of  the  county  of  Ada, 
which  challenge  was  disallowed  by  the  court,  to  which  ruling 
defendants  excepted.  The  said  grand  jury  afterwards,  to  wit, 
on  January  13,  1880,  found  and  reported  to  the  court  a  bill 
of  indictment  against  the  said  defendants  for  robbing  a 
carrier  of  the  United  States  mail,  of  such  mail  in  Owyhee 
county,  in  said  territory. 

Afterwards,  on  the  seventeenth  day  of  January,  1880,  the 
said  defendants  were  brought  into  court  to  be  tried  for  said 
offense,  by  a  jury  selected  in  conformity  with  the  laws  of 
said  territory,  from  the  county  of  Ada  alone,  and  sum- 
moned by  the  sheriff  of  said  county..    Before  said  jury 
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were  sworn  and  impaneled,  the  said  defendants  interposed 
a  challenge  to  the  whole  panel  and  array  of  .said  jurors  in 
writing,  as  follows,  to  wit:  "That  the  offense  to  be  tried 
was  an  offense  against  the  laws  of  the  United  States,  and 
that  the  said  jury  had  not  been  drawn,  selected,  or  sum- 
moned in  conformity  with  any  law  of  the  United  States;'* 
which  challenge  was  disallowed  by  the  court,  and  the  said 
defendants  then  tried,  convicted,  and  sentenced  to  imprison- 
ment in  the  territorial  prison,  at  hard  labor,  for  the  period 
of  their  natural  lives. 

The  part  of  the  indictment  necessary  to  notice  is  as  fol- 
lows: ''  The  said  defendants,  William  Mays  and  William  H. 
Overholt,  are  accused  by  the  grand  jury,  by  this  indictment, 
of  the  crime  of  robbing  a  United  States  mail  carrier,  of  the 
United  States  mail,  committed  as  follows:  The  said  William 
Mays  and  William  H.  Overholt,  on  the  twentieth  day  of 
November,  1879,  at  the  county  of  Owyhee,  in  the  territory 
of  Idaho,  in  and  upon  one  Joseph  Goodwin,  the  said  Joseph 
Goodwin  then  and  there  being  a  carrier  of  the  United 
States  mail,  and  the  said  Joseph  Goodwin  then  and  there 
having  the  said  mail  in  his  possession,  feloniously  did  make 
an  assault,  and  the  said  Joseph  Goodwin,  in  bodily  fear 
and  danger  of  his  life,  then  and  there  feloniously  did  put, 
and  of  the  said  mail  then  and  there  of  the  property  of  the 
United  States,  and  of  the  value  of  one  thousand  dollars, 
from  tlie  person  and  possession,  and  against  the  will  of  the 
said  Joseph  Goodwin,  then  and  there  feloniously,  and  with 
force  and  violence,  did  rob,  take,  steal,  and  carry  away,  the 
said  William  Mays  and  William  H.  Overholt  each  then 
and  there  being  severally  armed  with  a  dangerous  weapon, 
to  wit,  a  gun,  with  intent,  if  then  and  there  resisted  by  the 
said  Joseph  Goodwin,  the  said  Joseph  Goodwin  then  and 
there  to  kill,  against  the  peace,"  etc. 

The  instruction  offered  by  the  prosecution  objected  to  by 
the  defendant,  and  given  by  the  court,  is  as  follows:  "The 
jury  are  instructed,  that  if  they  believe  from  the  evidence 
that  the  defendants  feloniously  took  possession  of  the 
United  States  mail,  or  any  part  of  it,  by  force  or  intimida- 
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tion  of  or  from  a  carrier  of  the  mail,  then  the  offense  of 
robbery  was  complete." 

The  first  and  second  objections  to  the  proceedings  of  the 
court  below,  are  to  the  manner  of  summoning  and  impanel- 
ing the  grand  and  trial  juries.  We  have  examined  all  the 
authorities  cited,  which  discuss  the  method  of  summoning 
juries  for  territorial  courts,  in  the  trial  of  offenses  against 
the  laws  of  the  United  States,  with  the  following  result: 
The  case  of  Clinton  v.  Englebreckt  was  one  arising  wholly 
under  the  statutes  of  the  territory  of  Utah,  and  the  su- 
preme court,  in  that  case,  simply  decide,  that  the  territorial 
court  is  not  a  district  court  of  the  United  States;  and  that 
the  legislature  of  the  territory  having  prescribed  the  mode 
in  which  juries  should  be  drawn  and  summoned  for  the  dis- 
trict court,  it  was  proper  and  necessary  that  said  court 
should  follow  the  mode  therein  pointed  out. 

In  this  territory,  the  legislature  has  not  pointed  out  the 
method  to  be  pursued  by  the  district  court  while  sitting  for 
the  trial  of  offenses  against  the  laws  of  the  United  States. 

This  is  clearly  indicated  by  the  fact  that  the  grand  and 
petit  juries,  to  be  drawn  for  the  district  court,  have  a  juris- 
diction restricted  to  the  county  in  which  the  court  is,  for  the 
time  being,  in-session.  It  is  said,  in  United  Stales  v.  Daw- 
son, 15  How.  467  (20  Curt.  698),  that  congress,  having  fixed 
the  place  of  the  trial  of  an  offense  against  the  laws  of  the 
United  States,  committed  outside  the  limits  of  a  state,  dis- 
poses of  all  questions  of  jurisdiction  as  to  venue,  trial  in  the 
county,  and  jury  from  the  vicinage. 

Congress  has  by  law  given  the  district  court  of  this  ter- 
ritory jurisdiction  of  offenses  against  the  laws  of  the  United 
States.  It  has  further  given  the  judges  of  the  supreme 
court  power  to  fix  the  times  and  places  of  holding  the  said 
court.  The  judges  have  so  fixed  them.  By  fixing  the  place 
of  holding  the  court,  they  have  fixed  the  place  of  trial  of 
such  offenses.  Congress,  therefore,  having  by  means  of  the 
power  delegated  to  the  judges  of  this  court  fixed  the  place 
of  the  trial  of  the  offense  mentioned  in  this  indictment,  has, 
in  the  language  of  this  decision,  disposed  of  all  questions 
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of  jurisdiction  of  the  court  as  well  as  all  objections  to  the 
jury  as  not  being  drawn  from  the  vicinage. 

The  court,  in  the  United  States  v.  Dawsoriy  referred  to 
above,  decided  that  a  grand  and  petit  jury  drawn  from  the 
district  and  state  of  Arkansas  was  a  proper  and  competent 
jury  in  each  case  to  find  a  bill  of  indictment  and  try  a  per- 
son for  a  crime  committed  outside  of  the  said  state  of 
Arkansas;  and  in  the  adjoiuing  Indian  territory,  it  follows 
by  a  parity  of  reasoning,  that  congress,  although  by  indirect 
means,  having  fixed  the  place  of  trial  of  the  offense  charged 
against  these  defendants,  the  grand  and  petit  jury  in  use 
in  said  court  wad  a  proper  and  legal  jury  to  whom  to  sub- 
mit the  cause. 

Again,  it  may  be  said,  considering  the  powers  of  the  said 
district  court  as  a  court  sitting  for  the  trial  of  offenses 
against  the  laws  of  the  United  States,  that  congress  has  by 
law  conferred  upon  the  territorial  court  the  same  jurisdic- 
tion possessed  by  the  district  and  circuit  courts  of  the 
United  States  in  all  cases  arising  under  the  constitution 
and  laws  of  the  United  States.  (Bev.  Laws  U.  S.,  sec. 
1910.)  The  means  and  methods  to  be  used  in  exercising 
such  jurisdiction,  so  far  as  the  impaneling  and  summoning 
jurorb  is  concerned,  have  not  been  pointed  out  or  fixed  by 
congress,  neither  have  they  by  the  laws  of  the  territory  of 
Idaho. 

It  follows,  then,  ex  vecessitate  ret,  that  these  courts  being 
endowed  with  this  jurisdiction,  and  being  called  upon  to 
exercise  it,  and  the  forms  and  modes  of  procedure  not 
being  pointed  out  by  congress  nor  by  the  territorial  laws, 
it  remains  for  these  courts  to  adopt  such  regulations  as  the 
nature  of  the  causes  coming  before  them  seems  to  require, 
not  in  conflict  with  the  constitution  and  laws  of  the  United 
States  or  of  the  territory.  This  the  court  may  do  by  gen- 
eral rules  applicable  to  all  cases,  or  by  special  direction  in 
any  given  case,  or  for  any  particular  term,  having  a  care  to 
adopt  such  meansas  in  their  judgment  will  best  secure  the 
ends  of  justice,  protect  the  rights  of  the  citizen,  and  give 
offenders  a  fair  and  impartial  trial. 

It  is  clearly  indicated  that  this  court  may  pursue  this 
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course,  in  the  opinion  of  the  supreme  court  of  the  United 
States,  in  the  case  of  HornbucMe  y.  Ibmba,  18  Wall.  656 
(see  bottom  of  page).  In  that  case  the  court  say:  From 
a  review  of  the  entire  past  legislation  of  congress  on  the 
subject  under  consideration,  our  conclusion  is  that  the  prac- 
tice, pleadings,  and  forms  and  modes  of  proceeding  of  the 
territorial  courts,  as  well  as  their  respective  jurisdictions, 
subject,  as  before  said,  to  a  few  express  or  implied  condi- 
tions in  the  organic  act  itself,  were  intended  to  be  left  to 
the  legislative  action  of  the  territorial  assemblies,  and  to  the 
regulations  which  might  be  adopted  by  the  courts  them- 
selves. 

The  courts  of  the  territory  are  in  some  respects  sui  gene- 
ris. They  have  a  broader  and  more  extensive  jurisdiction 
than  state  courts,  since  they  are  endowed  with  the  same  ju- 
risdiction as  the  district  and  circuit  courts  of  the  United 
States  in  all  cases  arising  under  the  constitution  and  laws 
of  the  United  States,  with  slight  exceptions.  They  have  a 
more  extensive  jurisdiction  than  the  United  States  district 
and  circuit  courts,  as  they  are  clothed  with  plenary  munici- 
pal jurisdiction  in  the  territory.  They  are  called  upon  by 
the  people  of  the  United  States  to  exercise  the  one,  by  the 
people  of  the  territory  to  exercise  tbe  other.  In  matters 
necessary  to  the  exercise  of  this  extensive  jurisdiction,  and 
not  regulated  by  laws  applicable  to  said  courts,  it  remains  for 
them  to  adopt  such  rules  and  regulations  its  will  enable 
them  to  administer  justice  according  to  law. 

The  jury  in  the  case  at  bar  was  in  every  respect  a  jury 
from  the  vicinage,  since  it  was  drawn  from  territory  wholly 
within  the  district  where  this  crime  was  committed.  It 
is  not  pretended  that  they  were  selected  with  a  view  to 
secure  indictment  or  conviction,  but  in  every  respect  good 
and  lawful  men. 

The  third  error  assigned  is  in  the  giving  the  first  instruc- 
tion offered  on  the  part  of  the  prosecution,  and  various  au- 
thorities are  cited  to  sustain  the  view  of  appellants.  The 
first  series  so  cited  are  to  the  point  that  preponderance  of 
evidence  is  not  sufficient  to  convict,  in  criminal  cases.  This 
proposition  is  not  questioned.     Second^  that  an  erroneous 
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instraction  is  not  cared  by  afterwards  instracting  directly 
to  the  contrary.  This  last  objection  and  those  that  follow 
are  based  upon  the  assumption  that  the  instruction  is  in 
itself  erroneous.  Is  this  assumption  correct?  This  in* 
struction  does  not  direct  the  jury  to  find  the  defendant 
guilty.  It  does  not  assume  to  cover  the  whole  case.  It  is 
simply  a  definition  of  the  term  robbery,  as  applied  to 
this  case.  Bobbery  is  defined  in  the  law  to  be  the  felonious 
taking  of  the  money,  goods,  or  other  valuable  thing  from 
the  person  of  another,  by  force  or  intimidation. 

The  instruction  is:  ''The  jury  are  instructed  that  if  they 
believe  from  the  evidence  th&t  the  defendants  feloniously 
took  possession  of  the  United  States  mail  or  any  part  of  it 
by  force  or  intimidation  of  or  from  a  carrier  of  the  mail,  then 
the  offense  of  robbery  was  complete." 

The  court  does  not  instruct  the  jury  that  they  should  then 
find  the  defendants  guilty,  nor  that  they  are  guilty,  but  that 
the  crime  of  robbery  was  complete.  The  court  might  not 
only  leave  out  the  words,  ''beyond  a  reasonable  doubt," 
but  you  may  strike  out  the  words,  "if  they  believe  from 
the  evidence  that,"  and  the  instruction  would  still  be  cor- 
rect and  proper.  It  would  then  read:  "The  jury  are  in- 
structed that  if  the  defendants  feloniously  took  possession 
of  the  United  States  mail  or  any  part  of  it  by  force  or  in- 
timidation of  or  from  a  carrier  of  the  mail,  then  the  of- 
fense of  robbery  was  complete." 

It  will  be  seen  that  it  only  defines  and  specifies  what  con- 
stitutes the  crime  of  robbing  the  United  States  mail  carrier 
of  the  United  States  mail,  with  which  defendants  were 
charged.  It  is  not  "ambiguous,"  not  contrary  to  the  sixth 
or  any  other  instruction,  and  not  erroneous.  The  law  is 
that  all  the  instructions  given  by  the  court  are  to  be  taken 
together,  and  it  is  believed  that  all  instructions  given  in  the 
case  taken  together  constitute  a  complete  exposition  of  the 
law  relating  thereto. 

The  fourth  objection  is,  that  the  offense  described  in  the 
indictment  did  not  warrant  the  judgment  of  the  court. 
The  essential  words  of  the  statute  are,  "put  his  life  in  jeop- 
ardy by  the  use  of  dangerous  weapons."    The  rule  is,  that 
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the  pleader  mnst  employ  so  many  of  the  substantial  words 
of  the  statute  as  shall  enable  the  court  to  see  on  what  stat- 
ute it  is  framed,  and  such  other  words  as  are  necessary  to  a 
complete  description  of  the  offense,  or  words  which  are 
their  equivalents  or  more  than  their  equivalents  in  meaning. 

The  allegations  in  the  indictment  are,  when  transposed,  as 
follows:  The  said  William  Mays  and  William  H.  Overholt, 
each  then  and  there  being  severally  armed  with  a  dangerous 
weapon,  to  wit,  a  gun,  with  intent  to  kill,  etc.,  feloniously 
did  make  an  assault  in  and  upon  the  said  Joseph  Goodwin, 
in  bodily  fear  and  danger  of  his  life,  then  and  there  feloni- 
ously did  put.  The  word  jeopardy  is  defined  to  be  danger, 
to  expose  to  loss  or  injury,  peril;  jeopard  is  to  put  in  danger, 
to  expose  to  loss  and  injury;  jeopardize  is  putting  in  danger. 
The  word  danger  is  then  the  equivalent  of  jeopardy.  It 
will  scarcely  be  contended  that  the  arming  themselves 
with  dangerous  weapons,  and  bringing  them  there,  with  in- 
tent to  kill,  is  not  the  use  of  dangerous  weapons. 

We  are  of  the  opinion,  that  in  the  trial  of  this  cause 
there  is  no  error,  and  the  judgment  is,  therefore,  affirmed. 


UTAH  &  NOETHEEN  EAILWAT  COMPANY,  Appel- 
LANT,  V.  WILLAED  CEAWFOED,  District  Attorney, 
Ees^ondent. 

Practice. — Under  the  code  of  procedure  a  defendant  ia  not  only  permitted, 
but  ia  required  to  set  up  all  matters  of  defense,  by  answer  in  the  oii^dbI 
action,  whether  such  matters  are  legal  or  equitable  in  their  character. 

Idem — Injunction  Enjoining  Action  at  Law. — A  defendant  may  not, 
under  the  code,  bring  his  separate  suit  in  equity  to  enjoin  the  original 
action  at  law  when  his  complaint  consists  of  matter  defensive  to  such 
original  action. 

Definition  of  "Defense." — ^A  defense,  in  the  sense  of  the  code,  is  a  right 
possessed  by  the  defendant,  which,  either  partially  or  wholly,  defeats 
the  plainti^Ts  claim. 

CoNSTRUcnoN  of  Statutes. — Remedial  statutes  are  to  be  construed  to  pre- 
vent a  failure  of  the  remedy,  and  extended  to  later  provisions  by  subse- 
quent statutes. 

Exemption  fbom  Taxation. — Subdivision  2  of  section  39  of  the  revenue  act 
applies  to  all  statutory  exemptions  from  taxation. 

Appeal  from  the  third  judicial  district^  Oneida  county. 
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Parley  L.  WiUyima,  for  the  appellant. 

Huston  &  Gray  and  Higbee  &  Smith,  for  the  respondent. 

Pricestt;  J.,  delivered  the  opinion.  Morgan,  0.  J.,  and 
Buck,  J.,  concun-ed. 

The  plaintiff  brought  its  action  in  equity  to  enjoin  the 
defendant  as  district  attorney,  and  his  successors  in  that 
office,  from  further  prosecuting  an  action  instituted  by  him, 
in  the  district  court  of  Oneida  county,  to  recover  of.  the 
plaintiff  the  sum  of  two  thousand  and  sixty-eight  dollars 
territorial  and  county  taxes  levied  and  assessed  for  the 
year  1878,  upon  that  portion  of  its  railroad  line  and  track, 
including  the  rolling  stock,  depots,  and  buildings  belong- 
ing to  the  same,  situate  within  the  exterior  boundary  lines 
of  Oneida  county. 

The  grounds  upon  which  the  injunction  is  claimed  as  set 
forth  in  the  comphunt  are :  1.  That  the  property  assessed, 
or  so  much  of  it  as  lies  in  Idaho  territory,  was  exempt  from 
taxation  under  an  act  of  the  legislature  approved  January 
9,  1873.  2.  That  a  portion  of  the  property  so  assessed  is 
npon  the  Fort  Hall  Indian  reservation,  and  therefore  with- 
out  the  jurisdiction  of  the  taxing  officers  of  Oneida  county, 
for  the  reason  that  said  Indian  reservation  constitutes  no 
portion  of  the  territory  of  Idaho,  or  of  the  county  of  Oneida. 
3.  As  a  reason  why  this  exemption  and  these  facts  were  not 
set  up  by  answer  in  the  suit  for  the  recovery  of  the  taxes, 
that  the  plaintiff  herein  was  not  at  liberty  to  do  so  under 
the  statutes,  but  was  and  is  prohibited  therefrom  by  the 
provisions  of  section  39  of  the  revenue  law. 

The  defendant  demurred  to  the  complaint  on  the  grounds 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  another  action  is  now  pending  in  the  same 
court  between  the  same  parties  for  the  same  cause.  The 
district  court  sustained  the  demurrer,  and  rendered  a 
judgment  dismissing  the  complaint;  from  which  judgment 
the  plaintiff  appealed  to  this  court,  and  assigns  the  order 
sustaining  \he  demurrer  as  error. 

The  first  question  that  arises  in  this  case  is  one  of  prao- 
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tice,  for  it  is  an  admitted  proposition,  thftt  if  the  facts 
stated  in  the  complaint  in  this  action  could  have  been  al- 
leged and  proven  in  defense  to  the  action  brought  by  the 
defendant  for  the  recovery  of  the  taxes,  this  action  can 
not  be  maintained.  The  question  is,  therefore,  could 
these  facts  have  been  so  pleaded  and  shown  ?  Under  the 
ancient  system  of  practice  and  pleading  the  course  pursued 
by  the  plaintiff  in  this  case  would^  without  doubt,  have  been 
correct.  Conceding  all  the  facts  set  forth  in  the  complaint 
to  be  true,  which  for  the  purposes  of  the  demurrer  must  be 
done,  the  plaintiff  would  not  have  been  permitted  under 
the  old  practice  to  set  up  equitable  matter  in  defense  to  the 
statutory  action  for  the  recovery  of  the  taxes,  but  would 
have  been  compelled  to  institute  an  independent  and  sepa- 
rate suit  in  a  court  of  equity  by  which  it  might  enforce  its 
equitable  right,  and  in  the  mean  time  enjoin  the  further 
prosecution  of  the  suit  for  (he  taxes.  The  code  of  proced- 
ure, however,  which  has  been  adbpted  as  the  rule  of  prac- 
tice in  this  territory,  has  effected  wide  and  radical  changes 
in  that  respect.  It  provides  that  'Uhere  shall  be  in  this 
territory  but  one  form  of  civil  action  for  the  enforcement 
or  protection  of  private  rights,  and  the  redress  or  preven- 
tion of  private  wrongs,  which  shall  be  the  same  at  law  and 
in  equity;"  that  ''all  the  forms  of  pleadiugs  and  the  rules 
by  which  the  sufficiency  of  the  pleadings  shall  be  deter- 
mined shall  be  those  prescribed  in  this  act;"  that  ''the 
answer  of  the  defendant  shall  contain:  first,  if  the  com- 
plaint be  verified,  a  specific  denial  to  each  allegation  of  the 
complaint  controverted  by  the  defendant,  or  a  denial 
thereof,  according  to  his  information  and  belief;  if  the  com- 
plaint be  not  verified,  then  a  general  denial  to  each  of  said 
allegations,  but  a  general  denial  shall  only  put  in  issue  the 
material  and  express  allegations  of  the  complaint;  second, 
a  statement  of  any  new  matter  or  counter  claim  constitut- 
ing a  defense  in  ordinary  and  concise  language,"  and  that 
**  the  defendant  may  set  forth  by  answer  as  many  defenses 
and  counter  claims  as  he  may  have,"  etc. 

These  provisions  abolish  the  circuitous,  tedious,  and  ex- 
pensive methods  of  the  common  law,  and  substitute  rules 
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of  pleading  and  practice,  which  not  only  permit,  but  re- 
quire, a  defendant  to  set  up  any  and  all  defenses  that  he 
may  have,  whether  legal  or  equitable  in  character,  by  an- 
swer in  the  original  action. 

A  defense  to  an  action  or  a  cause  of  action  in  the  popu- 
lar sense  of  the  code,  is  a  right  possessed  by  the  defendant, 
arising  out  of  the  facts  alleged  in  his  pleadings,  which, 
either  partially  or  wholly,  defeats  the  plain tififs  claim. 
Considering  the  complaint  of  the  plaintiff  in  this  action  in 
connection  with  this  definition,  it  clearly  appears  that  the 
facts  alleged  therein  were  intended  for  no  other  purpose 
than  to  defeat  the  claim  for  the  taxes.  The  claim  of  the 
public  is,  that  taxes  are  due  from  the  railway  company,  for 
which  judgment  and  execution  is  demanded  as  a  remedy. 
The  opposing  defense  of  the  railway  company  is  that,  un- 
der the  provisions  of  an  act  of  the  legislative  assembly  of 
Idaho  territory,  the  right  of  exemption  from  taxation  was 
conferred  on  the  company,  and  that  as  the  people  had  no 
right  to  tax  the  property,  they  are  not  entitled  to  the  rem- 
edy demanded  in  the  action  to  recover  the  taxes.  The  right 
which  the  railway  company  thus  claim  to  be  entitled  to,  and 
to  be  in  possession  of,  is  clearly,  if  established,  defensive 
to  the  claim  of  the  people  for  the  taxes. 

But  it  is  insisted  by  the  appellant,  that  they  are  prohib- 
ited by  statute  from  alleging  or  claiming  exemption  from 
taxation,  by  answer  in  the  action  for  the  taxes;  and  there- 
fore they  must  be  permitted  to  assert  their  right  in  equity. 
If  the  premises  upon  which  this  proposition  is  based  were 
correct,  it  would,  perhaps,  be  a  sufficient  answer  to  the  con* 
elusion  of  counsel,  based  thereon,  to  say,  if  such  exemp- 
tion can  not  be  alleged  by  answer,  neither  can  it  be  allowed 
to  be  done  by  a  complaint  which  contains  matter  of  a  de- 
fensive nature  only,  because  it  would  be  permitting  to  be 
done,  indirectly,  that  which  may  not  be  done  directly.  If 
the  matter  contained  in  this  complaint  constitutes  no  de- 
fense to  the  action  for  taxes,  neither  does  it  constitute  a 
cause  of  action  against  the  people  to  prevent  the  recovery 
of  the  taxes,  after  action  has  been  commenced  for  that  pur- 
pose. 
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But  we  are  not  convinced  of  the  correctness  of  tbe  preni- 
ises  assamed  by  counsel  for  the  appellant  upon  this  point. 
The  act  nnder  which  the  appellant  claims  exemption  from 
taxation,  was  approved  January  9,  1873.  By  section  39  of 
the  act  to  provide  a  system  of  territorial  and  county  revenue, 
etc.,  approved  January  15,  1875,  page  495  of  the  compiled 
laws,  it  is  provided  that  in  actions  for  the  recovery  of  taxes, 
"  the  defendant  may  answer,  which  answer  shall  be  veri- 
fied; *  *  *  second,  ♦  *  ♦  that  such  property  is 
exempt  from  taxation  under  the  provisions  of  section  4 
of  this  act."  *  *  *  "And  no  other  answer  shall  be  per- 
mitted." 

Section  4  of  that  act  does  not  mention  or  include  any 
railway,  or  the  property  of  the  appellant.     It  is  said  by 
counsel  for  the  appellant,  that  inasmuch  as  it  is  within  the 
power  of  the  legislature  to  provide  for  the  collection  of  taxes 
in  a  summary  manner,  and  without  suit,  that  it  may  limit 
the  defenses  to  be  interposed  in  an  action  for  the  taxes.     Be 
this  as  it  may,  upon  a  careful  examination  of  the  history  of 
this  statute  we  find  that  it  was  originally  enacted  and  ap- 
proved February  4,  1864,  1  Session  Laws,  412,  that  it  was 
re-enacted  January  13,  1869,  5  Session  Laws  39,  and  that  it 
was  carried  forward  from  the  fifth  session  laws,  to  the  com- 
piled laws,  and  re-enacted  January  16,  1875.     It  must  there- 
fore be  regarded  merely  as  a  continuation  of  section  39  of 
the  revenue  law  of  the  fifth  session.     At  the  time  of  the 
first  enactment  of  that  section,  and  until  the  passage  of  the 
act  under  which  the  appellant  claims  exemption  from  taxa- 
tion, section  4  of  the  revenue  act,  designated  all  the  kinds 
and  classes  of  property  excepted  or  exempted  from  taxes; 
so  that  the  words  "under  the  provisions  of  section  4  of 
this  act,''  contained  in  the  subdivision  of  section  39  of  the 
revenue  law  above  quoted,  were  then  meaningless.     They 
did  not  restrict  the  answer  to  any  particular  kind  or  clas^, 
but  all  exemptions  were  allowed  in  defense  notwithstanding 
those  words.     The  evident  intention  of  the  legislature  was 
to  allow  the  defense  to  be  set  up  in  answer  to  a  suit  for 
taxes,  in  all  cases  where  property  was  exempt  by  law,  and 
there  is  nothing  in  the  fact  that  these  words  have  been  car- 
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ried  forward  to  a  sabseqaent  compilation,  that  leads  us  to 
coucludo  that  there  has  been  any  change  of  such  intention 
on  the  part  of  the  legislature. 

To  impute  to  the  legislature  an  intention  to  confer  upon 
parties  an  abstract  rights  while  withholding  all  remedy  for 
its  enforcement,  would  be  charging  it  with  ''keeping  the 
word  of  promise  to  the  ear,  and  breaking  it  to  the  hope;** 
in  fine,  of  a  gross  absurdity.  Bemedial  statutes  should  al- 
ways .be  construed  to  prevent  a  failure  of  the  remedy,  and 
extended  to  later  provisions  by  subsequent  statutes,  and 
this  case  comes  clearly  within  those  rules. 

The  conclusion  we  thus  arrive  at,  is  that  the  appellant  in 
this  case,  the  defendant  in  the  tax  suit,  if  its  property  was 
exempt  from  taxation  for  the  year  1878,  must  .claim  such 
exemption  by  answer  in  that  suit,  and  that  the  demurrer  to 
the  complaint  in  this  action  was  properly  sustained. 

The  judgment  of  the  district  court  is  affirmed. 


DENNIS  DEASET,  Appellant,  v.  W.  L.  THURMAN, 

^  Bespondent. 

Admissions  of  Assignor — Pubchaseb  in  Good  Faith. — ^The  admissions  or 
statements  of  the  assignor  of  chattels,  in  derogation  of  his  title  thereto, 
made  prior  to  his  transfer  of  the  same,  can  not  be  introduced  in  evidence 
against  the  title  of  his  assignee  who  purchased  the  same  in  good  faith, 
without  knowledge  of  such  statements  or  admissions. 

Instructions. — When  the  court  instructs  a  jury  upon  what  state  of  facts 
they  must  find  a  verdict  for  or  against  the  party,  the  instructions  should 
include  all  the  facts  in  the  controversy,  material  to  the  rights  of  the  par- 
ties upon  the  claim  of  the  plaintiff  and  the  defense  of  the  defendant. 

Appeal  from  the  second  judicial  district,  Ada  county. 

BrumJxxck  dk  Cahcdan,  for  the  appellant. 

Huston  &  Oray,  for  the  respondent. 

Buck,  J.,  delivered  the  opinion.     MonaAN,  C.  J.,  and 
Pbickett,  J.,  concurred. 

This  action  was  commenced  in  the  court  below  for  the 
recovery  of  certain  personal  property,  to  wit,  a  pack  train 
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consisting  of  thirty-seven  animals  and  the  necessary  equip- 
ments.    The  pleadings  were  in  the  usaal  form  in  actions 
under  the  statute  for  the  claim  and  delivery  of  personal 
property;   the   plaintiff  claiming  ownership  and  alleging 
wrongful  detention  by  defendant,  the  defendant  admitting 
possession  and  claiming  ownership  by  purchase  of  Ck>ii. 
Haley  &  Company,  a  firm  composed  of  Cornelius  Haley  and 
Timothy  Deasy,  and  denying  wrongful  detention.     The  de- 
fendant also  pleads  specially  an  estoppel  in  pais  against  the 
plaintiff.     The  trial  was  with  a  jury  and  the  verdict  for  the 
defendant.     The  plaintiff  appeals  from  the  judgment,  and 
claims  error  by  the  court  in  the  rejection  of  certain  evidence, 
and  in  giving  certain  instructions  to  the  jury  objected  to  by 
plaintiff,  and  in  refusing  certain  instructions  asked  for  by 
the  plaintiff. 

The  evidence  tends  to  show  that,  in  A.  D.  1869,  the 
plaintiff  owned  the  property  in  question,  and  at  that  time 
made  a  conditional  transfer  thereof  to  Con.  Haley  &  Go. 
That  pursuant  to  said  transfer  said  company  took  possession 
of  said  property  and  exercised  full  control  of  the  same  con- 
tinuously, and  apparently  as  owner  thereof,  until  the  eighth 
day  of  July,  A.  d.  1877.  That  during  all  of  s&id  time  the 
plaintiff  was  generally  with  said  train,  apparently  as  the 
employee  of  said  Con.  Healey  &  Co.  That  during  said 
time  the  plaintiff  publicly  acknowledged  the  control  and 
ownership  of  said  property  to  be  in  said  company;  that  he 
publicly  made  no  claim  to  ownership  in  said  property,  and 
did  no  act  indicating  ownership  in  himself,  except  possibly 
certain  equivocal  and  isolated  acts  which  might  indicate 
either  ownership  or  servile  employment  on  his  part. 

The  evidence  on  the  part  of  the  defendant  tends  to  show 
that  on  the  eighth  day  of  July,  A.  D.  1877,  while  said  Con. 
Haley  &  Co.  were  in  the  possession  and  exercising  full  con- 
trol and  apparent  ownership  of  said  property,  they  sold  it 
to  the  defendant  with  the  full  knowledge  of  the  plaintiff,  and 
that  since  said  sale  the  defendant  had  retained  possession 
thereof.  The  evidence  tends  to  show  also  that  during  all 
the  time  of  the  possession  of  said  property  by  said 
Con.  Haley  &  Co.,  the  defendant  privately  claimed  the 
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ownership  of  said  property,  and  that  at  the  time  of  said 
transfer  from  Con.  Haley  &  Co.  to  the  defendant,  said  Tim- 
othy Deasey,  in  making  said  transfer,  acted  for  said  com- 
pany and  also  as  agent  of  plaintiff,  and  that  at  the  time  of 
said  transfer  the  plaintiff  knew  of,  and  adopted  as  his  own, 
the  act  of  said  Timothy  Deasey  in  making  said  transfer. 

Daring  the  trial  the  plaintiff  offered  in  evidence  the  dec- 
larations of  Con.  Haley  &  Co.  while  in  possession  of  said 
property,  in  derogation  of  their  own  title  thereto,  as  against 
the  defendant  in  this  action.  The  defendants  objected  to 
this  evidence,  and  the  objection  being  sustained,  the  plaint- 
iffs excepted  to  the  ruling  of  the  court,  and  claim  that  said 
ruling  was  error.  The  appellant  now  argues  that  said  evi- 
dence was  admissible:  1.  As  a  part  of  the  res  geslce;  and 
2.  As  the  declarations  of  the  party  under  whom  defendant 
claims,  while  such  party  was  in  possession  of  the  property. 

To  make  such  evidence  admissible  as  a  part  of  the  res 
gesicBf  the  conversation  or  admissions  must  have  been  con- 
current with  the  contract  of  transfer,  or  in  some  way  con- 
nected with  it,  and  must  have  come  to  the  knowledge  of 
the  assignee.  (1  Greenl.  Ev.,  sec.  110;  Tevis  v.  Hicks,  41 
Cal.  126;  2  Bouv.  L.  Die.  464.)  It  does  not  appear  that  the 
admissions  or  statements  were  made  at  the  time  of  the 
transfer,  or  that  they  were  in  any  way  connected,  even  re- 
motely, with  that  transaction,  or  that  they  ever  came  to  the 
knowledge  of  the  defendant,  and  it  seems  to  have  been  ad- 
mitted on  the  argument  of  the  case  that  the  declarations, 
desired  to  be  introduced  in  evidence  and  rejected,  were 
made  at  different  times  more  than  two  years  prior  to  the 
transfer  of  the  property.  Clearly  they  formed  no  part  of 
the  res  gestce.  The  second  ground  upon  which  the  appel- 
lant claims  that  such  declarations  were  admissible,  tiamely, 
as  declarations  of  the  assignor  while  in  possession  of  the 
property,  was  very  ably  and  elaborately  discussed  by  the 
respective  attorneys  and  a  large  number  of  authorities 
cited. 

We  are  able  to  find,  however,  no  more  accurate  and  lucid 
discussion  of  the  doctrine  relating  to  such  admissions  than 
by  Professor  Greenleaf  (1  Greenl.  Ev.,  sec.  190).    From  it 
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and  the  authorities  cited  on  the  argument,  we  are  able  to 
state  the  correct  rule  to  be,  that  the  admissions  of  the  as- 
signor of  chattel  property  can  only  be  received  in  evidence 
in  disparagement  of  the  title  of  the  assignee  when  there  is 
an  identity  of  interest  between  the  assignor  and  assignee, 
and  that  such  identity  exists  in  the  transfer  of  chattels, 
only  where  the  assignee  has  purchased  the  same  with  actual 
notice  of  the  true  state  of  the  title  of  the  assignor,  or  un- 
der such  circumstances  of  suspicion  as  should  lead  him  to 
make  special  inquiry  into  the  title  of  the  assignor.  (Pai^ 
V.  Cogwin,  opinion  of  Senator  Lot,  7  Hill,  379.) 

There  is  clearly  no  such  circumstance  of  suspicion  in 
the  case  at  bar,  or  such  an  identity  of  interest  between  an 
assignor  of  a  chattel  and  his  assignee  without  notice,  as  is 
contemplated  in  the  authorities  that  sustain  the  admission 
of  such  evidence.  To  hold  that  an  assignee  of  chattel 
property  could  be  affected  by  the  declarations  of  his  as- 
signor made  before  the  transfer,  and  of  which  he  had  no 
knowledge,  would  be  most  disastrous  to  the  commercial  in- 
terests of  the  country. 

Upon  the  submission  of  the  cause  to  the  jury  the  plaint- 
iff requested  the  court  to  give  the  following  instruction,  to 
wit:  ''The  defendant  claims  title  in  his  answer  from  Con. 
Haley  &  Co.  He  must  be  confined  to  this  source  in  ac- 
quiring title.  He  can  not  set  up  title  derived  from  Con. 
Haley  &  Co.,  and  prove  title  from  the  plaintiff  in  this 
action.  If  you  find  that  the  defendant  did  not  purchase  of 
Con.  Haley  &  Co.,  you  will  find  in  favor  of  the  plaintiff." 
This  instruction  was  refused,  and  the  ruling  of  the  court 
thereon  is  claimed  by  the  appellant  to  be  error. 

The  instruction  asked  for  is  objectionable  on  several 
grounds.  It  is  founded  upon  an  assumption  of  fact  not  sus- 
tained by  the  evidence  or  the  pleadings.  The  defendant 
does  not  claim  to  derive  title  from  the  plaintiff  or  from  any 
other  than  Con.  Haley  &  Co.  The  instruction  was  probably 
suggested  by  certain  cross-interrogatories  put  to  plaintiff  by 
defendant,  the  answers  to  which  tended  to  show  that  the 
plaintiff  recognized  Timothy  Deasey  as  his  agent  as  well  as 
the  agent  of  Con.  Haley  &  Co.,  in  selling  the  pack  train  to  de- 
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fendant,  and  that  the  plaintiff  with  fall  knowledge  approved 
the  sale.  While  the  effect  of  such  evidence,  if  given,  would 
undoubtedly  show  that  the  plaintiff  had  sold  whatever  inter- 
est he  had  in  the  property,  and  therefore  defeat  his  recovery 
in  this  action,  yet  it  could  not  therefore  be  alleged  that  the 
defendant  claimed  title  from  any  other  parties  than  as 
alleged  in  the  answer. 

The  instruction  is  also  objectionable  for  the  reason  that  it 
instructs  the  jury  to  find  a  verdict  for  the  plaintiff  upon  a 
failure  of  defendant  to  prove  a  purchase  from  Oon.  Haley  & 
Co.,  thus  transferring  the  burden  of  proving  title  from  the 
plaintiff  to  the  defendant.  In  this  class  of  cases  the  plaint- 
iff rests  upon  the  strength  of  his  own  rather  than  on  the 
weakness  of  the  defendant's  title. 

It  is  further  objectiouable  as  including  only  a  portion  of 
the  facts  essential  to  a  recovery  by  the  plaintiff.  **  Where 
the  court  instructs  a  jury  upon  what  state  of  facts  they  must 
find  a  verdict  for  a  party,  the  instructions  should  include 
all  the  facts  in  the  controversy  material  to  the  rights  of  the 
plaintiff  or  the  defense  of  the  defendant."  {Oallagher  v. 
Williamson,  23  Cal.  334.) 

The  court  gave  the  following  instruction  for  the  defend- 
ants: "  If  the  jury  find  from  the  evidence  that  Tim.  Deasey, 
as  the  agent  of  the  plaintiff,  made  a  sale  of  the  pack  train 
in  question  to  the  defendant,  then  the  plaintiff  can  not  re- 
cover in  this  action,  and  the  verdict  must  be  for  the  defend- 
ant." To  this  instruction  the  plaintiff  excepted,  and  now 
claims  the  same  to  be  error. 

The  plaintiff's  right  to  recover  rests,  as  we  have  before 
said,  to  his  title  to  the  property,  and  if,  through  his  agent 
or  otherwise,  he  had  sold  the  property,  he  could  not  recover. 
The  instructions  seem  to  be  in  strict  conformity  to  the  law 
regulating  this  class  of  cases. 

The  exceptions  taken  at  the  trial  to  certain  other  instruc- 
tions were  not  strongly  urged  on  the  argument,  nor  ex- 
pressly abandoned;  but  we  find  no  error  either  in  the  rul- 
ings of  the  court  or  in  the  instructions  to  the  jury,  and  the 
judgment  is  therefore  affirmed. 
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EDWARD     GRAHAlM,     Administrator,    Appellant,    v. 
NORA  LINEHAN,  Administratrix,  Respondent.  / 

Practice — Non-apfealable  Orders — Bill  of  Exceptions. — Interlocutory 
non-appealable  orders  in  an  action  can  not  be  reviewed  on  appeal  with- 
out being  incorporated  into  a  bill  of  exceptions,  and  brought  up  with  the 
judgment  roll,  and  thus  made  a  part  of  the  record. 

Judgment  Roll— What  Constitutes. — The  papers  constituting  the  judg- 
ment roll  are  specified  in  section  221  of  the  civil  practice  act.  Papers 
not  enumerated  therein  can  not  properly  be  inserted  in  the  transcript,  and 
if  placed  there,  can  constitute  no  part  of  the  record. 

Review  on  Judgment  Roll. — On  appeal  from  a  final  judgment,  if  the 
record  contains  no  bill  of  exceptions  or  statement,  the  case  must  be  re> 
viewed  and  decided  upon  the  judgment  roll  alone. 

Appeal  from  the  second  jadicial  district,  Owyhee  county. 

Edward  Nugent^  for  the  appellant. 

B.  Z.  Johnson  and  Brumback  dk  Cahalan,  for  the  respond- 
ent. 

Buck,  J.,  delivered  the  opinion;  MoBOANy  0.  J.,  and 
Pbiceett,  J.,  concurring. 

This  action  was  commenced  in  the  court  below  on  certain 
promissory  notes  and  accounts.  During  the  pendency  of 
the  action  both  the  original  parties  died  and  their  repre- 
sentatives were  substituted  for  them.  At  the  commence- 
ment of  the  action  a  writ  of  attachment  was  issued  and  a 
levy  made  under  it  on  certain  property  of  the  defendant 
The  lien  of  the  writ  was  existing  at  the  time  of  the  death  of 
the  defendant.  The  pleadings  in  the  case  are  a  complaint 
and  supplemental  complaint  on  the  part  of  the  plaintiff,  and 
a  demurrer  on  the  part  of  the  defendant.  No  answer  was 
filed  in  the  case,  and  at  the  trial  the  defendant  appeared  in 
court  and  stated  that  she  had  no  defense  to  make.  A  part 
of  the  supplemental  complaint  was  stricken  out  on  motion 
of  the  defendant,  but  the  record  does  not  show  the  grounds 
upon  which  the  motion  was  granted.  Decision  was  ren- 
dered for  the  plaintiff,  and  a  motion  made  in  his  behalf  ask- 
ing that  judgment  be  so  entered  that  the  attachment  lien 
should  continue  and  the  property  seized  under  the  levy 
should  be  applied  to  the  payment  of  this  judgment,  to  the 
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exclusion  of  other  debts  of  the  defendant  deceased.  The 
conrt  oyerruled  the  motion,  and  judgment  was  entered  under 
the  ruling  of  the  court,  making  the  judgment  payable  in 
due  course  of  administration.  The  appeal  is  taken  from  this 
final  judgment  for  the  purpose  of  so  changing  its  character 
as  to  give  it  a  preference  over  other  debts  of  the  deceased 
defendant. 

No  exception  was  taken  to  the  order  of  the  court  overrul- 
ing the  motion  of  the  plaintiff  as  to  the  character  of  the 
judgment,  and  the  appellant  relies  for  relief  upon  his  ap- 
peal  from  the  final  judgment  alone.  No  bill  of  exceptions 
or  statement  appears  in  the  transcript,  and  the  record  fur- 
nished to  the  court  consists  simply  of  the  judgment-roll. 
The  transcript  contains  copies  of  the  notice  of  motion  to 
strike  out  a  part  of  the  supplemental  complaint  and  the 
order  granting  the  same.  But  these  papers  properly  form 
no  part  of  the  judgment-roll,  and  being  improperly  within 
the  transcript,  must  be  treated  as  of  no  effect.  {Sutler  v. 
San  Francisco,  36  Cal.  114;  Shai-p  v.  Daugney,  33  Id.  513.) 

The  order  to  strike  out  a  part  of  a  pleading  is  an  inter- 
locutory, non-appealable  order,  and  to  be  reviewed  on  appeal 
should  be  incorporated  into  a  bill  of  exceptions,  and  made 
a  part  of  the  record.  (Abbott  v.  Douglass,  28  Cal.  295; 
DimicJcY,  Campbell,  31  Id.  240;  Montis  v.  Angle,  42  Id.  240; 
Freely  v.  Shirley,  43  Id.  370;  Idaho  World  Printing  Co.  .v. 
Geo.  Aitislie,  ante,  641;  Harper  v.  Miner,  27  Oal.  107;  Sutler 
V.  San  Francisco,  supra;  fVethered  v.  Carroll,  33  Cal.^  549.) 

In  the  case  at  bar,  there  being  no  statement  or  bill  of  ex- 
ceptions, the  appeal  must  be  decided  on  the  judgment-roll 
alone.  {Wethered  v.  Carroll,  supra;  McAbee  v.  Randall,  41 
Cal.  137;  Douglass  v.  Dakin,  46  Id.  49;  Earth  v.  Orih,  10 
Id.  193;  McGill  v.  Rainaldi,  11  Id.  391.) 

In  the  able  and  exhaustive  brief  submitted  by  the  appel- 
lant, it  is  claimed  that  errors  appearing  in  the  judgment- 
roll  may  be  corrected  on  appeal  without  a  statement,  and 
references  to  California  decisions  are  made  to  sustain  this 
theory.  But  in  the  California  code  bills  of  exceptions  are 
incorporated  in  the  judgment-roll,  while  in  our  code  bills  of 
exceptions  do  not  form  a  part  of  the  judgment-roll.    In 
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California,  any  error  appearing  in  the  bill  of  exceptions 
could  be  corrected  on  appeal  from  the  final  judgment,  be- 
cause the  errors  appeared  in  the  judgment-roll;  but  in  the 
Idaho  code,  the  errors  which  should  appear  in  the  bill  of 
exceptions  do  not  form  a  part  of  the  judgment-roll,  and 
therefore  form  no  part  of  the  record,  unless  the  bill  of  ex- 
ceptions is  brought  up  with  the  judgment-roll.  Section 
448  of  chapter  28  of  our  civil  practice  act  provides  that  the 
appellant  must  furnish  the  court  with  a  copy  of  the  notice 
of  appeal,  of  the  judgment-roll,  and  of  any  bill  of  excep- 
tions or  statement  in  the  case  upon  which  the  appellant 
relies. 

In  our  practice,  then,  the  bill  of  exceptions  does  not  nec- 
essarily come  up  on  appeal,  because  it  forms  no  part  of  the 
judgment-roll,  while  in  the  California  practice  it  does. 

In  the  case  at  bar,  there  is  no  bill  of  exceptions  or  state- 
ment, and  looking  to  the  judgment-roll  alone,  the  judgment 
seems  to  be  in  strict  conformity  with  section  142,  chapter 
6,  of  our  probate  practice  act,  and  is,  therefore,  affirmed. 


JOHN  C.  FOX,  Appellant,   v.  W.  W.  WEST   akd  M. 

G.  LUNEY,  Respondents.  -^ 

•<  Adverse  Party**  Defined. — The  term  *' advene  party**  in  section  201  of 
our  civil  practice  act  has  the  same  signification  as  to  matters  deemed 
excepted  to  as  the  term  "aggrieved  party,**  in  section  436  of  the  same  act. 

Practice — Exceptions. — The  exceptions  which,  by  section  201  of  the  civil 
practice  act,  the  adverse  party  is  deemed  to  have  taken,  have  the  same 
force  and  effect  in  the  conduct  of  the  action  as  other  exceptions  taken 
during  the  trial,  and  can  not  be  considered  on  appeal  without  being  in- 
corporated into  a  bill  of  exceptions,  and  thus  made  a  part  of  the  record. 

Relief  Obtainable  in  Court  below. — Any  relief  sought  which  is  attain- 
able in  the  court  below  can  not  be  granted  in  the  first  instance,  in  the 
appellate  court. 

Appeal  from  the  second  judicial  district,  Boise  county. 
F.  E.  Ensign^  for  the  appellant. 

Huston  &  Oray,  for  the  respondents. 
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Buck,  J.,  delivered  the  opinion;  Mobqan,  C.  J.,  and 
Pbickett,  J.,  concurring. 

This  action  is  brought  on  a  joint  and  several  promissory 
note  given  to  plaintiff,  as  payee,  by  defendants,  and  one 
R.  W.  Thompkins.  Only  West  and  Luney  were  made  parties 
defendant,  the  joint  maker,  Thompkins,  having  died  prior  to 
the  commencement  of  the  action.  Defendant  West  made 
default,  and  Luney  filed  his  separate  answer,  alleging  among 
other  things  full  payment  of  the  note.  The  cause  was  tried 
with  a  jury  on  the  issues  joined,  and  a  verdict  was  rendered 
in  favor  of  the  plaintiff,  against  both  defendants,  as  prayed 
for  in  the  complaint,  for  the  sum  of  one  hundred  and 
twenty-six  dollars  and  sixty-eight  cents.  Judgment  was 
entered  for  the  amount  found  due  against  the  defendant  with- 
out designating  which  one. 

Appeal  is  taken  from  final  judgment,  and  the  errors  al- 
leged are:  1.  That  the  jury  erred  in  finding  a  verdict 
against  both  defendants,  the  plaintiff  claiming  that  the  ver- 
dict should  have  been  separate  against  defendant  Luney  for 
the  amount  found  due  on  the  note,  leaving  the  plaintiff  at 
liberty  to  enter  a  separate  judgment  against  defendant  West 
on  default  for  the  full  amount.  2.  That  the  court  erred  in 
recei^ing  the  verdict  and  entering  judgment. 

No  bill  of  exceptions  or  statement  was  brought  up  in  the 
record,  and  the  appellant  relied  on  the  exception  to  the 
verdict  served  to  the  **  adverse"  party  by  section  201 
of  chapter  14  of  our  civil  practice  act,  and  claimed 
that  said  exceptions  could  be  considered  on  the  appeal 
without  being  incorporated  into  a  bill  of  exceptions  and 
thiis  made  part  of  the  record.  The  signification  of  the 
word  "adverse"  in  said  section  was  also  argued,  and 
whetber  in  contemplation  of  our  statute,  a  party  having  ob- 
tained a  verdict  in  his  favor,  but  with  which  he  was  not 
satisfied,  would  be  an  "adverse"  party  to  whom  an  excep- 
tion under  said  section  would  be  saved.  The  court  is  of 
the  opinion  that  the  term  "adverse  party"  in  section  201, 
chapter  14  of  our  civil  practice  act,  has  the  same  significa;- 
tion  as  to  matters  "  deemed  excepted  to"  as  the  term  ag- 
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grieved  party  in  section  436  of  chapter  28  in  taking  an  ap- 
peal, and  that  any  party  aggrieved  by  any  decision  can  avail 
himself  of  the  exceptions  given  by  said  section. 

But  before  said  exceptions  can  be  considered  on  appeal, 
they  must  have  been  incorporated  into  a  bill  of  exceptions, 
and  thus  made  a  part  of  the  record.  In  this  respect  there 
is,,  in  our  practice,  no  distinction  between  exceptions  saved 
by  the  statute  and  other  exceptions  taken  at  the  trial. 
(Idaho  World  Printing  Co.  v.  George  Aiuslie,  ante,  641.) 

As  to  the  first  error  claimed  by  appellant,  to  wit,  the 
character  of  the  verdict  of  the  jury,  and  the  reception 
thereof  by  the  court,  there  seems  to  have  been  no  objection 
whatever  at  the  trial,  either  to  the  verdict  itself  or  the 
reception  of  it  by  the  court.  Section  179  of  chapter  13  of 
our  civil  practice  act  provides  for  the  correction,  by  the 
jury,  under  the  advice  of  the  court,  of  informal  or  insufficient 
verdicts,  and  section  208  of  chapter  15  of  said  act  provides 
for  a  new  t;rial  in  case  the  verdict  is  contrary  to  law  or  is 
not  justified  by  the  evidence.  No  objection  was  made  to 
the  verdict  either  by  motion  to  correct  it  or  for  a  new  trial. 
The  plaintiff  having  acquiesced  in  the  verdict,  can  not  object 
to  it  in  the  first  instance  in  the  appellate  court.  (Perkins  v. 
Wilson  &  GarreisoUy  3  Cal.  137;  Hides  v.  Coleman,  25  Id. 
146;  DuffY.  Fisher,  15  Id.  380.) 

As  to  the  third  and  fourth  assignments  of  error,  section 
215  of  chapter  16  of  our  civil  practice  act  requires  the  clerk 
to  enter  judgment  in  conformity  to  the  verdict,  and  unless 
the  aggrieved  party  takes  the  necessary  steps  to  correct  it, 
it  was  clearly  his  duty  to  do  so. 

If  the  judgment  as  entered  is  irregular  as  embracing  too 
many  parties,  the  proper  practice  is  to  move  to  correct  it  in 
the  court  below.  (Mulliken  v.  Hull  &  Co.,  ^  Cal.  246;  De 
Castro  V.  Richardson^,  25  Id.  53;  Morrison  v.  Dopman,  3  Id. 
257;  Eonssel  v.  Boyle,  45  Id.  64.) 

The  second  assignment  of  error  by  plaintiff,  namely,  that 
the  court  erred  in  refusing  to  enter  judgment  against  West 
for  the  sum  claimed  in  the  complaint,  seems  not  well  taken, 
as  the  record  does  not  show,  and  it  was  not  contended  on 
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the  argament  that  the  plaintiff  ever  asked,  that  defendant 
West  be  defaulted  or  that  judgment  be  entered  against  him. 
We  find  nothing  in  the  record  that  would  authorize  the 
court  to  interfere  with  the  judgment  below,  and  it  is  there- 
fore affirmed. 


H.  SQUIER,  Appellant,  v.  B.  LOWENBERG  ET  AL., 

Bespondents. 

Findings — Presumptions. — In  the  absence  of  findings  of  fact  from  the 
record  in  a  cause  tried  by  the  court  without  a  jury,  the  presumption  is 
that  they  were  waived.     If  not,  that  fact  should  appear  affirmatively. 

Appeal  from  the  first  judicial  district,  Nez  Perce  county. 
Huston  dc  Orayj  for  the  appellant. 
Bespondents  made  no  appearance. 

Pbickett,  J.,  delivered  the  opinion;  Mobgan,  C.  J.,  and 
Buck,  J.,  concurring. 

The  cause  was  tried  by  the  district  court  without  a  jury, 
and  judgment  was  rendered  in  favor  of  the  defendants  for 
their  costs.  The  record  brought  to  this  court  consists  of 
the  judgment-roll,  in  which  there  is  no  finding  of  fact,  and 
the  appellant  seeks  to  reverse  the  judgment  on  that  ground, 
and  urges  the  decision  in  the  case  of  Eatell  v.  Chenery,  3  Cal. 
467,  and  others  of  like  import,  in  support  of  his  position. 
When  those  decisions  were  rendered  by  the  supreme  court 
of  California,  the  statutes  of  that  state  required,  without 
exception,  in  all  cases  tried  by  the  court  without  a  jury, 
that  findings  of  fact  should  be  filed.  Our  statute,  section 
188  of  the  civil  practice  act,  provides  that  "findings  of  fact 
may  be  waived  by  the  several  parties  to  an  issue  of  fact: 
1.  By  failing  to  appear  at  the  trial.  2.  By  consent,  in 
writing,  filed  with  the  clerk.  3.  By  oral  consent,  entered 
in  the  minutes.*' 

This  statute,  as  will  be  seen,  does  not  absolutely  or  un- 
conditionally require  that  findings  of  fact  shall  be  filed  in 
all  cases,  but  only  that  they  must  be  filed  unless  waived  ia 
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one  of  the  methods  therein  meDtioned.  It  is  a  familiar  rale 
that  upon  an  appeal  taken,  error  is  not  to  be  presumed,  bat 
mast  affirmatively  appear  from  the  record.  Where,  there- 
fore, as  in  this  case,  a  cause  is  tried  by  the  court  without 
a  jury,  and  the  appeal  is  taken  upon  the  judgment-roll 
alone,  the  absence  of  findings  of  fact  from  the  roll 
does  not  establish  that  error  was  committed.  Under  the 
rule  referred  to,  we  can  not  presume  that  the  findings 
were  not  waived;  the  necessary  intendment  in  support  of 
tue  judgment  is  the  other  way.  We  must  presume  that 
they  were  waived  under  the  statute.  A  party,  therefore, 
who  comes  to  this  court  to  allege  that  the  court  below  com- 
mitted error  in  rendering  judgment  without  finding  the 
fact^,  must,  by  bill  of  exceptions,  make  it  affirmatively  ap- 
pear by  the  record,  that  he  did  not  waive  findings  in  the 
court  below,  otherwise  the  presumption  here  must  go  to 
support,  and  not  to  overthrow,  the  judgment  rendered 
there. 
The  judgment  is  affirmed. 


LOEAINE  B.  MOBGAN,   Respondent,   v.   J.   N.  lEE- 
LAND  AND  H.  H.  MIFFLIN,  Appellants. 

Dower. — Our  statute  has  abolished  dower,  but  has  substituted  more  liberal 

proyisioDS  in  its  stead. 
Bjsvocation  of  Will. — Whenever  new  moral  and  testamentary  duties  arise 

subsequent  to  the  execution  of  a  will,  the  will  is  revoked  by  presumption 

or  operation  of  law,  unless  the  objects  of  those  duties  are  provided  for, 

either  by  the  law  or  the  will. 

Appeal  from  the  third  judicial  district,  Oneida  county. 
Higbee  &  Smith,  for  the  appellants. 
Huston  &  Oray,  for  the  respondent. 

Prickett,  J.,  delivered  the  opinion;  Mobgan,  C.  J.,  and 
Buck,  J.,  concurring. 

On  the  sixth  day  of  August,  1878,  Morgan  M.  Morgan, 
late  of  Oneida  county  in  this  territory,  made  bis  last  will, 
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whereby  he  disposed  of  his  entire  estate,  both  real  and  per- 
sonal,  to  his  children.  At  that  time  he  was  a  widower,  and 
the  father  of  several  children  by  a  previous  marriage.  On 
the  thirteenth  day  of  October  in  the  same  year,  he  inter- 
married with  the  plaintiff;  and  on  the  twenty-fifth  day  of 
February,  1879,  he  died.  He  left,  surviving  him,  a  widow 
—the  plaintiff  above  named — and  the  children  of  the  former 
marriage.  On  the  third  day  of  April,  1879,  the  will  was 
admitted  to  probate  in  the  probate  court  of  Oneida  county, 
and  the  defendants  were  appointed  executors  thereof.  On 
the  seventeenth  day  of  September,  1879,  the  plaintiff  peti- 
tioned the  probate  court  to  set  aside  the  will,  on  the  ground 
that  it  was,  presumably,  revoked.  The  probate  court  denied 
the  petition  and  dismissed  the  same;  from  which  judgment 
the  plaintiff  appealed  to  the  district  court  of  the  third  judi- 
cial district  in  and  for  Oneida  county;  which  last  named 
court,  on  the  third  day  of  May,  1880,  rendered  its  judgment 
reversing  the  judgment  of  the  probate  court  and  declaring 
the  will  revoked,  and  annulling  the  probate  thereof  and  the 
letters  testamentary  issued  thereon.  From  the  judgment  of 
the  district  court  the  executors  appealed  to  this  court. 

The  only  question  in  the  case  is,  do  the  facts  above 
stated  imply  a  revocation  of  the  will  ?  or  in  other  words, 
does  the  marriage  of  a  man,  under  the  circumstances  of 
this  case,  by  operation  or  presumption  of  law  revoke  a  will 
previously  made  ? 

We  are  without  any  statute  on  the  subject  of  revocation 
of  wills,  and  are  therefore  to  be  governed  in  the  decision  of 
this  question  by  the  principles  of  the  common  law,  as 
settled  by  the  adjudications  of  the  English  and  American 
courts — that  law  having  been  adopted  by  our  legislature  as 
the  law  of  this  territory,  when  not  in  conflict  with  statutory 
provisions. 

It  is  laid  down  as  a  rule,  in  the  most,  if  not  all  of  the 
English  cases  in  which  the  question  has  been  considered, 
that  marriage,  without  the  birth  of  issue,  does  not  operate 
to  revoke  a  precedent  will.  There  are,  also,  numerous 
decisions  by  the  English  courts  on  the  question  whether 
tlie  subsequent  birth  of  a  legitimate  child  alone  will  have 
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that  effect;  in  some  of  wliich  it  is  held  that  it  will,  and  in 
others  to  the  contrary;  in  some  that  it  operates  as  a  revoca- 
tion of  the  will  as  to  the  personal  estate  alone;  and  in 
others  that  it  has  that  effect,  both  as  to  real  and  personal 
property.  Bat  it  mast  be  borne  in  mind  that  the  reasons 
given  bj  the  English  courts  for  their  decisions  upon  these 
questions  are  based,  principally,  upon  the  existence  of  the 
common  law  right  of  dower  and  upon  the  English  law  of 
primogeniture,  neither  of  which  exists  here.  The  English 
rule  and  the  reasons  therefor  are  very  concisely  stated  by 
Greenleaf  in  his  valuable  work  on  evidence,  vol.  2,  par. 
684,  as  follows: 

''In  regard  to  implied  revocations,  these  are  said  to  be 
founded  on  the  reasonable  presumption  of  an  alteration  of 
the  testator's  mind,  arising  from  circumstances  since  the 
making  of  the  will,  producing  a  change  in  his  previous 
obligations  and  duties.  A  subsequent  marriage  alone,  if 
the  testator  was  a/<?nie-«oZ6,.will  always  have  this  effect,  even 
though  she  should  survive  her  husband;  for  by  the  marriage 
her  will  ceased  to  be  ambulatory,  and  was  therefore  void. 
But  the  marriage  of  a  man  is  not  alone  a  revocation  of  his 
will;  for  the  common  law  has  made  sufficient  provision  for 
the  wife  by  her  right  of  dower.  Nor  is  the  birth  of  a  child, 
after  the  making  of  a  will,  in  itself,  and  independent  of 
statutory  provisions,  a  revocation  of  a  will  made  subsequent 
to  the  marriage;  for  the  testator  is  presumed  to  have  con- 
templated such  an  event.  But  a  subsequent  marriage  and 
the  birth  of  a  child,  taken  together,  are  held  to  be  a  revoca- 
tion of  his  will,  whether  of  real  or  personal  estate,  as  they 
amount  to  such  a  change  in  his  situation  that  he  could  not 
intend  that  the  previous  disposition  of  his  property  should 
remain  unchanged." 

The  reason  of  the  law  is  its  essence  and  soul,  and  here  we 
have  laid  down  the  very  good  reason  why  the  marriage  of  a 
man  is  not,  alone,  the  revocation  of  his  will;  that  the  com- 
mon law  has  made  sufficient  provision  for  the  wife  by  her 
right  of  dower.  But  our  statute  has  entirely  abolished  the 
common  law  right  of  dower,  and  the  reason  given  by  Green- 
leaf  and  the  English  courts,  for  the  rule  established  by 
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them,  wholly  fails  here.  When  the  reason  for  the  rule  does 
not  exist,  the  rule  itself  must  fail  also. 

But  by  our  statutes  more  liberal  provisions  for  the  widow 
have  been  substituted  in  place  of  the  abolished  dower 
right.  They  provide  that  the  widow  shall  be  entitled  to  a 
half  interest  in  the  common  property,  consisting  of  that  ac- 
quired after  mariage  by  either  husband  or  wife,  except  such 
as  is  acquired  by  gift,  bequest,  devise,  or  descent;  and  if 
there  be  more  than  one  child  living,  as  in  this  case,  one 
third  of  the  separate  estate  of  the  deceased  husband  shall 
be  inherited  by  her.  It  gives  to  the  surviving  husband  or 
wife,  one  half  of  the  common  property  in  his  or  her  own 

ft 

right,  upon  the  assumption  that  each  has  contributed 
equally  to  its  acquisition,  and,  by  inheritance,  one  third  of 
the  separate  estate  of  the  deceased;  thus  making  either 
spouse  heir  to  the  other. 

These  rights  having  been  given  by  statute,  in  lieu  of 
dower,  it  is  difficult  to  understand  upon  what  principle 
they  are  less  sacred,  in  the  eyes  of  the  law,  than  the  com- 
mon law  right  to  dower  itself,  where  it  exists;  or  why  the 
husband  should  be  permitted  to  dispose  of  those  rights  by 
ante-nuptial  will,  so  as  to  defeat  the  beneficent  objects  and 
purposes  of  the  statute  any  more  than  he  could,  by  such 
means,  convey  the  dower  right  away  from  the  widow. 

After  a  full  aud  careful  examination  of  the  authorities 
cited  by  the  appellant's  counsel  in  this  case,  we  find  the 
fundamental  rule,  which  underlies  them  all,  and  'which 
serves  as  their  foundation  and  ground-work,  to  be,  in  brief, 
that  whenever  new  moral  testamentary  duties  arise  subse- 
quent to  the  execution  of  a  will,  it  is  presumed  that  it  is  the 
mind  and  intention  of  the  maker  to  discharge  those  duties, 
and  the  will  is  said  to  be  revoked  by  operation  or  presump- 
tion of  law;  unless  indeed  the  objects  of  those  new  duties 
are  provided  for,  either  by  the  law,  or  the  will  itself.  This, 
we  think,  is  the  reason  upon  which  all  the  decisions,  both 
English  and  American,  are  based;  and  is  the  law  which  the 
courts  have  admiuistered.  When,  therefore,  the  courts  of 
England  have  said  that  subsequent  marriage,  without  issue, 
does  not  work  a  revocation,  they  have  in  effect  said  that  the 
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facts  of  such  a  case  do  not  bring  it  within  the  law,  because 
the  law  of  dower  here  makes  provision  for  the  wife. 

It  certainly  will  not  be  claimed  that  the  wife  is  not  a 
meritorioas  object  of  the  husband's  duty  and  bounty,  or 
that  she  is  less  so  than  the  children  by  the  former  mar- 
riage. This  case  unquestionably  comes  within  the  rule 
that  we  have  laid  down  as  the  law  in  such  cases.  By  the 
marriage  of  the  deceased  Morgan  M.  Morgan  to  the  plaint- 
iff, new  moral  and  testamentaiy  duties  arose,  requiring  him 
either  to  make  due  provisions  for  her  by  will  or  to  leave  her 
to  the  inheritance  provided  by  law.  The  law  will  not  pre- 
sume that  be  intended  to  avoid  those  duties,  or  that  he 
would  willingly  leave  her  disinherited,  unprovided  for,  and 
dependent  upon  charity.  On  the  contrary,  the  presumption 
is,  that  after  his  marriage,  his  intention  to  die  testate  under 
the  will  in  question  was  changed.  And  we  hold,  that  his 
marriage  wrought  such  a  change  in  his  previous  obligations 
and  duties,  as  revoked  his  will  by  presumption  of  law. 

The  judgment  of  the  district  court  is  affirmed. 


THE  BOISE  CITY  CANAL  CO.,  Respondents,  tr.  EBEN 
AND  JOSEPH  PINKHAM,  Appellants. 

Corporation — Condition  Precedent. — ^If  section  1  of  an  act  of  the  legis- 
lature declare  certain  persons  therein  named  to  be  a  corporation,  and  in 
a  subsequent  section  require  such  corporation,  within  a  certain  time 
thereafter,  to  give  a  bond,  the  giving  of  such  bond  is  not  a  condition 
precedent  to  the  investment  of  the  persona  so  named  with  corporate 
rights  and  power. 

Corporations,  Organization  of — Qokstionino  Regularity  of. — ^Individ- 
uals can  not,  in  collateral  suits,  avail  themselves  of  any  defects  in  the 
organization  of  a  corporation.  This  may  be  done  only  by  the  power 
creating  them  in  a  direct  proceeding  instituted  for  that  purpose. 

Appeal  from  the  second  judicial  district,  Ada  county. 
Huston  &  Gray,  for  the  appellants. 
Brumback  &  Calialan^  for  the  respondent. 
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Morgan,  C.  J.,  delivered  the  opinion.  Prickett  and 
Buck,  JJ.,  concurred. 

This  was  an  action  brought  by  the  Boise  city  canal  com- 
pany against  E.  and  J.  Pinkham,  to  recover  the  value  of 
water  furnished  by  complainant  to  defendants,  daring  the 
years  1876,  1877,  and  1878. 

There  is  no  question  raised  as  to  the  use  of  the  water  by 
the  defendants,  that  it  was  furnished  by  complainants,  thai 
its  value  was  the  sum  of  two  hundred  dollars.  All  these 
facts  are  admitted.  The  final  error  assigned  by  counsel  is 
that  the  court  erred  in  holding  that  the  act  of  January  12, 
1866,  page  241,  3  Session  Laws  of  Idaho,  was  valid,  and 
that  said  act  invested  the  plaintiff  with  any  corporate  rights. 

The  second  error  assigned  is  that  the  court  erred  in  hold- 
ing that  the  filing  of  the  bond  required  by  section  10  of  said 
act  was  not  a  condition  precedent  to  the  investment  of  the 
plaintiff  with  any  corporate  rights  or  power.  Plaintiff  is 
declared  to  be  a  corporation  by  the  first  section  of  the  act 
referred  to.  There  are  no  conditions  precedent,  and  hav- 
ing been  so  declared,  it  can  not  be  shown  in  defense  to  a 
suit  by  such  corporation  that  it  has  forfeited  its  rights  by 
no  misuser  or  non-user.  Individuals  can  not  avail  themselves 
of  any  defect  in  organization  of  a  corporation  in  collateral 
suits.  This  must  be  taken  advantage  of  by  the  power  creat- 
ing them.  (Angell  &  Ames  on  Corporations,  sec.  636, 
10th  ed.,  and  numerous  cases  there  cited.)  Even  a  condition 
precedent  can  only  be  inquired  into  by  the  sovereign  power. 
(Id.,  sec.  80,  and  cases  cited.)  This  corporation  having 
been  declared  such  by  act  of  the  legislature,  it  is  sufficient 
for  all  purposes  within  its  charter.     (Id.  sec.  83.) 

The  objection  made  by  counsel  that  because  the  legisla- 
ture assumed  control  over  the  streets  of  Boise  city,  which 
control  was  by  a  former  act  granted  to  said  city,  the  act 
itself  is  void,  is  not  tenable.  The  legislature  has  power  to 
vacate  streets,  or  direct  the  laying  out  of  new  ones,  and  it 
must  be  held  to  have  the  power  to  permit  the  use  of  them 
for  certain  purposes,  as  canals,  ditches,  railways,  etc.  The 
said  incorporation  act  being  valid,  and  giving  such  corpo- 
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ration  power  and  authority  to  construct  such  ditch  or  canal,  ] 

furnish  water,  etc.,  it  follows  as  a  natural  sequence  that  the 
corporation  can  recover  pay  for  the  water  so  furnished. 

The  said  corporation  being  declared  to  be  in  existence  by 
Tirtue  of  the  act  of  January  12,  1866,  the  admission  of  the 
testimony  as  to  the  organization  under  the  general  incorpo- 
ration laws  of  the  territory  was  of  no  advantage  to  com- 
plainants, and  worked  no  injury  to  defendants,  and  there- 
fore can  not  be  held  to  be  error. 

The  foregoing  conclusions  having  been  arrived  at  by  the 
court,  it  is  deemed  unnecessary  to  consider  other  objections 
raised  by  appellant. 

The  judgment  of  the  court  below  is  a.ffirmed. 


INDEX. 


ABANDONMENT. 

1.  Defbnsb. — Defendants  in  an  action  for  the  recovery  of  a  qnartz  claim  may 

show  acts  of  abandonment  on  the  part  of  plaintiffs,  or  that  the  lode 
which  they  claim  is  separate  and  distinct  from  the  one  held  by  plaintiffs. 
Atkins  V.  Hendree,  95. 

2.  Mining  Claim — Representation  by  Work. — The  failure  to  perform  the 

work  in  a  mining  claim  required  by  law,  amounts  to  an  abandonment  of 
the  claim,  and  thereupon  it  may  be  occupied  by  another.    Kramer  v. 
.  Settle,  485. 

3.  Improvements. — If  a  person  has  at  one  time  been  an  occupant  of  a  lot 

within  the  meaning  of  the  law,  by  erecting  an  inclosure  around  it,  but 
before  his  application  for  a  deed  has  suffered  such  inclosure  to  be  destroyed 
by  freshets  or  taken  away  by  tenants,  ifo  as  to  leave  the  lot  open  to  the 
public,  he  shall  be  deemed  to  have  abandoned  it,  and  another  person  may 
enter  thereon  and  become  an  occupant,  so  as  to  entitle  him  to  a  deed  from 
the  mayor.     Thompson  v.  Ilolbrook,  609. 

ABBREVIATIONS. 

The  initials  "U.  S."  occurring  in  the  title  of  an  action  by  the  people,  is  a 
technical  defect,  which  does  not  affect  the  substantial  merits  of  the  cause, 
and  hence  should  be  disregarded.     People  v.  Sloper,  158. 

ACCOUNT  STATED. 

The  stating  of  an  account  is  in  the  nature  of  a  new  promise,  depending  for 
its  validity  upon  the  consideration  of  the  old  debt;  but  the  evidence  of 
such  promise  must  be  in  writing,  or  the  action  will  be  barred  by  the 
statute  of  limitations.    Heed  v.  Smith,  533. 

ADMISSIONS. 

1.  Contained  in  Pleadings. — Written  admissions  of  the  defendants  in 

their  original  answer  are  still  admissions  tending  to  establish  the  facts 
thus  admitted,  and  are  as  much  evidence  to  be  considered  as  any  other 
admissions,  notwithstanding  they  were  stricken  out  on  defendant's  own 
motion.     Bloomingdale  v;  Du  Bell,  33. 

See  Verdict,  3. 

2.  Answer — Pleading — Denials. — A  denial  of  the  literal  truth  of   the 

allegations  of  a  complaint,  and  not  a  denial  of  every  specific  averment 
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in  it,  is  evasive.  A  failare  to  deny,  specifically,  each  and  every  material 
allegation  of  a  verified  complaint,  admits  the  allegations  not  so  denied. 
Noi*ria  V.  Glenn,  590. 
3.  iNHTRrcTiONS. — ^It  Is  cHTor  for  the  court  to  inatmct  the  jnry  that  it 
is  necessary  for  the  plaintiff  to  prove  facts  alleged  in  the  complaint  and 
not  denied  by  the  answer.  The  failure  to  deny  a  material  allegation 
contained  in  a  complaint,  is  an  admission  of  it;  and  the  admission  is  con- 
clusive evidence  of  the  fact  admitted.     Lillienthal  v.  AndersoUf  673. 

AFFIDAVIT. 

1.  Of  Jcbor. — The  verdict  of  a  jury  may  not  be  impeached  by  the  affi- 

davit of  a  juror.     Jacobs  v.  Doofey,  41. 

2.  Practice — Certificate. — Affidavits  used  on  motions  which  are  incor- 

porated into  a  transcript  on  appeal  must  have  the  certificate  of  the  judge 
or  the  clerk  that  they  were  the  affidavits  used  on  the  hearing  on  the  mo- 
tion.    Goodman  v.  Minear  M.  ds  M.  Co.,  131. 

AMENDMENT. 

1.  Br  Adding  Parties. — The  district  court  has  the  right  at  any  time  to 

call  in  other  parties,  or  to  cause  the  proceedings  to  be  amended  in  that 
particular  by  striking  out  or  adding  the  names  of  any  parties,  which 
may  be  necessary  to  accomplish  the  ends  of  justice  and  secure  the  in- 
terests of  all.     Oro  Fino  M.  Co.  v.  Cullen,  113. 

2.  Pleadings. — When  an  amended  complaint  is  filed,  it  takes  the  place 

of  the  original,  and  all  subsequent  proceedings  in  the  case  are  baaed 
upon  the  amended  pleading.     People  v.  Hunt,  433. 

APPEAL. 

1.  Errors  Apfarent  from  the  Record. — ^The  party  appealing  brings  his 

whole  case  before  the  appellate  tribunal,  and  the  whole  record  is  there  for 
review,  and  he  may  challenge  any  part  of  it  as  erroneous.  People  v. 
Du  Rell,  44. 

2.  Clerk's  Certificate. — The  certificate  of  the  clerk  of  the  district  court 

that  the  *' judgment  has  been  duly  appealed"  will  not  cure  any  defects 
in  the  record.  It  is  for  the  court  to  determine  that  question  from  the 
record.     Moore  v.  Koubly,  55. 

3.  Notice  of. — A  party  appearing  generally  in  a  case  on  appeal  in  this  court, 

thereby  waives  all  informalities  in  the  notice  of  such  appeal,  or  want  of 
service  of  the  same.     Id. 

4.  WuEN  there  is  Sufficient  in  a  Complaint  to  Scpport  a  Judomknt, 

notwithstanding  it  may  be  defectively  stated  and  open  to  demurrer  in  the 
first  instance,  still  if  the  judgment  thus  rendered  be  not  excepted  to,  the 
appellant  has  lost  his  rights,  and  can  not  reverse  the  judgment,  however 
patent  the  error.  Lamkin  v.  Sterling,  120. 
6.  Pra(;tice — Exceptions. — No  exceptions  having  been  taken  to  the  ruling 
of  the  court  below,  we  can  only  look  into  the  judgment  roll  so  far  as  to 
see  if  it  will  support  a  judgment     Smith  v.  Sterling,  128. 

6.  Appellate  Court. — A  party  can  not  avail  himself  of  a  defense  for  the 

first  time  in  the  appellate  court.     Id. 

7.  Dismissal  of. — Where  no  exceptions  are  taken  in  the  court  below  to  an 

order  of  that  court  denying  a  motion  to  open  a  default  and  set  aside  a 
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judgment,  an  appeal  from  such  order  will  be  dismissed.  Ooodman  v. 
Minear  M.  <fc  if.  Co.,  131. 

See  Transcript  on  Appeal. 

8.  A««eiONMENT  OF  Error — Practice. — The  supreme  court  will  not  scrutinize 

a  voluminous  transcript  to  ascertain  whether  the  inferior  court  may  pos- 
sibly have  committed  some  error  to  the  prejudice  of  the  complaining 
party,  unless  it  should  first  have  been  assigned.  Feirbaugh  v.  Master- 
son,  135. 

9.  Damages  on. — Affidavits  can  not  be  read  in  support  of  a  motion  for  dam- 

ages for  failure  to  prosecute  an  appeal.  There  is  no  question  of  the  right 
of  this  court  to  allow  damages  in  cases  where  appeals  have  been  taken 
merely  for  delay,  and  no  transcript  ever  called  for.  Cody  v.  Scatiiker^ 
168. 

10.  Modification  of  Judgment — Judgment. — In  cases  on  appeal  where 
there  is  no  issue  of  fact,  this  court  will  order  the  judgment  of  the  court 
below  corrected  if  erroneous  in  some  x>articular  matter  only;  or  reverse 
it  and  order  the  proper  judgment  to  be  entered  by  the  court  below. 
Betls  V.  Butler,  185. 

11.  Review — Judgment  Roll. — In  cases  where  no  motion  for  a  new  trial 
was  made  in  the  court  below,  or  where  there  is  no  statement  properly 
made  on  such  motion,  the  appellate  court  will  only  examine  the  judg- 
ment roll,  and  if  this  be  regular,  the  judgment  will  be  affirmed.  Purdy 
V.  SUel,  216. 

12.  Statute  of  Limitations. — ^The  statute  of  limitations  can  not  be  raised 
in  the  supreme  court  for  the  first  time,  as  upon  a  general  demurrer  to  the 
complaint.  It  nmst  be  taken  advantage  of  in  the  court  below,  by  answer 
or  demurrer.     Kraft  v.  OreaXhous^,  264. 

13.  Statute  of  Frauds. — The  statute  of  frauds  must  be  pleaded  in  the 
court  below,  or  it  can  not  be  considered  upon  appeal.     Id, 

14.  Practice. — Upon  an  appeal  from  a  judgment,  without  a  statement  or 
bill  of  exceptions,  nothing  can  be  considered  but  the  judgment  roll. 
Oamhle  v.  Dunwell,  268. 

15.  Findings  of  Court. — When  a  court  fails  to  find  upon  a  question,  that 
question  can  not  be  considered  for  the  first  time  in  this  court,  unless  the 
finding  is  necessary  to  enable  the  court  to  render  judgment.     Id. 

16.  Complaint. — Where  an  action  is  tried  in  the  district  court  upon  its  mer- 
its, and  a  finding  of  facts  is  made  and  judgment  rendered  thereon,  no 
exceptions  being  taken,  the  only  question  that  will  be  considered  by  the 
supreme  court  is  whether  the  complaint  states  facts  sufficient  to  warrant 
the  judgment.     Diehl  v.  Hull,  352. 

17.  Record — Notice  of — Practice. — An  appeal  is  taken  by  filing  and  serv- 
ing notice  thereof,  as  required  by  statute,  and  the  record  on  appeal  must 
show  that  such  notice  was  so  filed  and  served,  or  the  case  will  be  dis- 
missed out  of  this  court  for  want  of  jurisdiction.     People  v.  Lynch,  358. 

18.  Wkits  of  Error. — A  writ  of  error  is  the  proper  mode  of  bringing  before 
this  court,  for  review,  actions  at  law;  and  suits  in  chancery  must  be 
brought  up  by  appeal.     United  Slates  v.  Oilaon,  364. 

19.  A  Common  Law  Action  can  not  be  re-examined  in  this  court  on  appeal, 
but  must  be  brought  up  by  writ  of  error.     Id, 

20.  Practice — Notice  of  Appeal — Undertaking  on  Appeal. — Three 
things  are  necessary  in  order  to  perfect  an  appeal,  and  to  give  the  su- 
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preme  court  jarisdiction.  1.  A  notice  of  appeal  must  be  filed  as  required 
by  law.  2.  A  copy  of  the  notice  must  be  served  on  the  adverse  party 
or  his  attorney.  3.  An  undertaking  must  be  filed  within  five  days  after 
filing  notice  of  the  appeal.     tShissler  v.  Crooks,  369. 

21.  Undertaking — Practice. — If  an  undertaking  on  appeal  is  filed  before 
the  notice  of  appeal  is  filed  and  served,  the  appeal  will  be  dismissed  on 
motion.     People  v.  Hunt,  371. 

22.  Weight  of  Evidence — Verdict. — When  there  is  some  evidence  to  sus- 
tain each  of  the  material  questions  upon  which  a  jury  is  bound  to  find  in 
order  to  support  a  verdict,  this  court  ought  not  to  disturb  the  verdict, 
even  if  the  court  would  have  found  differently  on  any  or  all  of  the  issues. 
Cox  V.  N.  W,  Stage  Co.,  376. 

23.  Judge  at  Chaboers. — An  appeal  lies  from  the  judgment  of  a  district 
judge  at  chambers.    People  v.  Lindsey^  394. 

24.  Appealable  Order. — An  order  overruling  a  motion  for  a  stay  of  pro- 
ceedings under  a  void  judgment  may  be  appealed  from,  or  brought  to 
this  court  for  review,  by  writ  of  error;  and  such  appeal  brings  under  re- 
view the  whole  record  in  the  case.     Alexander  v.  Leland,  425. 

25.  Exception. — If  a  party  desires  to  have  a  decision  of  the  district  court  re- 
viewed by  this  court,  he  must  except  thereto  when  the  ruling  or  decision 
is  made;  and  he  must  also  preserve  and  bring  up  such  exceptions  by  bill 
of  exceptions  or  statement.     People  v.  Hunt,  433. 

26.  Law  of  a  Case. — A  decision  of  the  supreme  court  in  a  given  case,  even 
although  it  be  erroneous,  becomes  the  law  of  the  case  upon  the  points 
Involved,  and  can  not  be  reviewed,  altered,  or  changed  upon  a  subsequent 
hearing  in  this  court.     Lindsay  v.  People,  438. 

27.  Statement. — A  statement  made  on  a  motion  for  a  new  trial  may  be  con- 
sidered on  an  appeal  from  the  judgment,  for  the  purpose  of  determining 
whether  any  errors  in  law  were  committed  by  the  court  below  in  the 
progress  of  the  ti'iaL     Forsythe  v.  Richardson,  459. 

28.  Exceptions — Statement. — If  it  does  not  appear  from  the  statement 
made  on  a  motion  for  a  new  trial,  that  any  exceptions  were  taken  at  the 
trial  to  any  ruling  of  the  court,  the  statement  is  useless  on  an  appeal 
from  the  judgment.     Id, 

29.  Undertaking  on. — ^An  undertaking  on  appeal  from  a  judgment  in  the 
sum  required  by  law  upon  a  single  appeal,  does  not  make  effectual  an 
appeal  from  an  order  refusing  a  new  trial,  although  taken  at  the  same 
time  and  by  the  same  notice.     McCoy  v.  Oldham,  465. 

30.  Statement — Bill  of  Exceptions — Practice. — Upon  an  appeal  from  a 
judgment  without  a  statement  or  bill  of  exceptions,  nothing  can  be  con- 
sidered except  the  judgment  roll;  and  if  no  error  appear  therein,  the 
judgment  will  be  affirmed.     Id, 

31.  Judomknt. — A  judgment  which  is  void  ah  initio,  may  be  attacked,  col- 
laterally, without  appealing  therefrom  to  this  court.     Leland  v.  Isenbeek, 

469. 

See  New  Trial,  5,  6. 

32.  E\^DESCE — Conflict — New  Trial. — The  appellate  court  will  not  dis- 
turb a  judgment  or  verdict,  or  order  denying  a  new  trial,  where  there  is 
a  substantial  conflict  in  the  testimony,  and  no  rule  of  law  appears  to 
have  been  violated.     Mootry  v.  Hawley,  543. 
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33.  Statement  on — Authentication. — An  agreement  by  the  reapectire 
parties  to  an  action  that  a  certain  document  is  the  statement  in  the  case, 
is,  substantially,  an  agreement  that  such  statement  is  correct.  Moore  v. 
Taylor,  583. 

34.  Idem. — An  intelligible  and  definite  reference,  in  a  statement,  to  papers 
and  exhibits,  by  letters  or  numbers,  as  attached  to  and  constituting  a 
part  of  the  statement,  is  sufficient,  without  any  incorporation  of  the  same 
at  length  into  the  statement.     Id, 

35.  Idem.  — Where  affidavits,  depositions,  or  minutes  of  the  court  are  incor- 
porated into  a  statement,  either  in  hcBC  verba  or  by  appropriate  reference, 
it  is  unnecessary  to  have  any  further  identification  of  them.     Id. 

36.  Notice — Peactice. — An  appeal  to  the  supreme  court  can  not  be  taken 
except  by  filing  the  notice  thereof  with  the  clerk,  and  serving  a  copy 
thereof  npon  the  adverse  party  or  his  attorney.    Slocum  v.  Slocumy  689. 

37.  Service  of  Notice. — Tlie  service  of  the  copy  of  a  notice  of  appeal  must 
be  contemporaneous  with,  or  after  the  filing  of  the  notice;  hence,  the 
service  upon  the  adverse  party  before  the  filing  of  the  notice  is  not  a 
sufficient  service.     Id. 

38.  Jurisdictional  Facts. — The  filing  of  the  notice  of  appeal  and  the  service 
of  a  copy  thereof  are  jurisdictional  facts,  and  go  to  the  right  of  appeal. 
Id. 

39.  Motion  for  a  New  Trial. — An  appeal  from  an  order  granting  or  refus- 
ing a  new  trial  must  be  taken  within  thirty  days  from  the  time  the  order 
is  made  and  filed  with  the  clerk.     Hyde  v.  HarhiesSy  623. 

40.  Idem — Statement. — A  statement  on  a  motion  for  a  new  trial  can  only 
become  a  pan  of  the  record  by  the  certificate  of  thcjudge  or  referee  who 
tried  the  case.     Id.     , 

41.  Notice  of— Service — Jurisdiction. — In  order  to  give  this  court  jurisdic- 
tion of  a  case,  on  an  appeal,  it  is  necessary  that  the  transcript  should 
show  that  the  notice  of  appeal  has  been  served  on  the  adverse  party. 
Unless  the  record  shows  such  service  the  appeal  will  be  dismissed.  An- 
derson V.  Knott,  626. 

42.  Regularity  of  Proceedings  must  Appear— PREsuMFnoNS. — The  regu- 
larity of  the  proceedings  by  which  an  appeal  is  taken  must  be  shown  affirm 
atively.     Nothing  will  be  presumed  in  favor  of  the  same.     Id. 

43.  .Undertaking  on. — The  undertaking  on  an  appeal  must  be  filed  within 

five  days  after  the  service  of  the  notice  of  appeal,  unless  a  de]X)eit  of 
money  be  made  instead,  or  the  undertaking  be  waived  by  the  adverse 
party  in  writing.     /(/. 

44.  Statement — Bill  of  Exceptions — Practice. — Where  there  is  no  state- 
ment of  the  case  or  bill  of  exceptions,  and  the  pleadings  warrant  the  ver- 
dict and  judgment,  this  court  can  not  disturb  the  judgment;  but  must 
affirm  the  same.     Hyde  v.  Harkness,  638. 

46,  Reviewing  Verdict. — Upon  an  appeal  from  a  judgment  the  court  may 
review  the  verdict  of  the  jury,  if  excepted  to,  and  the  evidence  upon 
which  such  verdict  is  based.  An  exception  to  the  verdict,  on  the 
ground  that  it  is  not  supported  by  the  evidence,  can  not  be  reviewed  on 
an  appeal  from  the  judgment,  however,  unless  the  appeal  is  taken  within 
sixty  days  after  the  rendition  of  the  judgment.  AifMlie  v.  Idaho  World 
Printing  Co.,  641. 
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46.  Conflict  ov  Trstimony. — When  this  court  find  npon  a  review  that  there 
is  a  substantial  oonflict  of  testimony,  it  will  not  disturb  the  decision  of 
the  court  below  refusing  a  new  trial.  If  the  testimony  consist  wholly  of 
depositions,  the  rule  is  different,  but  not  when  a  considerable  portion  was 
oral.     Id, 

47.  Undertaking  on. — If  the  undertaking  on  appeal  is  filed  before  the  notice 
of  appeal  is  served,  the  appeal  is  not  effectual  for  any  purpose,  Mid  it 
must  be  dismissed.     Clark  v.  Lovjenberg,  654. 

48.  Complaint — OfiJ£criON8  to. — Where  a  party  shows  no  right  to  recover, 
objections  to  the  complaint  or  other  pleading  may  be  taken  for  the  first 
time  in  the  appellate  court;  and  where  a  party  shows  no  right  to  recover 
under  any  possible  state  of  proof,  the  court  is  not  bound  to  submit  the 
case  to  a  jury.     Oorman  v.  County  Commis9ioners,  6o5. 

49.  Rkmandino  Case. — When  the  appellate  court  is  in  possession  of  all  the 
rights  of  the  parties,  and  can  render  full  and  complete  justice,  it  will  not 
remand  the  case  for  further  litigation.     Id. 

50.  0ftDKR8  AyTEB  J 0 DO  MBNT— PRACTICE. — An  Order  refusing  to  retax  costs, 
if  made  after  the  rendition  and  entry  of  final  judgment,  can  only  be  re- 
viewed upon  an  appeal  from  the  order.     Emery  v.  Ltmgleyj  694. 

51.  Review — Questions  of  Law. — Upon  appeal  in  criminal  cases,  the  review 
in  this  court  is  confined  to  questions  of  law  arising  upon  exceptions  taken 
on  the  trial  and  errors  appearing  in  the  record.  The  evidence  constitutes 
no  part  of  the  record,  and  it  must  be  disregarded,  except  for  the  purpose 
of  determining  the  materiality  of  the  exceptions.  People  y.  Ah  Hop, 
698. 

52.  Judgment  bt  Default. — No  distinction  exists,  as  to  the  right  of  appeal, 
between  judgments  entered  by  default  by  the  clerk,  and  those  rendered 
after  trial  upon  issues  joined.  An  appeal  lies  from  a  judgment  in  either 
case  within  one  year  after  its  rendition  or  entry.  Hardiman  v.  S.  Chariot 
M.  Co.,  704. 

53.  Record  on. — On  appeal  from  a  judgment,  without  a  statement  or  bill  of 
exceptions,  nothing  belongs  to  the  record  except  the  judgment  roll,  and 
no  question  outside  of  the  record  cauibe  considered  by  this  court.  Bay  v. 
Bay,  705. 

54.  DAMAoe.s. — The  word  ''damages"  as  used  in  the  United  States  statutes, 
concerning  superaedfos  bonds  on  writ  of  error  and  appeal  to  the  supreme 
court  of  the  United  States,  includes  the  loss  which  the  defendant  in  error 
or  appellee  may  sustain  by  reason  of  not  having  the  judgment  appealed 
from  paid  or  executed.     Id, 

55.  Undkktakinos— Dismissal. — ^If  an  appeal  is  taken  from  the  judgment, 
and  also  from  an  order  refusing  a  new  trial,  and  an  undertaking  is  given 
"  on  such  appeal"  without  stating  upon  which  appeal  it  is  given,  the  ap- 
peals will  be  dismissed  for  want  of  a  proper  undertaking.  MaihiBon  v. 
Leiand,  712. 

56.  Undertakings. — When  two  appeals  are  taken,  one  from  the  judgment, 
and  the  other  from  an  order  refusing  a  new  trial,  there  should  be  two  un- 
dertakings in  order  to  render  both  appeals  effectual.     Id. 

57.  Record  on. — The  record  on  an  appeal  to  this  court  ought  not  to  be  in* 
cumbered  with  useless  repetitions.     Dangtl  v.  Levy,  722. 

58.  Errors  which  do  not  Prejudice.— For  errors  and  defects  in  the  plead- 
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ings  and  proceedings,  which  do  not  affect  the  substantial  rights  of  the 
party  complaining,  a  judgment  will  not  be  reversed.     Id, 

59.  Record — Bill  of  Exceptions — Statement — Assignment  of  Errors. — 
When  a  transcript  on  appeal  in  a  criminal  case  contains  no  bill  of  excep- 
tions or  statement,  and  no  assignment  of  errors,  there  is  nothing  for  the 
consideration  of  the  appellate  court,  but  the  indictment,  the  minutes, 
and  the  instructions.     People  v.  O'Coniifr,  759. 

60.  'Dismissing. — If  the  record  shows  no  notice  of  appeal,  and  it  does  not, 

in  some  way,  affirmatively  appear  that  a  proper  notice  has  been  filed  in 
the  office  of  the  clerk  of  the  court  below,  the  appeal  will  be  diBmlssed. 
CaldtoeU  v.  Ruddy,  760. 

61.  Practice — Non- appealable  Orders — Bill  of  Exceptions. — Interloc- 
utory non-appealable  orders  in  an  action  can  not  be  reviewed  on  appeal 
without  being  incorporated  into  a  bill  of  exceptions,  and  brought  up  with 
the  judgment  roll,  and  thus  made  a  part  of  the  record.  OraJiam  v.  Lin- 
ehatiy  780. 

62.  Judgment  Roll — What  CoNSTiruTES. — The  papers  constituting  the 
judgment  roll  are  specified  in  section  221  of  the  civil  practice  act.  Pa- 
pers not  enumerated  therein  can  not  properly  be  inserted  in  the  transcript, 
and  if  placed  there,  can  constitute  no  part  of  the  record.     Id, 

63.  Review  on  Jcdoment  Roll.— On  appeal  from  a  final  judgment,  if  the 
record  contains  no  bill  of  exceptions  or  statement,  the  case  must  be  re- 
viewed and  decided  upon  the  judgment  roll  alone.     Id. 

64.  Relief  Obtainable  in  Ck)URT  below. — Any  relief  sought  which  is  at- 
tainable in  the  court  below  can  not  be  granted  in  the  first  instance,  in  the 
appellate  court.    Fox  v.  Wfst^  782. 

APPEARANCE. 

1.  Waiver. — A  party  appearing  generally,  in  a  suit  or  proceeding,  thereby 

cures  whatever  defects  may  exist  in  the  original  process  to  bring  him 
into  court.     Moore  v.  Koubly,  55. 

2.  A  voluntary  appearance  in  an  action  is  as  effectual  for  any  purpose  as  due 

service  of  process.     Id. 

See  Appeal,  3. 

ASSESSMENT. 
See  Taxes  and  Taxation,  6. 

1.  Taxatioi^  —  Possessory  Title— Improvements  —  Pubuc   Land. — ^It  is 

proper  to  list  and  assess  a  mill-site  and  the  immovable  improvements 
upon  public  land,  as  real  estate;  but  movable  property  situated  thereon, 
such  as  a  blacksmith  shop,  retort  house,  barn,  carpenter  Bho£),  and  the 
like,  must  be  listed,  assessed,  and  taxed  as  personal  property.  People  v. 
Oicyhee  M,  Co.,  409. 

2.  Taxation. — The  four  classes  of  property  mentioned  in  the  revenue  law  as 

subject  to  taxation,  are  to  be  listed,  set  down,  and  valued  separately  in 
the  assessment  roll.     Id, 

3.  Assessor. — The  assessor  is  not  bound  by  the  valuation  placed  upon  real  or 

personal  property  by  the  owner  thereof.  The  assessor  is  responsible  for 
the  correctness  of  descriptions  of  property  assessed  by  him.     Id. 

4.  Estoppel — Taxation.— The  owner  of  property  subject  to  taxation  is  not 
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estopped  from  disputing  the  correctness  of  the  descriptions  of  property 
listed  and  given  in  by  him  under  oath  to  the  assessor.    Id, 

5.  In  order  to  be  valid,  an  assessment  of  property  for  taxation  must  substan- 

tially conform  to  the  requirements  of  the  revenue  law  in  respect  to  the 
classification  of  the  property.    If  it  does  not  so  conform  it  is  void.     Id, 

6.  Taxation — Impbovembnts — Public  Lands. — ^Improvements  upon  lands 

belonging  to  the  United  States  are  not  real  estate  within  the  messing  of 
the  revenue  act  of  this  territory;  and  the  listing  of  any  such  improve- 
ments as  real  estate  by  an  assessor  is  fstal  to  the  assessment.  People  v.r 
Ouryhee  Lumber  Co.,  420. 

7.  AssKssoR — Taxation. — ^Vllere  an  assessor  fails  to  discriminate  between 

improvements  where  the  owner  thereof  is  also  the  owner  of  the  land  upon 
which  the  same  are  situated,  and  those  cases  where  the  improvements 
are  upon  public  lands,  this  court  can  not  arrive  at  the  conclusion  that  a 
want  of  such  discrimination  did  not  mislead  him  in  assessing  the  prop- 
erty, as  to  value.     Id, 

8.  Taxation. — When  the  aggregate  of  a  column  of  figures  is  preceded  by  a 

dollar  mark,  the  result  must  follow  that  each  item  of  such  column  is  also 
dollars,  although  not  preceded  by  such  mark;  and  this,  on  the  well- 
established  maxim  in  mathematics,  that  the  whole  is  equal  to  all  its 

parts.     Id. 

ASSIGNMENT. 

1.  Assignee — PABTiE.s.^The  assignee  of  a  chose  in  action  is  in  all  cases  the 

proper  party  to  sue.     Brumback  v.  Oldhamy  709. 

2.  Assignee  of  Chose  in  Action — Equities. — ^The  assignee  of  a  chose  in  ac- 

tion takes  it  subject  to  all  equities  existing  at  the  time  of  the  assignment. 
Id. 

3.  Consideration. — The  consideration  of  an  assignment  need  not  be  alleged 

or  proved.     Id, 

4.  Assignee. — The  assignee  of  an  account  may  bring  an  action  upon  it,  in  his 

own  name,  though  the  assignor  retain  an  interest  in  it.     Id, 

5.  Admissions  of  Assignor — Porch aser  in  Good  Faith. — The  admissions 

or  statements  of  the  assignor  of  chattels,  in  derogation  of  his  title  thereto, 
made  prior  to  his  transfer  of  the  same,  can  not  be  introduced  in  evidence 
against  the  title  of  his  assignee  who  purchased  the  same  in  good  faith, 
without  knowledge  of  such  statements  or  admissions.  Deasep  v.  Hutr- 
man^  775. 

ATTACHMENT. 

1.  Dissolution. — A  writ  of  attachment  improperly  issued  should  be  dissolved 

on  motion.     Flannagan  v.  Kewberg^  78. 

2.  Indemnification. — When  the  sheriflf  has  doubts  as  to  the  legality  of  a 

levy  in  the  first  instance,  he  may  refuse  to  execute  the  writ  unless  in- 
deinuiBed;  but  if  he  does  attach  and  returns  his  writ,  he  places  all  ques- 
tion as  to  its  validity  before  the  court.     Ro^t  v.  Duvcdl^  149. 

3.  Application  for  Release. — ^An  application  for  the  release  of  property 

held  under  attachment  or  execution  returned  into  court,  should  be  made 
to  the  court  or  judge,  and  not  to  the  attaching  officer.     Id, 

BILLS  OF  EXCHANGE. 

Dabiages. — The  language  of  the  statute  concerning  the  damages  to  be  allowed 
upon  protested  bills  of  exchange  clearly  imports  that  it  was  not  the 
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intention  of  the  legislature  to  restrict  such  damages  to  bills  drawn  by 

one  person  or  corporation  on  another  person  or  corporation  elsewhere. 

Hazard  v.  Cole,  276. 

BILLS  OF  REVIEW. 

1.  A  bill  of  review  to  reverse  a  decree  erroneous  upon  its  face,  by  analogy  to 

the  time  for  taking  appeals,  must  be  filed  within  one  year  from  its  enroll- 
ment, and  the  same  rule  applies  to  a  bill  brought  for  the  same  purpose 
where  the  decree  itself  shows  no  error,  bat  which  error  is  afterwards  dis- 
covered when  the  same  period  of  time  has  elapsed  after  the  error  w^ 
discovered.     Hyde  v.  Lamherson^  539. 

2.  Discretion. — Leave  to  file  a  bill  of  review  which  seeks  to  correct  an  error 

not  apparent  upon  the  decree  which  it  seeks  to  reverse,  is  within  the  dis- 
cretion of  the  court.  Id, 
3«  Practicb. — After  a  defendant  has  demurred  to  a  bill  of  review,  he  can  not 
raise  an  objection  to  the  right  of  the  plaintiff  to  file  it.  To  avail  himself 
of  such  objection,  he  should  move  the  court,  on  his  first  appearance,  to 
strike  the  bill  from  the  files,  or  to  dismiss  the  suit.    Id, 

CERTIORARI. 

1.  Three  things  are  necessary  to  be  shown  to  warrant  the  granting  of  a  writ 

of  certiorari  to  the  district  judge:  1.  That  the  judge  exceeded  his  juris- 
diction. 2.  That  there  is  no  appeal.  3.  That  there  is  no  other  plain, 
speedy,  and  adequate  remedy.     People  v.  Lindsay^  394. 

2.  Dismissing  Writ. — A  writ  of  certiorari  improperly  granted,  will  be  dis- 

missed on  motion.     Id, 

3.  Certiorari  will  not  lie  until  the  case  has  been  finally  disposed  of  in  the  in- 

ferior court.     Id. 

CHAMPERTY. 

Pleading. — Unless  champerty  be  alleged  in  the  pleadings,  it  can  not  be  con- 
sidered.    Brumback  y,  Oldham,  709. 

CLAIM  AND  DELIVERY. 

L  To  support  an  action  of  claim  and  delivery,  the  property  must  be  a  per- 
sonal chattel  at  the  time  of  the  taking,  and  not  something  which  has 
been  turned  into  a  chattel  by  reason  of  having  been  separated  from  the 
freehold  by  the  defendant.    Hull  v.  Hull,  361. 

2.  Complaint — Pleading. — If  the  property  claimed  be  so  mixed  with  other 

property  that  a  delivery  of  the  specific  article  can  not  be  made,  and  the 
plaintiff  fails  to  ask  judgment  for  its  value  in  case  it  can  not  be  deliv- 
ered, the  action  of  claim  and  delivery  can  not  be  maintained.     Id. 

3.  Pleading — New  Matter. — When,  in  an  action  in  claim  and  delivery  for 

the  recovery  of  personal  property,  the  complaint  alleges  ownership  and 
a  right  to  the  possession,  the  answer  denying  these  allegations,  it  is  not 
error  in  the  court  to  allow  the  defendant  to  prove  his  right  to  the  pos- 
session by  virtue  of  a  lien  to  defeat  a  recovery  by  plaintiff.  The  estab- 
lishment of  such  right  by  defendant  is  not  new  matter  required  to  be 
affirmatively  pleaded.     Lindsay  v.  WyaU,  738. 

COMMON  PROPERTY. 
Husband  and  Wffe. — ^The  husband  has  the  absolute  power  to  dispose  of  the 
common  property  of  himself  and  wife,  to  the  same  extent  and  in  the 
51 
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same  manner  as  he  has  of  his  separate  property,  until  a  legal  sepantion 
has  been  effected  by  a  court  of  competent  jurisdiction,  and  a  divisicBi 
made  under  the  direction  of  such  court.     Bay  ▼.  Ray,  566. 

CONSTITUTIONAL  LAW. 

The  legislature  may  change  the  maimer  of  the  payment  of  territorial 
rants — may  issue  bonds  payable  at  a  different  time  than  the  original 
rant — but  they  can  not  by  any  provision  relieve  the  territory  from  the 
obligation  to  pay.  Legislation  of  that  kind  would  be  to  ' '  impair  the  obli- 
gation of  contracts,"  and  would  be  simply  void.    LamMn  v.  Sterling,  92. 

CONTINUANCE. 

1.  Discretion. — An  application  for  a  continuance  is  one  addressed  to  the 

sound  and  impartial  discretion  of  the  court,  which  should  be  supported 
by  all  the  facts  and  circumstances  appertaining  to  the  case,  //errcrit  v. 
Jury,  164. 

2.  Discretion. — Postponing  a  trial  rests  in  the  sound  discretion  of  the  court; 

and  this  court  will  not  review  that  discretion,  unless  there  appears  to 
have  been  a  very  gross  abuse  in  its  exercise.    Cox  v.  N.  W.  Stage  Co.,  376. 

3.  Discretion. — An  application  for  a  continuance  is  addressed  to  the  sound 

discretion  of  the  court;  and  courts  of  review  will  refuse  to  disturb  a  rul- 
ing on  such  question,  unless  it  appears  that  such  discretion  was  abused, 
and  the  ruling  arbitrary.     People  v.  Walter,  386. 

4.  A  party  is  not  entitled  to  a  continuance  of  a  cause  without  showing  due 

diligence  and  the  use  of  legal  means  to  procure  the  desired  evidence.  A 
bare  request  to  furnish  the  evidence  is,  in  no  sense,  a  compliance  with 
the  requirements  of  the  law.     Alvord  v.  U,  8.,  585. 

5.  Due  Diligence. — Where  a  witness  is  beyond  the  reach  of  the  process  of 

the  court,  a  party  desiring  his  testimony  must  sue  out  a  commission  to 
take  his  deposition,  and  a  failure  to  do  so  shows  a  want  of  due  diligence 
and  a  neglect  to  use  the  proper  means  to  obtain  the  evidence.     Id. 

6.  Upon  an  affidavit  showing  the  absence  of  a  material  witness  and  that  proper 

diligence  has  been  exercised,  a  party  is  entitled  to  a  continuance.  L^- 
litnthal  v.  Anderson,  673. 

CONTRACTS. 

1.  Party  Plaintiff. — When  a  contract  is  made  with  a  party  in  wtiich  an- 

other has  a  beneficial  and  resulting  interest,  the  party  with  whom  the 
contract  was  made  has  the  right  to  recover  though  he  allege  the  injury 
only  to  be  to  the  stranger  to  the  instrument  or  contract.  People  v.  SUh 
cuniy  62. 

2.  Erasures — Interlineations. — Erasures  and  interlineations  appearing  in 

an  obligation  at  the  time  of  its  signing  can  not  in  any  manner  affect  the 
liability  of  the  subscribing  parties.     People  v.  Bughee,  88. 

3.  Constitutional  Law. — The  legislature  may  change  the  manner  of  the 

payment  of  territorial  warrants — may  issue  bonds  payable  at  a  different 
time  than  the  original  warrant — but  they  can  not  by  any  provision  re- 
lieve the  territory  from  the  obligation  to  pay.  Legislation  of  that  kind 
would  be  to  '* impair  the  obligation  of  contracts,"  and  would  be  simply 
void.     Lamkin  v.  Sterling,  92. 

4.  REPrDiATioN^ — The  territory  can  no  more  repudiate  and  refuse  to  pay  her 

debts  than  a  private  individual     Id. 
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5.  Parties. — All  parties  jointly  liable  on  a  contract  must  be  made  defend- 

ants in  an  action  on  the  contract.     People  v.  Shper^  158. 

6.  Executory — Considbration — Evidence. — It  is  competent  for  a  party  to 

an  executory  contract  to  show  by  parol  evidence  that  the  consideration 
has  been  paid.     Vincent  v.  Larson,  241. 

7.  "Written  Extrinsic  Evidence  to  Explain. — Extrinsic  evidence  is  ad- 

missible to  explain  the  recitals  and  promises  of  a  written  contract.    Id, 

8.  Aoent — Fees. — Any  agreement  by  an  agent  named  in  a  requisition  to 

take  less  or  more  than  the  fees  allowed  by  law  is  illegal  and  void.  Settle 
v.  Sterling,  259. 

9.  Written  Instruments — **Due  Execution." — The  due  execution  of  an 

instrument  in  writing  goes  to  the  manner  and  the  form  of  its  execution, 
by  a  person  competent  to  execute  it  according  to  the  laws  and  customs  of 
the  country  where  executed.     Cox  v.  N,  W,  Stage  Co,,  376. 

10.  Sealed  Instrument. — An  instrument  under  seal,  not  required  by  law  to 
be  sealed  to  give  it  effect,  gives  it  no  more  solemnity,  or  makes  it  no  more 
binding  upon  the  party  sought  to  be  charged  thereby^  than  if  not  under 
seal     Id, 

11.  An  Agreement  by  A.,  who  has  assets  in  his  hands  belonging  to  B.,  to 
apply  the  same  for  the  benefit  of  C,  who  is  a  creditor  of  B.,  is  not  valid, 
and  can  not  be  enforced  by  C.  against  A.,  unless  B.  has  authorized  or 
consented  to  such  application  of  such  assets.    Bowman  v.  Aintiie,  644. 

12.  Tender — Waiver  of. — A  tender  of  cattle  upon  a  contract,  within  the 
time  specified,  is  waived  by  a  subsequent  acceptance  of  them  upon  the 
contract.    Emery  v.  Langley,  694. 

13.  Bond — Liability. — The  affixing  of  the  sum  of  one  thousand  dollars  be- 
tween the  signature  and  the  seal  of  the  obligor  to  a  bond,  the  penalty  of 
which  is  two  thousand  dollars,  will  not  have  the  effect  to  limit  his  liabil- 
ity to  one  thousand  dollars.     Dangel  v.  Levy,  722. 

See  Sureties;  Undertakings. 

CONTROLLER 

It  is  the  duty  of  the  controller  to  carefully  examine  all  claims  against  the 
territory  presented  to  him  for  allowance,  and  if  he  ia  not  satisfied  that 
such  claim  is  correct,  or  if  it  be  not  presented  within  two  years  from  the 
time  it  accrued,  he  may  reject  it,  notwithstanding  the  certificate  of  the 
prison  commissioner  stating  that  it  is  correct.    Crutcher  v.  Cram,  372. 

CONVEYANCES. 
See  Contracts,   10. 

1.  Sheriff^s  Sale — Sheriff's  Deed. — In  order  to  uphold  a  sheriff's  deed,  it 

must  appear  that  a  valid  judgment  was  obtained  against  the  party  whose 
property  is  sought  to  be  conveyed  by  it,  and  that  the  property  was  sold 
upon  an  execution  issued  upon  such  judgment.     Leland  v.  Isenbeck,  469. 

2.  Quitclaim  Deed — Notice. — A  purchaser  of  real  estate  who  takes  a  quit- 

claim deed  from  his  grantor,  is  presumed  to  have  notice  of  any  defects  in 
his  grantor's  title;  and  he  purchases  at  his  own  risk.     Id, 

3.  Instructions. — A  purchaser  of  real  estate  taking  a  quitclaim  deed  there- 

for, not  being  a  bona  fide  purchaser  without  notice,  it  was  erroneous  for 
the  court,  by  its  instractions,  to  leave  that  question  to  be  decided  by  the 
jury,  from  the  evidence.    Id, 
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corporations. 

1.  CoNDiTTOir  Precedent. — If  section  1  of  an  act  of  the  legbUtore  declare  i 

certain  persona  therein  named  to  be  a  corporation,  and  in  a  snbseqaeot 
section  require  such  corporation/within  a  certain  time  thereafto-,  to  gire 
a  bond,  the  giving  of  snch  bond  is  not  a  condition  precedent  to  the  in- 
vestment of  the  persons  so  named  with  corporate  righta  and  power. 
Boise  CUy  Canal  Co.  v.  Pinkham,  790. 

2.  Orgakizatiox  of — Questioning  Regulasitt  of. — Individuals  can  not^ 

in  collateral  suits,  avail  themselves  of  any  defects  in  the  organization  of 
a  corporation.     This  may  be  done  only  by  the  power  creating  them  in  a 
f  direct  proceeding  instituted  for  that  purpose.    Id, 


COSTS. 

1.  In  no  event  could  this  court  render  judgment  against  the  territoiy  for 

costs,  there  being  no  mode  of  enforcing  it,  or  process  by  which  it  could 
be  made  effective.     Beachy  v.  Lamkin,  50. 

2.  Suits  fob  Taxes. — In  a  suit  for  taxes,  although  the  defendant  recovers, 

the  judgment  should  be  general,  without  costs.    PfopU  v.  Moort^  662. 

3.  Ordebs  after  Jcdoment — Appeal — Pracfice. — An  order  refusing  to  re- 

tax  costs,  if  made  after  the  rendition  and  entry  of  final  judgment,  can 
only  be  reviewed  upon  an  appeal  from  the  order.  Emery  v.  Langley, 
694. 

4.  On  Appeal. — Where  a  party  unnecessarily  multiplies  costs  excessively,  the 

court  will  protect  the  adverse  party  from  payment  of  such  excess.  Som- 
mereamp  v.  CcUlow,  716. 

COUNTY  COMMISSIONERS. 

1.  Resignation  —  Filling  Vacancy  in  Office — Commissioners. — Under 

the  statutes,  the  resignation  Of  a  county  commissioner  must  be  tendered 
to  the  board  of  which  he  is  a  member,  and  the  vacancy  must  be  filled  by 
the  commissioners.  The  governor  has  no  power  to  fill  such  vacancies. 
PeojAe  V.  Oillejipiej  52. 

2.  Jurisdiction — A  board  of  county  commissioners  is  a  tribunal  created  by 

statute,  with  limited  jurisdiction,  and  only  quasi  judicial  powers,  and  can 
not  act  except  in  strict  accordance  with  the  statute.  Garman  v.  County 
Commis«ioner^,  553. 

3.  Record— Presumptions. — The  order  of  a  board  of  county  commissioners, 

requiring  the  officers-elect  to  give  bonds  in  particular  sums,  is  of  no  force 
except  as  to  the  officers-elect  at  the  time  of  making  such  order.  The 
board  of  county  commissioners  is  required,  by  law,  to  keep  a  record  of 
its  proceedings,  and  no  presumption  arises  as  to  the  regularity  of  any  of 
their  proceedings,  not  appearing  of  record,  even  though  parties  may  have 
acted  upon  the  supposed  order  of  such  board.     Id, 

4.  Jurisdiction. — A  board  of  county  commissioners  has  no  power  or  author- 

ity to  pass  upon  the  malfeasance  or  misfeasance  of  an  officer;  those  ques- 
tions belong  to  a  higher  tribunal,  having  jurisdiction  to  punish  the  officer, 
if  found  guilty.     Id. 

5.  Appeals  from  Orders  of — Judgment  on. — On  an  appeal  to  a  district 

court  from  an  oi'der  of  a  board  of  county  commissioners,  rejecting  a 
claim  against  a  county,  a  money  judgment  can  not  be  rendered,  either 
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against  the  board  or  the  county.  The  order  mnat  be  affirmed,  or  reversed 
and  directions  given  to  the  board  fallow  it,  or  annulled,  or  modified  and 
sent  back  with  directions  to  pass  upon  it  as  modified.  Oorman  y.  County 
Commissioners,  627. 
6.  Party — County. — A  county  can  not  be  made  a  party  in  an  appeal  from 
an  order  of  the  board  of  commissioners.  It  can  only  be  proceeded 
against  by  an  action  under  the  provisions  of  the  statute  which  authorizes 
suits  against  a  county.    Id. 

CRIMINAL  LAW  AND  PRACTICE. 

1.  Waivsb  or  Rights  in  Criminal  Cases. — In  a  criminal  case,  a  party 

does  not  waive  his  rights  by  not  insisting  upon  them,  and  if  the  court 
had  no  jurisdiction  by  law  to  try  the  case,  it  is  not  cured  by  the  party 
failing  to  claim  his  right  to  be  dismissed.     People  v.  Du  Bell,  44. 

2.  Jurisdiction  of  District  Courts,  how  Acquired  in  Criminal  Casks. 

The  district  courts  can  acquire  jurisdiction  of  cases  for  the  punishment 
of  violations  of  license  laws  in  two  ways  only:  First,  by  the  regular  in- 
tervention of  a  grand  jury;  and,  second,  by  appeal  from  justices'  courts. 
Id, 

3.  Instructions — Refusal. — Upon  the  trial  of  an  indictment  for  murder,  it 

is  the  duty  of  the  court  to  give  an  instruction  to  the  jury,  if  requested, 
that  they  can  find  the  defendant  guilty  of  a  less  grade  of  offense  than 
murder  in  the  first  degree,  if  warranted  by  the  evidence;  and  a  refusal  to 
give  such  instruction  is  error.  McBride,  C.  J.,  dissenting.  People  v. 
Dunn,  74. 

4.  Indictment — Motion. — ^For.the  purposes  of  a  motion  to  set  aside  an  in- 

dictment, the  facts  stated  in  it  are  to  be  taken  as  true.  People  v.  Will- 
iams,  85. 

5.  Time. — If  there  was  no  law  defining  the  crime  and  imposing  a  penalty  at 

the  time  the  offense  is  alleged  in  the  indictment  to  have  been  committed, 
time  is  material,  and  the  indictment  should  be  set  aside.     Id, 

6.  Motion. — A  motion  to  set  aside  an  indictment,  based  upon  objections  going 

to  the  merits  of  the  case,  can  be  made  at  any  time,  either  before  or  after 
judgment.     Id. 

7.  Indictment. — P.  was  indicted  under  the  latter  clause  of  section  88  of  the 

crimes  and  punishment  act,  in  which  indictment  the  crime  was  charged 
in  the  following  language:  ''Knowingly  and  wiUfuUy  did  have  in  his 
possession,  and  secretly  did  keep  (enumerating  the  instruments),  then 
and  there  being  instruments  for  the  purpose  of  counterfeiting  uncoined 
gold,"  etc.:  Held,  that  this  indictment  was  not  sufficient,  in  not  charging 
that  these  instruments  were  had  by  the  defendant  for  the  purpose  of 
counterfeiting,  etc     People  v.  Page,  102." 

8.  Evidence — Presumptions. — The  knowingly  and  secretly  keeping  instru- 

ments adapted  and  intended  for  the  unlawful  business  of  counterfeiting, 
is  made  proof  of  the  guilty  aim  to  use  them  for  the  evil  purpose  for  which 
they  were  evidently  designed.  It  is  a  presumption  that  the  prisoner  is 
called  upon  to  rebut.     Id. 

9.  Counterfeiting  Gold  Dust. — Simply  passing  counterfeit  gold  dust  is  not 

an  offense  under  our  penal  code.  The  uttering  must  be  accompanied  with 
the  knowledge  that  it  is  a  false  imitation,  and  it  must  have  been  the  in- 
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tention  of  the  utterer  to  defraud  the  person  receiving  it.     People  r. 
Sloper,  158. 

10.  Verdict — Judgment. — On  an  indictment  for  an  aBsanlt  with,  intent  to 
commit  murder,  when  any  less  grade  of  ofifense  is  found  by  the  jury,  the 
verdict  must  show  the  character  of  the  offense  so  found,  and  the  judg- 
ment must  not  exceed  that  warranted  by  the  verdict.  People  v.  Ccaadj 
167. 

11.  Counterfeit  Gold  Dust— Uttering  or  Attempting  to  Utter. — The 
crime  of  uttering  op  attempting  to  utter  conterfeit  gold  dust  consists  in 
the  possession  of  a  counterfeit  or  spurious  article,  knowing  it  to  be  sndi, 
and  passing  it,  or  attempting  to  pass  it,  with  intent  to  defraud.  People 
V.  Page,  189. 

12.  Instructions — Intent  to  Defraud.  -It  was  correct  to  instruct  the  jury 
that  if  they  believed  beyond  a  reasonable  doubt  that  the  defendant  had, 
and  passed,  or  attempted  to  pass,  a  debased  or  counterfeit  article  of  gold 
..dust,  knowing  its  sparious  character,  the  conclusion  necessarily  followed 
that  he  intended  to  defraud.     Id. 

13.  Debasing  Gold  Dust. — No  definite  amount  or  proportion  of  relative 
difference  in  the  actual  value  of  genuine  gold  dust  and  that  which  is 
counterfeit  is  required.  It  is  sufficient  that  it  be  debased,  and  that  the 
party  uttering  it  is  cognizant  of  the  fact,  and  passes  it  for  a  genuine 
article.     Id. 

14.  Presumption. — The  general  rul^  in  criminal  cases  is  that  every  person  is 
supposed  to  contemplate  tlie  result,  and  know  the  nature  of  his  acts,  so 
that  when  the  acts  which  constitute  the  crime  are  established,  the  guilt 
is  presumed.  Guilty  purpose  is  presumed  from  the  commission  of  an 
unlawful  or  forbidden  act.    Jd. 

15.  Larceny. — In  order  to  constitute  the  crime  of  larceny  it  is  necessary  that 
the  property  taken  should  have  an  owner,  and  that  it  be  taken  with 
felonious  intent     Peopk  v.  Frank,  200, 

16.  Pleading — Demurrer. — ^The  objection  that  an  indictment  charges  two 
offenses  must  be  taken  by  demurrer.     People  v.  Nash,  206. 

17.  Idem.  —An  objection  to  an  indictment,  that  it  sets  forth  no  sufficient 
charge  of  a  criminal  offense,  should  not  be  allowed  to  prevail  in  a  doubt- 
ful case,  but  only  when  the  insufficiency  is  so  palpable  as  clearly  to  sat- 
isfy the  mind  of  the  judge  that  a  verdict  thereon  would  not  authorize  a 
judgment.     Id. 

18.  Degree  of  Proof. — It  is  not  necessary  for  the  prosecution  to  exclude 
every  possible, defense  in  order  to  secure  a  conviction.     Id. 

19.  Evidence — Reputation  of  Deceased. — ^The  rule  is  well  settled  that  the 
reputation  of  the  deceased  can  not  be  given  in  evidence,  unless  the  cir- 
cumstances of  the  case  raise  a  doubt  whether  the  defendant  acted  in  self- 
defense.     People  V.  Stocky  218. 

20.  Jury — Discharging  Jury. — There  is  no  particular  length  of  time  pre- 
scribed by  law  for  keeping  a  jury  together.  The  time  is  entirely  within 
the  discretion  of  the  court.     Id. 

21.  Motion  to  Set  aside  Indictment. — After  pleading  to  an  indictment, 
and  the  setting  of  the  case  for  trial,  it  is  too  late  to  move  to  quash  or  set 
aside  the  indictment.     People  v.  Butler,  231. 

22.  Idem. — The  statute  having  prescribed  the  grounds  upon  which  a  motion 
to  set  an  indictment  aside  may  be  made,  all  other  grounds  are  ezchided. 
Id. 
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23.  Idkm. — An  indictment  is  suflScidut  in  substance  if  it  describes  the  offense 
in  the  language  of  the  statute  by  which  it  is  created  or  defined.     Id, 

See  Murder,  1,  2. 

24.  Flight — Evidence. — Evidence  of  flight  by  a  person  accused  of  crime  is 
admissible  for  the  purpose  of  showing  who  did  the  act,  not  for  the  pur- 
pose of  determining  the  degree  of  the  offense.     People  y.  Ah  Choy,  317. 

25.  District  Cofrts. — In  cases  of  prosecutiou  for  misdemeanors,  where  the 
fine  or  penalty  does  not  exceed  one  hundred  dollars,  the  district  courts 
and  justices'  courts  have  concurrent  jurisdiction.     Peojde  v.  Mcucotiy  330. 

26.  Appeal— Record — Notice  of  Appeal — PRAcncB. — An  appeal  is  taken 
by  filing  and  serving  notice  thereof,  as  required  by  statute,  and  the 
record  on  appeal  must  show  that  such  notice  was  so  filed  and  served,  or 
the  case  will  be  dismissed  out  of  this  court  for  want  of  jurisdiction. 
People  v.  Lynch,  358. 

27.  Insanity — Burden  of  Proof. — If  the  defendant  relies  upon  insanity  to 
procure  an  acquittal,  he  assumes  the  burden  of  proof  as  to  that  matter. 
He  makes  insanity  an  affirmative  issue  on  liis  part;  hence,  to  establish  a 
defense  on  the  ground  of  insanity,  the  defendant  must,  by  a  preponder- 
ance of  evidence,  show  to  the  jury,  that  at  the  time  of  the  commission 
of  the  act,  he  was  laboring  under  such  a  defect  of  reason,  from  disease 
of  the  mind,  as  not  to  know  the  nature  and  quality  of  the  act  he  waa 
doing;  or,  if  he  did  know  it,  tliat  he  did  not  know  he  was  doing  wrong, 
in  respect  to  the  act  with  which  lie  is  charged.     People  v.  Walter,  386. 

28.  Homicide— Murder. — Every  homicide,  unexplained,  is  murder;  but  it 
is  the  province  of  the  jury  to  determine,  from  the  evidence  and  circum- 
stances before  them,  whether  the  crime  be  murder  in  the  first  or  second 
degree.     Jd, 

29.  If  the  Defendant  Admitted  the  killing,  in  this  case,  he  admitted  that 
he  was  guilty  of  murder,  if  he  was  not  insane;  and  it  should  have  been 
submitted  to  the  jury,  under  proper  instructions,  to  say,  from  the  evi- 
dence, whether  the  crime  was  murder  in  the  first  or  second  degree.     Id. 

30.  Prejudice — Criminal  Law. — No  matter  of  form,  not  tending  to  the 
pi*ejudice  of  the  defendant  in  a  criminal  case,  will  be  regarded.  Pickett 
V.  U.  S.,  523. 

31.  FoROERY. — If  the  original  instrument  alleged  to  have  been  forged  or 
counterfeited,  is  void  upon  its  face,  an  indictment  for  forgery  will  not 
lie  for  counterfeiting  such  instrument.     People  v.  Heed,  531. 

32.  Record — Exceptions. — Any  matter  not  otherwise  forming  a  part  of  the 
record,  must  be  made  so,  by  a  bill  of  exceptions.     People  v.  Waters,  560. 

33.  Idem. — All  the  formalities  required  by  the  statute  to  be  obser\'ed  in  a 
criminal  case,  are  not  required  to  be  made  a  part  of  the  record.     Id. 

34.  Record— Matters  not  a  Part  of. — The  statute  does  not  require  that 
the  fact  of  the  arraignment,  or  that  the  jury  was  admonished  at  each  ad- 
journment of  the  court,  or  tliat  the  officer  in  charge  of  the  jury  waa 
sworn,  should  be  made  a  part  of  the  record  of  the  action.     Id. 

35.  The  Formalities  Required  by  our  Statute  to  be  observed,  in  the 
trial  of  felonies,  are  the  same  in  one  class  or  grade  as  in  any  other  class 
or  grade.     Id. 

36.  Indictment  —  Surplusage. — If  an  indictment  conclude  with  ** contra 
formain  alaluii," Skud  no  statute  exist  concerning  the  offense  charged,  yet 
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if  the  facts  alleged  constitute  a  common  law  offense,  and  the  same  be 
charged  with  certainty,  the  conclusion  of  the  indictment  will  he  treated 
as  surplusage,  and  the  indictment  be  held  good.  People  v.  BuchtauiMf 
681. 

37.  Instructions. — If  the  defendant  asks  the  court  to  give  certain  insane- 
tions  prepared  by  him,  and  the  same  contain  the  law  of  the  case,  but  so 
mixed  with  erroneous  matter  that  they  are  calculated  to  mislead  the  jury, 
it  is  not  error  for  the  court  to  refuse  the  whole.     Id. 

38.  Bawdy-house — Residing  in. — The  residing  in  a  bawdy-house  is  not  an 
offense  against  any  statute  of  the  territory,  nor  is  it  an  offense  at  com- 
mon law.     People  v.  Ah  Ho,  691. 

39.  Arraignment — Record. — It  is  not  necessary  for  the  record  on  appeal  to 
show  an  arraignment.  The  fact  of  an  arraignment  is  not  necessarily  a 
part  of  the  record.     People  v.  Ah  Hop,  698. 

40.  Indictment — Accessaries. — An  indictment  charging  five  persons  with 
murder  in  one  couiit,  and  four  of  the  same  persons  with  being  accessaries 
before  the  fact  in  another  count,  does  not  charge  two  offenses.     Id. 

41 .  Indictment  —  Principals  —  Accessaries  —  Surplusage. — ^The  statute 
requires  all  persons  concerned  in  the  commission  of  an  offense,  whether 
as  principals  or  accessaries  before  the  fact^  to  be  indicted  as  principals, 
and  a  second  count  in  such  indictment  charging  a  portion  of  the  same 
persons  with  being  accessaries  before  the  fact,  is  surplasage,  which  does 
not  vitiate  the  indictment.    Id. 

See  VERDicrr,  6. 

42.  Presubtptions. — The  presumptions  are  in  favor  of  the  regularity  of  the 
proceedings  in  the  district  court,  in  criminal  as  well  as  in  civil  cases. 
Id. 

43.  Technical  Defecfs. — This  court  will  give  judgment  without  regard  to 
technical  defects,  which  do  not  affect  suljstantial  rights.     Id. 

44.  Waiver. — If  a  defendant  does  not  insist  upon  the  mere  formalities  of  the 
law  in  the  court  below,  he  will  be  deemed  to  have  waived  them.  It  is 
too  late  to  take  advantage  of  them  for  the  first  time  in  this  court,  on 
appeal.     Id. 

45.  Appeal — ^Review — Questions  of  Law. — Upon  appeal  in  criminal  cases, 
the  review  in  this  court  is  confined  to  questions  of  law  arising  upon  ex- 
ceptions taken  on  the  trial  and  errors  appearing  in  the  record.  The  evi- 
dence constitutes  no  part  of  the  record,  and  it  must  be  disregarded,  ex- 
cept for  the  purpose  of  determining  the  materiality  of  the  exceptions. 
Id. 

46.  Keeping  Gaming-house — Gaming. — ^The  common  law  in  relation  to  the 
offense  of  keeping  gaming-houses,  is  superseded  by  the  statute  of  the 
sixth  session,  entitled  "An  act  relating  to  all  games  of  chance."  People 
V.  Ooldmatiy  714. 

47.  Record — Bill  of  Exceptions — Statement — Assignment  of  Errors.— 
When  a  transcript  on  appeal  in  a  criminal  case  contains  no  bill  of  ex- 
ceptions or  statement,  and  no  assignment  of  errors,  there  is  nothing  for 
the  consideration  of  the  appellate  court,  but  the  Indictment,  the  minutes, 
and  the  instructions.     People  v.  O^Conner,  759. 

48.  Indictment. — An  indictment  must  contain  so  many  of  the  substantial 
words  of  the  statute  as  sl^ll  enable  the  court  to  see  on  what  statute  it  is 
framed,  and  such  other  words  as  are  necessary  to  a  complete  description 
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of  the  offense;  or  words  which  are  their  equivalents  or  more  than  their 
equivalents  in  meaning.     United  Stales  v.  Mayo,  763. 

49.  Jeopardy.  —Jeopardy  is  putting  in  danger.  The  word  danger  is  the 
equivalent  of  jeopardy.  The  words  of  an  indictment,  '*in  bodily  fear 
and  danger  of  his  life,  then  and  there  feloniously  did  put,"  are  equivalent 
to  the  words  "put  his  life  in  jeopardy."    Id. 

50.  Danoerous  Weapons,  Use  op. — ^For  a  person  to  arm  himself  with  dan- 
gerous weapons  and  carry  them  to  the  place  of  the  robbery,  with  intent 
to  kill,  is  the  "use  of  dangerous  weapons."    Id, 

See  Indicttmext. 

DAMAGES. 

1.  On  Appeal.— Affidavits  can  not  be  read  in  support  of  a  motion  for  dam- 

ages for  failure  to  prosecute  an  appeal.     Gady  v.  Scaniker,  168. 

2.  There  is  no  question  of  the  right  of  this  court  to  allow  damages  in  cases 

when  appeals  have  been  taken  merely  for  delay,  and  no  transcript  ever 
called  for.     Id, 

3.  Bills  of  Exchange. — The  language  of  the  statute  concerning  the  damages 

to  be  allowed  upon  protested  bills  of  exchange  clearly  imports  that  it  was 
not  the  intention  of  the  legislature  to  restrict  such  damages  to  bills  drawn 
by  one  person  or  corporation  on  another  person  or  corporation  elsewhere. 
Hazard  v.  Cole,  276. 

4.  The  word  '* damages"  as  used  in  the  United  States  statutes,  concerning 

supersedeas  bonds  on  writ  of  error  and  appeal  to  the  supreme  court  of 
the  United  States,  includes  the  loss  which  the  defendant  in  error  or  ap- 
pellee may  sustain  by  reason  of  not  having  the  judgment  appealed  from 
paid  or  executed.     Say  v.  Bay,  705. 

DEFAULT. 
When  judgment  is  rendered  upon  the  default  of  a  defendant,  the  recovery 
must  follow  the  prayer  of  the  complaint.     Lowe  v.  Turner,  107. 

See  Judgment,  5. 

DEFENSE. 

1.  Equitable  Pleading. — ^Under  the  provisions  of  sec.  49  of  the  code,  an 

equitable  defense  may  be  pleaded  to  a  legal  cause  of  action.  Wa  Ching 
V.  Constantine,  266. 

2.  Collateral  Attacks — Administrator. — WTiere  an  administrator  of  a 

deceased  person's  estate  brings  an  action  upon  a  promissory  note  due  the 
estate,  the  authority  of  such  administrator  can  not  be  attacked  by  the 
defendant,  on  the  ground  that  his  appointment  was  irregularly  jnade. 
Having  no  interest  in  the  estate,  it  is  a  matter  of  no  importance  to  the 
defendants,  if  they  would  be  protected  from  a  second  payment  of  the 
same  sum.     Olendenning  v.  McNuU,  592. 

3.  Practice. — Under  the  code  of  procedure  a  defendant  is  not  only  permitted, 

but  is  required  to  set  up  all  matters  of  defense,  by  answer  in  the  original 
action,  whether  such  matters  are  legal  or  equitable  in  their  character 
Utah  <fc  N.  R.  Co.  V.  Crawford,  770.  e 

4.  Definition  of. — A  defense,  in  the  sense  of  the  code,  is  a  right  posses^. 

by  the  defendant,  which,  either  partially. or  wholly,  defeats  the  plaint 
claim.    Id, 
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definitions. 

1.  Evidence — Rebutting  Evidence.— Rebutting    evidence  is  that  wbich 

is  given  to  explain,  repel,  counteract,  or  disprove  testimony  or  facts 
given  in  evidence  by  the  adverse  party.  It  is  a  general  rule  that  any- 
thing may  be  given  as  rebutting  evidence,  which  is  a  direct  reply  to  that 
introduced  by  the  other  side.     People  v.  Page,  189. 

2.  Process. — The  word  process,  as  used  in  the  statute,  is  equivalent  in 

meaning  to  the  sherifiTs  official  authority.    People  v.  Nash,  206. 

3.  Specimens  Defined. — **  Specimens  of  gold  and  silver  ores,"  in  common 

and  ordinary  acceptation,  means  pieces  and  samples  of  such  ores  severed 
from  the  ledges.     People  v.  Freeman,  322. 

4.  Written  Instruments — "Due  Execution." — The  due  execution  of  an 

instrument  in  writing  goes  to  the  manner  and  the  form  of  its  execution, 
by  a  person  competent  to  execute  it  according  to  the  laws  and  customs 
of  the  country  where  executed.     Cox  v.  N,  W,  Stcige  Co.,  376. 

5.  "Genuineness"  of  an  Instrument. — The  genuineness  of  an  instrument 

in  writing  goes  to  the  question  of  its  having  been  the  act  of  the  party, 
just  as  represented;  9r,  in  other  words,  that  the  signature  is  not  spu- 
rious, and  that  nothing  has  been  added  to  or  taken  from  it,  which  would 
lay  the  party  signing  or  changing  the  instrument  liable  for  forgery.     Id. 

6.  Improvements. — By  the  term  "improvements"  on  public  lands,  as  used 

in  the  revenue  law,  is  meant  the  buildings  and  improvements  belonging 
to  the  possessory  claimant,  such  as  miners'  buildings,  quartzmills,  saw- 
mills, out-buildings,  fences,  etc.     People  v.  Owyhee  M.  Co.,  409. 

7.  Judgment. — Judgment  is  a  general  term  for  adjudications  of  a  conrt, 

and,  in  its  broadest  sense,  includes  decrees.     Forsythe  v.  BicJuirdson,  459. 

8.  Estoppel.— In  order  to  create  an  equitable  estoppel,  there  must  be  an 

admission,  act,  or  declaration  intended  to  influence  the  conduct  of  an- 
other; and  actually  leading  him  into  a  line  of  conduct  which  would  be 
prejudicial  to  his  interests,  unless  the  party  estopped  be  cut  off  from  the 
power  of  retraction.    Leland  v.  Isenbeck,  469. 

9.  Idem-— Jeopardv. — Jeopardy  is  putting  in  danger.     The  word  danger  is 

the  equivalent  of  jeopardy.     The  words^  of  an  indictment,  "in  bodily, 
fear  and  danger  of  his  life,  then  and  there  feloniously  did  put,  "are  equiv- 
alent to  the  words  "put  his  life  in  jeopardy."    Untied  States  v.  Mayo,  763. 

10.  ' '  Defense.  " — A  defense,  in  the  sense  of  the  code,  is  a  right  pos- 
sessed by  the  defendant,  which,  either  partially  or  wholly,  defeats  the 
plaintififs  claim.     Vtah  dt  N.  R.  Co.  v.  Crawford,  770. 

11.  "Adverse  Party"  Defined. — The  term  "adverse  party"  in  section 
201  of  our  civil  practice  act  has  the  same  signification  as  to  matters 
deemed  excepted  to  as  the  term  "aggrieved  party,"  in  section  436  of  the 
same  act.     Fox  v.  We»t,  782. 

DEMURRER. 

1.  Criminal  Law — Pleading. — The  objection  that  an  indictment  charges 
two  offenses  must  be  taken  by  demurrer.    People  v.  Nash,  206. 

See  Indictment,  6. 

Complaint. — Tlie  objection  that  a  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  is  never  waived.   Gnfat/wiuse  v.  Ileedy  482 
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3.  Pbobate  Court. — A  demurrer  is  a  proper  pleading  in  the  probate  court. 

Leggett  v.  Meyers,  548.  / 

See  Pleading,  11,  15. 

DISCRETION. 

1.  Continuance. — An  application  for  a  continuance  is  one  addressed  to  the 

sound  and  impartial  discretion  of  the  court,  which  should  be  supported 
by  all  the  facts  and  circumstances  appertaining  to  the  case.  Ilerron  v. 
Jury,  164. 

2.  Specific  Perforbiance. — The  specific  performance  of  a  contract  is  not  a 

matter  of  right,  strictly  speaking,  but  a  matter  in  the  sound  and  reason- 
able discretion  of  the  court.     Vincent  v.  Larson^  241. 

3.  Continuance. — Postponing  a  trial  rests  in  the  sound  discretion  of  the 

court;  and  this  court  will  not  reyiew  that  discretion,  unless  there  ap- 
pears to  have  been  a  very  gross  abuse  in  its  exercise.  Cox  v.  N.  W. 
Stage  Co.,  376. 

4.  Idem. — An  application  for  a  continuance  is  addressed  to  the  sound  discre- 

tion of  the  court;  and  courts  of  review  will  refuse  to  disturb  a  ruling  on 
such  question,  unless  it  appears  that  such  discretion  was  abused,  and  the 
ruling  arbitrary.     People  v.  li^aUer,  386. 

5.  Bills  of  Review. — Leave  to  file  a  bill  of  review  which  seeks  to  correct 

an  error  not  apparent  upon  the  decree  which  it  seeks  to  reverse,  is  within 
the  discretion  of  the  court,     fft/de  v.  Lamberson,  639. 

6.  Grantinq  a  Change  of  Venue  is  a  matter  in  the  sound  discretion  of  the 

court,  and  will  not  be  reviewed  except  in  cases  of  abuse.  Jlyde  v. 
Harkness,  601. 

DISTRICT  ATTORNEY. 

1.  Indictment. — The  criminal  practice  act  does  not  require  the  district  at- 

torney to  sign  indictments;  nor  does  it  prescribe  a  failure  to  sign  as  a 
ground  for  setting  the  indictment  aside.     People  v.  Butler ,  231. 

2.  United  States  District  Attorney. — The  United  States  district  attor- 

ney has  no  right,  power,  or  authority,  except  that  conferred  upon  him 
by  law  prescribing  his  duties.  The  designation  of  "attorney  for  said 
territory,"  as  used  in  our  organic  act,  is  synonymous  with  that  of  **  the 
attorney  of  the  United  States,"  in  the  organic  act  of  Washington  Terri- 
tory.    People  V.  Heed,  402. 

3.  Idem. — Congress  having  failed  to  provide  that  this  officer  should  prosecute 

in  cases  arising  under  territorial  laws,  he  can  apt  as  prosecuting  attorney 
only  when  the  courts  are  exercising  jurisdiction  as  circuit  and  district 
courts  of  the  United  States.     Id, 

DISTRICT  COURT. 

See  Criminal  Law  and  PnAcrricE,  2. 

1.  Jurisdiction — ^Probate  Courts — District  Courts. — The  act  of  con- 
gress, approved  December  13,  1870,  giving  jurisdiction  to  the  probate 
courts  in  certain  cases,  does  not  confer  exclusive  jurisdiction  upon  those 
courts  in  such  cases.  It  does  not  take  away  the  jurisdiction  of  the  dis- 
trict court  therein,  but  the  power  of  the  district  courts  and  the  probate 
courts  is  by  said  act  mode  concurrent  in  certain  cases.  GrecU/iouse  v. 
Heed,  494. 
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2.  Territorial  Courts. — The  district  courts  of  the  territory  are  not  Cnited 

States  courts,  but  territorial  courts  with  the  jurisdiction  of  the  circuit 

and  district  courts  of  the  United  States,  conferred  upon  them  by  law. 

PkkeU  V.  U,  S.,  523. 

See  Jdrisdictiok,  15. 

3.  Jury  must  Find  Facts— Court  must  Give  the  Law. — A  verdict  must 

be  sup[>orted  by  the  facts  found  by  the  jury,  and  the  law  must  be  given 
to  them  by  the  court.     Balston  v.  Plowman,  595. 

4.  ArPK^LS  prom  Orders  of  County  Commissioners — Judgment  on. — On 

an  appeal  to  a  district  court  from  an  order  of  a  board  of  county  commis- 
sioners, rejecting  a  claim  against  a  county,  a  money  judgment  can  not 
be  rendered,  either  against  the  board  or  the  county.  The  order  moat  be 
affirmed,  or  reversed  and  directions  given  to  the  board  to  allow  it,  or  an- 
nulled, or  modified  and  sent  back  with  directions  to  pass  upon  it  as  mod- 
ified. Gorman  v.  County  ConiTnissionfra,  627. 
6.  Quo  Warranto — Jurisdiction.  — An  action  for  the  usurpation  of  an  office, 
in  the  nature  of  quo  warranto^  brought  in  the  name  of  the  people,  on  the 
territorial  side  of  the  district  court,  for  the  remov^al  of  a  county  officer, 
,  is  properly  brought.     People  v.  Curtis,  753. 

6.  Territorial  District  Courts — Practice  in. — The  territorial  district 

courts  are  not  district  courts  of  the  United  States.  The  legislature  may 
prescribe  the  practice  in  the  district  courts  of  the  territory,  in  cases  aris- 
ing under  the  constitution  and  laws  of  the  United  States,  as  well  as  in 
tliose  arising  under  the  laws  of  the  territory.  In  this  territory,  however, 
the  legislature  has  not  done  A);  and  the  courts  are  at  liberty  to  make 
orders  and  adopt  regulations  concerning  the  practice  in  United  States 
cases,  for  themselves.     U,  S,  v.  Maya,  763. 

7.  Territorial  Courts— Jurisdiction. — The  courts  of  the  territory  are  in 

some  respects  aui  generis.  They  have  a  broader  and  more  extensive  juris- 
diction than  state  courts,  or  the  district  and  circuit  courts  of  the  United 
States.     Id. 

8.  Jury  from  this  Vicinage. — A  jury  summoned  under  the  laws  of  the  ter- 

ritory from  the  county  in  which  the  district  court  is  being  held,  for  the 
transaction  of  business  under  the  territorial  laws,  may  be  adopted  by 
the  court  for  the  transaction  of  business  and  the  disposition  of  cases  aris- 
ing under  the  laws  of  the  United  States.  Such  a  jury  is,  in  every  re- 
spect, from  the  vicinage,  since  it  is  drawn  from  the  district  within  which 
the  crime  was  committed,  although  the  commission  of  the  crime  took 
place  in  another  county  of  the  district.     Id. 

9.  Idem. — Congi-ess  having,  by  law,  given  the  district  courts  of  the  territory 

jurisdiction  of  otfenses  against  the  laws  of  the  United  States,  and  having 
given  the  justices  of  the  supreme  court  power  to  fix  the  times  and  places 
of  holding  district  courts;  by  so  fixing  them  they  have  also  fixed  the 
place  of  trial  of  offenses  against  the  laws  of  the  United  States.  Congress, 
therefore,  having,  by  means  of  the  power  thus  delegated,  fixed  the  place 
of  trial,  has  disposed  of  all  questions  of  jurisdiction  of  the  court,  as  well 
as  all  objections  to  the  jury  as  not  being  drawn  from  the  vicinage.     Id, 

DOWER. 

Our  statute  has  abolished  dower,  but  has  substituted  more  liberal  provisions 
in  its  stead.    Morgan  v.  Ireland,  786. 
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ejectment. 

See  Abandonment,  1;  Lands,  1-3,  5,  6. 

EQUITY. 

1.  McLTiPLicriT  OF  StTiTS. — The  doctrine  of  the  interposition  of  a  court  of 

equity  to  prevent  a  multiplicity  of  suits  can  not  be  maintained  ii'here 
there  is  simply  a  multitude  of  individuals,  plaintifi^,  whose  several  in- 
terests are  not  dependent  upon  one  another.      Wilkernon  v.  Walters^  564. 

2.  Remedt  at  Law. — Equity  will  not  relieve  where  the  parties  have  had 

a  plain  and  speedy  remedy  at  law,  which,  by  their  own  negligence,  they 
have  not  availed  themselves  of.     Id. 

3.  Actions. — An  action  will  not  lie  in  a  court  of  equity,  to  enforce  a  decree 

against  a  person  not  a  party  to  such  decree;  nor  will  such  action  lie 
against  one  w;ho  is  a  party  to  such  decree  when  he  remains  within  the 
jurisdiction,  and  is  amenable  to  the  process  of  the  court  which  rendered 
the  decree.     Jiay  v.  Bay,  566. 

4.  Courts  of  Equity. — There  is  no  power  in  a  court  of  equity  to  confirm  or 

enforce  a  void  judgment  by  a  subsequent  proceeding  instituted  for  the 
purpose.    /(/.  * 

5.  Assignee  of  Chose  in  AcnoN — Equities. — The  assignee  of  a  chose  in 

action  takes  it  subject  to  all  equities  existing  at  the  time  of  the  assign- 
ment.    Brumback  v.  Oldham,  709. 

6.  Injunction  Enjoining  Action  at  Law. — A  defendant  may  not,  under 

the  code,  bring  his  separate  suit  in  equity  to  enjoin  the  original  action  at 
law  when  his  complaint  consists  of  matter  defensive  to  such  original 
action.     Utah  de  N,  B.  Co,  v.  Craw/ordy  770. 

ERASURES  AND  INTERLINEATIONS. 
See  Contracts,  2. 

1.  Undertaking — ^Alteration  of — Fraud. — When,  in  an  undertaking  for 

two  thousand  dollars,  the  figures  one  thousand  dollars  entered  between 
,  the  signature  and  seal  of  one  of  the  sureties,  were  erased  after  it  was 
signed  by  him;  this  was  no  fraud  upon  any  other  surety  who  signed  the 
undertaking  after  the  erasure.     Dangtl  v.  Levy,  722, 

2.  Undertaking  for  Injunction. — Where  an  undertaking  for  an  injunc- 

tion was  executed  and  delivered  after  an  erasure  had  been  made,  it  can 
not  be  presumed  that  the  obligee  was  a  party  to  such  alteration  or  erasure. 
Id. 

ERROR,  ASSIGNMENT  OP. 

1.  Exceptions. — ^Appellant  may  except  to  any  erroneous  ruling  of  the  court 

below,  but  he  must,  in  his  assignment  of  errors  in  this  court,  specify  and 
point  out  those  upon  which  he  relies,  otherwise  all  such  will  be  treated 
as  waived.    People  v.  Page,  102. 

See  Practice,  12. 

2.  Presumption. — An  appellate  court  will  not  presume  error  in  the  court 

below,  and  thus  throw  the  07iu8  on  the  respondent  of  establishing  its 
correctness.  '*  All  intendments  must  be  in  favor  of  sustaining  the  judg- 
ments of  courts  of  original  jurisdiction,  and  to  disturb  such  judgment  it 
is  not  sufficient  that  error  may  have  intervened,  but  it  must  be  affirma- 
tively shown  by  the  record."    Qoodman  v.  Minear  M,  d!  M.  Co.,  ISi, 
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3.  Practice. — The  supreme  court  will  not  scmtiuize  a  voluminous  transcript 

to  ascertain  whether  the  inferior  court  may  possibly  have  committed 
some  error  to  the  prejudice  of  the  complaining  party,  unless  it  should 
first  have  been  assigned.!  Feirbaugh  v.  Mcuterson,  135. 

4.  Pbactice— Exceptions — Waiver. — All  exceptions  taken  in  the  court  be- 

low will  be  treated  as  waived*  unless  the  matters  so  excepted  to  are  as- 
signed as  error  in  this  court.     Purdy  v.  Stedf  216. 

ESTOPPEL. 

1.  Judgment. — A  judgment  on  demurrer  to  a  bill  in  chancery,  that  the  bill  is 

bad  in  substance,  or  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  can  not  be  pleaded  in  bar  to  a  good  bill  for  the  same  cause  of  ac- 
tion. Such  judgment  is,  in  no  sense,  a  judgment  on  the  merits.  LocbeU 
y.  Limlfiay^  324. 

2.  Instructioms — Pleading. — ^A  party  to  an  action  can  not  avail  himself  of 

the  benefits  of  an  estoppel,  unless  he  plead  it  It  is  error  for  the  court 
to  submit  such  question  to  the  jury  by  instruction,  unless  it  be  pleaded. 
Lelaud  v.  Jseubeek,  469. 

3.  'In  order  to  create  an  equitable  estoppel,  there  must  be  an  admission,  act, 

or  declaration  intended  to  influence  the  conduct  of  another;  and  act- 
ually leading  him  into  a  line  of  conduct  which  would  be  prejudicial  to  his 
interests,  unless  the  party  estopped  be  cut  off  from  the  power  of  retraction. 
Id. 

EVIDENCE. 

1.  Admissions  Contained  in  Pleadings. — Written  admissions  of  the  de- 

fendants in  their  original  answer  are  still  admissions  tending  to  establish 
the  facts  thus  admitted,  and  are  as  much  evidence  to  be  considered  as 
any  other  admissions,  notwithstanding  they  were  stricken  out  on  de- 
fendants' own  motion.     Bloomingdale  v.  Du  Bell,  33. 

2.  Reckipt  not  Conclusive.    Id, 

3.  Cumulative. — When  newly  discovered  evidence  relates  to  a  substantial 

point  or  particular  fact  which  was  inquired  into  on  the  trial,  it  is  cumu- 
lative.    Flannagan  v.  Newberg,  78. 

See  New  Trial,  1. 

4.  Bond. — Bond  was  executed  and  delivered  into  the  custody  of  the  clerk 

of  the  court  in  which  the  defendant  was  to  appear;  the  parties  execnting 
such  bond  as  sureties  took  and  subscribed  a  justification  on  such  bond 
which  was  administered  by  the  judge  of  the  court,  and  was  by  him  ap- 
proved at  the  time:  Held,  from  the  facts  the  court  very  properly  found 
that  the  signatures  were  genuine,  and  that  the  execution  of  such  bond 
was  sufficiently  proven.     Peoplt  v.  Bugbee,  88. 

See  Presumption,  2. 

5.  Rebutting. — Rebutting  evidence  is  that  which  is  given  to  explain,  repel, 

counteract,  or  disprove  testimony  or  facts  given  in  evidence  by  the  ad- 
verse party.  It  is  a  general  rule  that  anything  may  be  given  as  rebut- 
ting evidence,  which  is  a  direct  reply  to  that  introduced  by  the  other 
side.     People  Y,  Page,  IS&, 

6.  Larceny. — In  an  indictment  for  larceny  it  is  necessary  that  the  owner- 

ship of  the  property  taken  should  be  alleged,  and  such  averment  must 
be  proved  substantially  as  laid.     People  v.  Frank,  200. 
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7.  Degree  of  Proop. — It  is  not  necessary  for  the  prosecution  to  exclude 

every  possible  defense  in  order  to  secure  a  conviction.     People  v.  Nanh, 
206. 

8.  Impeachment— Witness.— The  rule  for  the  introduction  of  evidence  to 
^    contradict  a  witness  is  as  follows:  If  the  fact  to  which  the  contra- 
diction applies  is  material  to  the  issue,  he  may  be  contradicted;  but  when 
it  is  immaterial,  and  not  within  the  issue,  contradictory  evidence  can  not 
be  introduced.     People  v.  Stock,  218. 

9.  Reputation  of  Deceased. — The  rule  is  well  settled  that  the  reputation 

of  the  deceased  can  not  be  given  in  evidence,  unless  the  circumstances  of 
the  case  raise  a  doubt  whether  the  defendant  acted  in  self-defense.     Id. 

10.  Executory  Contract — Consideration. — It  is  competent  for  a  party  to 
an  executory  contract  to  show  by  parol  evidence  that  the  consideration 
has  been  paid.     Vincent  v.  Larson,  241. 

11.  Written  Contract,  Extrinsic  Evidence  to  Explain. —  Extrinsic 
evidence  is  admissible  to  explain  the  recitals  and  promises  of  a  written 
contract.     Id, 

12.  Flight. — Evidence  of  flight  by  a  person  accused  of  crime  is  admissible 
for  the  purpose  of  showing  who  did  the  act,  not  for  the  purpose  of  deter- 
mining the  degree  of  the  offense.     People  v.  Ah  Choi/,  317. 

13.  Error. — It  is  not  error  for  the  court  below  to  admit  improper  evidence, 
such  as  a  sheriff's  deed,  without  first  showing  a  valid  judgment,  unless 
objection  be  made  to  its  introduction.     Leland  v.  Isenbeck,  469. 

14.  Res  Gkstm. — In  order  to  entitle  declarations  to  be  received  in  evidence 
as  part  of  the  res  gestae,  they  must  be  a  part  of  an  act,  and  such  as  may 
serve  to  explain  or  qualify  it,  and  must  have  been  made  while  such  act 
was  being  performed.     Kramer  v.  Settle,  485. 

15.  Record  of  Mining  Claims. — The  statute  which  provides  that  copies 
of  papers  duly  filed  in  the  recorder's  office,  certified  by  the  recorder,  shall 
be  received  with  like  effect,  in  courts,  as  the  original  instruments,  etc., 
gives  the  same  effect  to  such  copies  as  courts  would  give  to  the  originals 
when  produced,  and  their  execution  proved.     Id, 

16.  Errors  which  do  not  Prejudice. — Where  the  district  court  refused 
to  aflmit  evidence  which,  if  admitted,  would  have  been  against  the  party 
seeking  to  introduce  it,  such  party  can  not  avail  himself  of  such  refusal 
as  error,  even  though  such  evidence  should  have  been  admitted.  Qlenden- 
ning  v.  McNutt,  592. 

17.  Parol  Evidence  can  not  be  given  of  a  mining  custom,  when  there 
are  written  rules  or  regulations  of  the  mining  district  in  force  on  the 
same  subject.     HaUton  v.  Plowman,  595. 

18.  Evidence  which  is  capable  of  affording  an  inference  of  a  fact,  or  which 
constitutes  a  link  in  the  chain  of  proof,  although  alone  it  might  not  jus- 
tify a  verdict  in  accordance  with  it,  should  be  admitted.  It  is  error  to  re- 
ject such  evidence.    Lillienthal  v.  Anderson,  673. 

19.  Pleadings  and  Proof  on  Supersedeas  Bonds. — In  an  action  upon  a 
$ui>ersedea8  bond  in  a  case  wherein  the  proceedings  have  been  staid  by 
the  bond,  it  is  not  necessary  to  allege  or  prove  that  the  action  in  which 
the  bond  was  given,  was  an  appealable  one.     Hay  v.  Rat/,  705. 

20.  Admlssions  of  Assignor — Purchaser  in  Good  Faith. — The  admis- 
sions or  statements  of  the  assignor  of  chattels,  in  derogation  of  his  title 
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thereto)  made  prior  to  his  transfer  of  the  same,  can  not  be  introduced  in 
evidence  against  the  title  of  his  assignee  who  purchased  the  same  in  good 
faith,  without  knowledge  of  such  statements  or  admissions.  Deasey  t. 
Thurman,  775. 

EXCEPTIONS. 

1.  Assignment  of  Ebbors. — Appellant  may  except  to  an}'  erroneous  ruling 

of  the  court  below,  but  he  must,  in  his  assignment  of  errors  in  this 
court,  specify  and  point  out  those  upon  which  he  relies,  otherwise  all 
such  will  be  treated  as  waived.     People  v.  Page,  102. 

2.  Practice. — It  is  undoubtedly  the  general  rule  that  when  a  party  seeks  to 

reverse  a  judgment  rendered  in  the  inferior  court,  he  must  except  to  the 
ruling  of  the  court  and  assign  the  error  in  this  court  on  appeal.  Lam' 
kin  V.  Sterling^  120. 

3.  The  exceptions  to  the  rule  that  exceptions  must  be  first  taken  in  the  court 

below  are  where  a  complaint  is  so  radically  defective  that  it  discloses  no 
cause  of  action  and  will  not  support  a  judgment;  and  where  a  judgment 
has  been  taken  by  default  and  the  appellant  could  not  except  by  reason 
of  his  non-appearance,  and  who  was  bound  to  see  that  the  proceedings 
were  regular  and  legaL     Id, 

4.  When  there  is  sufficient  io  a  complaint  to  support  a  judgment,  notwith- 

standing it  may  be  defectively  stated  and  open  to  demurrer  in  the  first 
instance,  still  if  the  judgment  thus  rendered  be  not  excepted  to,  the  ap- 
|)ellant  has  lost  his  rights,  and 'can  not  reverse  the  judgment,  however 
patent  the  error.     Id. 

5.  There  is  no  rule  of  practice  governing  legal  proceedings  more  clearly  de- 

fined, nor  better  settled,  than  that  any  objections  of  whatever  character, 
whether  with  reference  to  the  regularity  of  the  proceedings  on  the  trial 
of  the  cause,  or  to  error  of  law  committed  by  the  judge  in  relation  to  a 
motion,  or  of  any  ruling  whatever  on  a  question  of  law  arising  during 
the  proceedings,  must  be  taken  at  once,  at  the  time  when  the  question 
arises.     Id. 

6.  The  code  has  denominated  the  hearing  and  disposing  of  questions  or  issues 

of  law,  trials.  When,  therefore,  a  cause  is  called  to  dispose  of  any 
issue,  whether  of  law  or  fact,  it  is,  in  contemplation  of  section  191, 
called  for  trial,  so  far  at  least  as  to  require  all  rulings  of  the  court  which 
it  is  desired  to  have  reviewed  in  an  appellate  court  incorporated  into  a 
bill  of  exceptions.     Id. 

7.  No  exceptions  having  been  taken  to  the  ruling  of  the  court  below,  we  can 

only  look  into  the  judgment  roll  so  far  as  to  see  if  it  will  support  a  judg- 
ment.    Smith  V.  Sterling^  128. 

8.  Dismissal  op  Appeal. — Where  no  exceptions  are  taken  in  the  court  below 

to  an  order  of  that  court  denying  a  motion  to  open  a  default  and  set* 
aside  a  judgment,  an  appeal  from  such  order  will  be  dismissed.     Good- 
man V.  Minear  M.  d*  M.  Co.,  131. 

9.  Complaint — Appei!late  Court. — AVhere  an  action  is  tried  in  the  district 

court  upon  its  merits,  and  a  finding  of  facts  is  made  and  judgment  ren- 
dered thereon,  no  exceptiuns  being  taken,  the  only  question  tiiat  will  be 
considered  by  the  supreme  court  is,  whether  the  complaint  states  facts 
sufficient  to  warrant  the  judgment.     Diehl  v.  Hull,  352. 

10.  Instructions. — The  proper  mode  of  bringing  before  the  appellate  court, 


Index.  817 

for  review,  the  instractionB  given  by  the  coart  on  its  own  motion,  is,  by 
embodying  them  in  a  bill  of  exceptions.    People  v.  Walter,  386. 

11.  Appellate  Court— Record— Statement— Bill  of  Exceptions.— This 
court  can  not  consider  alleged  errors  not  apparent  in  the  record,  nor 
brought  into  it  by  a  statement  or  bill  of  exceptions,  properly  settled  and 
signed  by  the  judge  of  the  district  court,  or  agreed  to  by  the  parties. 
People  V.  Hunt,  433. 

12.  If  a  party  desires  to  have  a  decision  of  the  district  court  reviewed  by  this 
court,  he  must  except  thereto  when  the  ruling  or  decision  is  made;  and 
he  must  also  preserve  and  bring  up  such  exceptions  by  bill  of  exceptions 
or  statement.     Id. 

13.  Statement. — If  it  does  not  appear  from  the  statement  made  on  a  motion 
for  a  new  trial,  that  any  exceptions  were  taken  at  the  trial  to  any  ruling 
of  the  court,  the  statement  is  useless  on  an  appeal  from  the  judgment. 
Forsythe  v.  Bichardson,  459. 

14.  Appeal — Statement— Bill  or  Exceptions — ^Practice. — Upon  an  ap- 
peal from  a  judgment  without  a  statement  or  bill  of  exceptions,  nothing 
can  be  considered  except  the  judgment  roll;  and  if  no  error  appear 
therein,  the  judgment  will  be  affirmed.     McCoy  v.  Oldham,  465. 

15.  If  a  party  take  no  exception  to  an  order  of  court  confirming  the  report  of 
a  referee,  he  is  not  in  a  condition  to  urge  objections  to  such  order  in  this 
court.     Taylor  v.  Peterson,  613. 

16.  Exceptions  must  be  taken  to  an  order  overruling  a  new  trial,  and  pre- 
served in  the  I'ecord,  if  a  party  wish  to  avail  himself  of  the  error  in  the 
appellate  court.     Id, 

17.  Findings— Statement — Rbyiew. — This  court  will  not  look  into  a  state- 
ment with  a  view  to  determine  therefrom  whether  the  evidence  will  sup- 
port the  findings  or  judgment,  unless  the  party  has  placed  himself  in  a 
position  to  object  to  the  order  of  the  court  overruling  a  motion  for  a  new 
trial  by  proper  exceptions,  any  further  than  it  will  where  no  appeal  has 
been  taken  from  such  order.    Id. 

18.  pRAcncE. — ^The  exceptions  which,  by  section  201  of  the  civil  practice 
act,  the  adverse  party  is  deemed  to  have  taken,  have  the  same  force  and 
effect  in  the  conduct  of  the  action  as  other  exceptions  taken  during  the 
trial,  and  can  not  be  considered  on  appeal  without  being  incorporated 
into  a  bill  of  ^exceptions,  and  thus  made  a  part  of  the  record.  Fox  v. 
West,  782. 

EXEMPTION. 

Exempt  Property— Judicial  Discretion. — The  question  as  to  whethear 
property  is  exempt  from  execution  involves  the  exercise  of  judicial  dis- 
cretion, and  its  decision  is  not  confided  to  the  action  of  the  attaching 
officer.     Roth  v.  Duvall,  149. 

See  Waiver,  4. 

FEES. 

1.  Goyernor^-Of  Agent. — ^The  governor  has  a  right  to  the  appointment  of 

an  agent;  but  can  not  fix  any  terms  as  to  his  fees.  Settle  v.  Sterling,  259. 

2.  Agreement — Agent. — Any  agreement  by  an  agent  named  in  a  requisition 

to  take  less  or  more  than  the  fees  allowed  by  law  is  illegal  and  void.  Id. 

3.  Of  Assessor  and  Tax  Collector— Road  Tax.— The  assessor  and  tax  ool- 

52 
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lector  of  Boise  county  is  entitled  to  retain  fifteen  per  cent,  of  all  road  tax 
collected  by  him,  in  full  compensation  for  his  services  in  collectiz^  the 
same.     OormoM  v.  County  Com.,  647. 

4.  Idem — School  Tax. — The  tax  collectors  are  not  entitled  to  any  compen- 

sation whatever  for  collecting  school  tax  or  revenue  raised  for  the  main- 
tenance and  support  of  public  schools  imder  the  school  law  of  this  terri- 
tory.    I<L 

5.  Office — Officer. — A.  was  duly  elected  to  the  office  of  assessor  and  tax 

collector,  and  presented  his  bond  for  approval  to  the  county  commission-a 
ers,  who  refused  to  accept  it,  and  thereupon  appointed  B.  to  till  the  office. 
B.  duly  qualified,  collected  the  taxes,  and  received  compensation  there- 
for: Held,  that  A.,  on  being  restored  to  office,  could  not  recover  from  the 
county  the  fees  to  which  he  would  have  been  entitled  if  in  office.  Qor- 
man  v.  County  Com,,  656. 

6.  Idem. — The  right  to  compensation  is  an  incident  to  the  services  rendered, 

and  not  to  the  office.     Id, 

7.  Officer  de  Facto. — ^The  incumbent  of  an  office,  though  only  an  officer  dt 

facto  under  color  of  right,  is  alone  entitled  to  compensation  for  the  ser- 
vices performed  by  him.     Id, 

FINDINGS. 

1.  When  a  Court  fails  to  find  upon  a  question,  that  question  can  not  be  con- 

sidered for  the  first  time  in  this  court,  unless  the  finding  is  necessary  to 
enable  the  court  to  render  judgment.     QambU  v.  DunweU,  268. 

2.  Idem. — Held,  that  all  questions  put  in  issue  and  not  found  upon  by  the 

district  court  would  have  been  found  against  the  appellants,  or  were 
deemed  immaterial.     Id, 

3.  When  no  Testihont  is  reported  in  a  statement,  from  which  this  court 

can  determine  as  to  the  propriety  rf}r  impropriety  of  the  findings  of  the 
court  below,  the  presumption  is  that  the  testimony  was,  in  every  respect, 
sufficient  to  support  the  findings.     Hazard  v.  Cole,  276. 

4.  It  is  not  a  Ground  for  a  new  trial  that  the  findings  were  not  filed  until 

after  the  adjournment  of  the  term  of  court.    Id, 

5.  Presumptions. — In  the  absence  of  findings  of  fact  from  the  record  in  a 

cause  tried  by  the  court  without  a  jury,  the  presumption  is  that  they 
were  waived.  If  not,  that  fact  should  appear  affirmatively.  Squkr  v. 
Lowtnberg,  785. 

FRAUD. 

1.  Judgments — Impeachment. — A   judgment  can   only  be   impeached  in 

equity  for  fraud  in  its  concoction,  and  in  no  case  for  mere  irregolarity. 
Hazard  v.  Cole,  276. 

2.  Weight  of  Evidence. — If  there  is  some  evidence  tending  to  show  fraud, 

the  question,  whether  or  not  there  actually  was  fraud,  is  to  be  submitted 
to  the  jury.     Cox  v.  N,  W.  Stage  Co.,  376. 

3.  Purchaser  of  Real  Estate— Representations  by  Vendor, — ^A  pur- 

chaser of  real  estate  is  bound  to  exercise  ordinary  prudence  and  discre- 
tion, and  if  the  means  of  knowledge  are  within  his  power,  and  he 
neglects  to  make  the  proper  inquiry,  he  loses  his  remedy  against  the 
vendor,  for  any  representations  the  latter  makes.    Brown  v.  Bledsoe,  746. 

4.  Fraudulent  Representations  bt  Vendor. — False  representations  by  a 

vendor  to  the  purchaser,  as  to  the  situation,  condition,  and  value  of  real 
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•state,  are  not  actionable,  even  thongh  knowingly  made,  unless  the 
purchaser  haa  been  fraudulently  induced  to  forbear  inquiry  as  to  their 
truth.    IdL 

FRAUDS— STATUTE  OF. 

1.  The  statute  of  frauds  must  be  pleaded  in  the  court  below,  or  it  can  not  be 

considered  upon  appeal     Krajt  v.  OrecUhouse,  254. 

2.  Change  of  Possession. — The  statute  of  frauds  does  not  require  personal 

property  to  be  removed  from  the  place  where  situated  when  sold.  It 
does  not  in  any  sense  refer  to  the  place,  but  to  the  actual  and  continued 
change  of  possession.     Hazard  v.  CoU,  276. 

m 

GAMINGHOUSE. 

Keeping. — The  common  law  in  relation  to  the  offense  of  keeping  gaming- 
houses, is  superseded  by  the  statute  of  the  sixth  session,  entitled  "An 
act  relating  to  all  games  of  chance."    People  v.  Goldman^  714. 

GOVERNOR. 

Fees  of  Agent. — The  governor  has  a  right  to  the  appointment  of  an  agent; 
but  can  not  fix  any  terms  as  to  his  fees.    Settle  v.  Sterling^  259. 

HUSBAND  AND  WIFE. 

Common  Propebtt. — ^The  husband  has  the  absolute  power  to  dispose  of 
the  common  property  of  himself  and  wife,  to  the  same  extent,  and  in  the 
same  manner  as  he  has  of  his  separate  property,  unto  a  legal  separation 
has  been  effected  by  a  court  of  competent  jurisdiction,  and  a  division 
made  under  the  direction  of  such  court.    JRay  v.  Bay,  566. 

KDIANS. 

1.  Tbade  and  Intebcourse. — ^It  was  by  virtue  of  the  act  of  congress  of 

June  5,  1850,  and  not  the  act  of  June  30,  1834,  that  the  law  regulating 
trade  and  intercourse  with  the  Indian  tribes  east  of  the  Rocky  mount- 
ains, or  such  provisions  of  the  same  as  were  applicable,  were  extended 
over  the  Indian  tribes  of  Oregon.    Pickett  v.  U,  8,,  523. 

2.  The  act  of  congress  organizing  the  territory  of  Oregon,  reserved  to  the 

government  of  the  United  States  the  right  to  make  any  regulations  re- 
specting the  person  and  property  of  the  Indians,  which  it  would  have 
been  competent  for  the  government  to  make  had  the  act  never  been 
passed.    Id, 

3.  This  territory  having  been  originally  a  portion  of  Oregon,  and  congress, 

in  organizing  it,  having  reserved  the  right  to  make  such  regulations  re- 
specting the  persons  and  property  of  the  Indians,  as  in  the  organization 
of  Oregon  territory,  the  act  of  1850,  and  the  provisions  of  the  act  of  1834, 
so  far  as  applicable,  remain  in  force  in  this  territory.  Id, 
'4.  Indian  Tribes. — The  provisions  of  the  twenty-fifth  section  of  the  act  of 
congress  of  1834,  regulating  trade  and  intercourse  with  the  Indians,  is  'as 
applicable  to  the  Indian  tribes  in  this  territory  as  any  portion  of  the  act; 
hence,  the  territory  of  Idaho  is  Indian  country,  but  only  so  far  as  the 
rights  of  the  persons  and  property  of  the  Indian  tribes  are  concerned, 
and  therefore,  to  that  extent,  within  the  sole  and  exclusive  jurisdiction 
of  the  United  States.    Id, 
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6.  Jurisdiction— District  Courts — Indian  Reservation. — A  district 
court  has  jurisdiction  over  Indian  reservations  in  any  organized  county 
of  this  territory,  and  its  process  may  run  and  be  served  there,  if  there  be 
no  treaty  to  the  contrary  with  the  Indians  thereof.  Hyde  v.  Harknees, 
636. 

6.  Nez  Pbrck  Indians — Reservation— Treaty. — The  treaty  between  the 

United  States  and  the  Nez  Perce  tribe  of  Indians,  concluded  Jane  9, 
1863,  proclaimed  April  20,  1867,  reserved  for  the  sole  use  and  oocupation 
of  said  tribe,  the  territory,  or  tract  of  country  therein  described.     Lang- 
ford  V.  Monteith,  612. 

7.  Idem — Settlers  upon  that  Reservation  are  Trespassers. — Settlers 

upon  the  reservation  granted  by  treaty  to  the  Nez  Perce  Indians  and  all 
others,  except  such  as  are  permitted  by  the  treaty,  who  go  thereon  to 
occupy  or  possess  any  portion  of  the  land  embraced  therein,  are  tres- 
passers. No  agreement  for  the  use  and  occupancy  of  any  portion  of  said 
land  between  the  plaintiff  and  another  white  person,  can  be  enforced.   Id. 

INDICTMENT. 

1.  Motion. — For  the  purposes  of  a  motion  to  set  aside  an  indictment,  the 

facts  stated  in  it  are  to  be  taken  as  true.     People  v.  WUliamg,  85. 

2.  Idem. — A  motion  to  set  aside  an  indictment,  based  upon  objections  going 

to  the  merits  of  the  case,  can  be  made  at  any  time,  either  before  or  after 
judgment.     Id, 

3.  P.  was  indicted  under  the  latter  clause  of  section  88  of  the  crimes  and 

punishment  act,  in  which  indictment  the  crime  was  charged  in  the  fol- 
lowing language:  "  Knowingly  and  willfully  did  have  in  his  possession 
and  secretly  did  keep  (enumerating  the  instruments),  then  and  there  be- 
ing instruments  for  the  purpose  of  counterfeiting  uncoined  gold,"  etc.: 
Held,  that  this  indictment  was  not  sufficient,  in  not  charging  that  these 
instruments  were  had  by  the  defendant  for  the  purpose  of  counterfeiting, 
etc.     People  v.  Page,  102. 

4.  Larceny. — In  an  indictment  for  larceny  it  is  necessary  that  the  owner- 

ship of  the  property  taken  should  be  alleged,  and  such  averment  must 
be  proved  substantially  as  laid.     People  v.  Frank,  200. 

5.  Proof — Variance. — If  in  an  indictment  for  larceny  the  property  is  al- 

leged to  be  that  of  W.,  but  on  the  trial  be  proven  to  be  that  of  W.  k 
Co.,  consisting  of  W.  and  another  person,  the  variance  is  fataL     Id, 

See  Demurrer,  1. 

6.  An  objection  to  an  indictment,  that  it  sets  forth  no  sufficient  charge  of  a 

criminal  offense,  should  not  be  allowed  to  prevail  in  a  doubtful  case,  but 
only  when  the  insufficiency  is  so  palpable  as  clearly  to  satisfy  the  mind 
of  the  judge  that  a  verdict  thereon  would  not  authorize  a  judgment. 
People  V.  Nash,  206. 

7.  Motion  to  Set  aside — Practice.—  After  pleading  to  an  indictment,  and 

the  setting  of  the  case  for  trial,  it  is  too  late  to  move  to  quash  or  set 
aside  the  indictment.     People  v.  Butler,  231. 

8.  The  criminal  practice  act  does  not  require  the  district  attorney  to  sign  in- 

dictments; nor  does  it  prescribe  a  failure  to  sign  as  a  ground  for  setting 
the  indictment  aside.     Id. 

9.  Motion  to  Set  aside. — The  statute  having  prescribed  the  grounds  upon 
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which  a  motion  to  set  an  indi^stment  aside  may  be  made,  all  other 
grounds  are  excluded.     Id, 

10.  Robbery. — In  an  indictment  for  robbery,  the  words  "felonious"  and 
**  rob"  carry  with  them  the  intent,  and  are  sufficient.     Id, 

11.  An  indictmept  is  sufficient  i#  substance  if  it  describes  the  offense  in  the 
language  of  the  statute  by  which  it  is  created  or  defined.     Id. 

12.  MuRDXR. — A  failure  to  set  forth  the  title  of  the  action  in  an  indictment 
is  not  fatal.  The  statute  requiring  it  is  directory.  Sufficiency  of  an  in- 
dictment for  murder  considered.     People  v.  Walters,  271. 

13.  Criminal  Law. — An  indictment  for  murder  is  sufficient  if  it  charges  the 
killing  to  have  been  done  with  malice  aforethought;  this  is  defined  by 
lexicographers  as  meaning  premeditated,  and  premeditated  and  deliberate 
are  synonymous  tenns.    People  v.  Ah  Choy,  317. 

14.  Law — Description  of  Property. — The  common  and  ordinary  accepta- 
tion of  property  is  to  govern  in  its  description;  the  description  must  be 
Buch  as  will  enable  a  jury  to  say  whether  the  chattel  proved  to  have  been 
stolen  is  the  same  as  that  charged  in  the  indictment.  People  v.  Free- 
man, 322. 

15.  An  indictment  charging  the  property  stolen  as  "  a  quantity  of  specimens 
of  gold  and  silver  ores  of  one  hundred  and  fifty  pounds  in  weight"  is 
sufficient.    Id» 

16.  Accessaries. — An  indictnient  charging  five  persons  with  murder  in  one 
count,  and  four  of  the  same  persons  with  being  accessaries  before  the  fact 
in  another  count,  does  not  charge  two  offenses.     People  v.  Ah  Hop,  698. 

17.  Principals— Accessaries — Surplusage. — ^The  statute  requires  all  per- 
sons concerned  in  the  commission  of  an  offense,  whether  as  principals  or 
accessaries  before  the  fact,  to  be  indicted  as  principals,  and  a  second 
count  in  such  indictment  charging  a  portion  of  the  same  persons  with 
being  accessaries  before  the  fact,  is  surplusage,  which  does  not  vitiate  the 
indictment.    Id. 

18.  An  indictment  must  cpntain  so  many  of  the  substantial  words  of  the 
statute  as  shall  enable  the  court  to  see  on  what  statute  it  is  framed,  and 
such  other  words  as  are  necessary  to  a  complete  description  of  the  offense; 
or  words  which  are  their  equivalents  or  more  than  their  equivalents  in 
meaning.   U.  S.  v.  Mays,  763. 

INDORSER. 

1.  Promissory  Note — ^Notice. — The  undertaking  of  an  indorser  is  condi- 

tioual;  that  is,*hia  promise  is  that  he  will  pay  provided  payment  shall  be 
demanded  of  the  maker  and  due  notice  of  his  neglect  or  refusal  shall  be 
given.    Ankney  v.  Henry,  229. 

2.  Contract  with  Indorsers. — ^The  person  receiving  a  note  by  indorsement 

contracts  with  the  indorser  whom  he  expects  to  hold,  that  he  will  present 
it  to  the  maker  at  maturity,  for  payment,  and  if  not  paid  that  ho  will  give 
notice  of  non-payment  without  delay.     Id. 

INJUNCTION. 

1.  DissoLviNo. — A  party  denying  the  allegations  of  a  bill  in  equity,  and  de- 
siring to  procure  the  dissolution  of  an  injunction  on  the  ground  of  having 
denied  the  equities  of  such  bill,  must  controvert  directly  every  matesial 
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allegation  of  rach  bill;  he  must  not  undertake  to  set  np  new  ^cts,  mast 
not  confess  and  avoid.  It  mast  simply  be  a  plain,  diiiect,  nneqnivocal 
denial.     Oro  Ftno  M,  Co,  y.  CuUen,  113. 

2.  When  the  Whole  Equitt  of  the  Complaikt  is  Denieb  by  the  an- 

swer, the  defendant  is  entitled  to  a  dissolution  of  the  injunction  prndetUe 
hU  until  the  plaintiff's  title  is  established  by  proper  evidence  on  the  hear- 
ing of  the  cause.  But  to  have  this  effect  the  denial  of  such  equities 
must  be  full  and  specific,  and  must  cover  the  whole  ground.     Id, 

3.  If  Facts  are  Admitted  which  qualify  a  general  denial;  if  the  denialB 

be  evasively  made;  or  if,  on  examination  of  the  circumstances,  the  court 
deem  that  the  facts  warrant  the  continuance  of  the  injunction  notwith- 
standing a  formal  denial  may  have  been  made,  the  rule  will  not  be  ap- 
plied.    Id, 

See  Taxes  and  Taxatton,  8. 

4.  Undertaking. — An  undertaking  for  an  injunction  is  sufiBcient  without 

the  signature  of  the  plaintiff  in  the  action.     Pence  v.  Durbin^  550l 

5.  An  Injunction  will  not  Lie  to  Prohibit  a  person  from  bringing  an 

action  to  test  his  right  to  property,  though  such  right  has  been  adjudged 
against  him  in  an  action  to  which  he  was  not  a  party.     Ray  v.  Ra^f,  566. 

6.  Enjoining  Action  at  Law. — A  defendant  may  not,  under  the  code, 

bring  his  separate  suit  in  equity  to  enjoin  the  original  action  at  law  when 
his  complaint  consists  of  matter  defensive  to  such  original  action.  Utah 
A  N.  R,  Co.  V.  Crawford,  770. 

INSANITY. 

BcRDEN  OF  Proof. — ^If  tiie  defendant  relies  upon  insanity  to  procure  an 
acquittal,  he  assumes  the  burden  of  proof  as  to  that  matter.  He  makes 
insanity  an  affirmative  issue  on  his  part;  hence,  to  establish  a  defense  on 
the  ground  of  insanity,  the  defendant  must,  by  a  preponderance  of  evi- 
dence, show  to  the  jury,  that  at  the  time  of  the  commission  of  the  act, 
he  was  laboring  under  such  a  defect  of  reason,  from  disease  of  the  mind, 
as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing;  or,  if  he 
did  know  it,  that  he  did  not  know  he  was  doing  wrong,  in  respect  to  the 
act  with  which  he  is  charged.     People  y.  Walter,  386. 

INSOLVENCY. 

Petition. — A  petition  in  insolvency  should  show  the  date  of  the  debts, 
as  those  which  existed  prior  to  the  passage  of  the  insolvent  debt- 
ors' act,  are  not  affected  by  it.     Ooodell  v.  Creditors,, 21^, 

INSTRUCTIONS. 

1.  It  is  not  error  to  refuse  an  instruction  which  is  foreign  to  the  pleadings 

and  evidence,  although  correct  in  principle.    Henry  v.  Jcn^s^  48. 

2.  Refusal. — Upon  the  trial  of  an  indictment  for  murder,  it  is  the  duty  of 

the  court  to  give  an  instruction  to  the  jury,  if  requested,  that  tbey  can 
find  the  defendant  guilty  of  a  less  grade  of  offense  than  murder  in  the 
first  degree,  if  warranted  by  the  evidence;  and  a  refusal  to  give  such  in- 
struction is  error.     McBride,  C.  J.,  dissenting.     People  v.  Dunn,  74. 

3.  The  following  instruction  was  given  by  the  court:  "No  quartz  claim  can 

exceed  two  hundred  feet  in  length  along  the  lead  or  lode,  and  if  the  jury 
believe  from  the  evidence  the  claim  of  A.  was  purposely  located  to  include 
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a  greater  number  of  feet  than  two  hundred,  then  the  location  is  an  at- 
tempted fraud  upon  the  proviBions  of  the  law  and  the  rights  of  others, 
and  the  location  is  null  and  void  as  against  subsequent  locators,  and  the 
jury  must  find  for  defendants:"  Held,  that  this  was  erroneous.  To  claim 
more  than  the  law  allows  is  no  fraud  on  others,  for  they  have  the  same 
means  of  ascertaining  the  attempted  fraud  that  the  other  has  of  commit- 
ting it.     Atkins  t.  Hendree,  95. 

4.  Intbmt  to  Pbf&aud. — ^It  was  correct  to  instruct  the  jury  that  if  they  be- 

lieved beyond  a  reasonable  doubt  that  the  defendant  had,  and  passed,  or 
attempted  to  pass,  a  debased  or  counterfeit  article  of  gold  dust,  knowing 
its  spurious  character,  the  conclusion  necessarily  followed  that  he  in- 
tended to  defraud.    People  v.  Paget  1B9. 

5.  Bill  of  Exceptions. — The  proper  mode  of  bringing  before  the  appellate 

court,  for  review,  the  instructions  given  by  the  court  on  its  own  motion, 
is,  by  embodying  them  in  a  bill  of  exceptions.     People  v.  WaUer,  386. 

6.  A  purchaser  of  real  estate  taking  a  quitclaim  deed  therefor,  not  being  a 

bona  fide  purchaser  without  notice,  it  was  erroneous  for  the  court,  by  its  in- 
structions, to  leave  that  question  to  be  decided  by  the  jury,  from  the 
evidence.    Leland  v.  Isenbeck,  469. 

7.  It  is  error  for  a  court,  in  its  instructions  to  a  jury,  to  assume  that  material 

disputed  facts  have  been  proven.  It  is  for  the  jury  to  find  the  facts  from 
the  evidence.     Id» 

8.  Rkpresentation — Work  Done  on  Mining  Claim. — ^The  court  below 

was  requested  to  instruct  the  jury  that  "work  dune  outside  of  a  mining 
claim,  and  with  direct  reference  to  the  claim,  may  be  considered  as  work 
done  on  the  claim."  To  this  the  court  added  the  following  qualifica- 
tion: "  The  evidence  of  such  work  having  been  done  should  be  received 
with  great  caution,  and  it  should  appear  clearly  that  such  work  was  in- 
tended for  the  improvement  of  such  claim  and  no  other,"  and  gave  the 
instruction  so  qualified:  Held,  that  this  was  not  erroneous.  Kramer  v. 
SetiU,  485. 

9.  It  is  erroneous  to  instruct  a  jury  to  find  a  verdict  according  to  mining  cus- 

toms, "if  such  customs  are  not  contrary  to  law."  It  is  likewise  errone- 
ous to  instract  a  jury,  if  they  believe  the  version  of  the  case  by  one  or 
the  other  party  to  be  correct,  they  will  find  in  his  favor.  Balston  v. 
PUnoman,  595. 

10.  New  Trial — Evidence,  Insufficiency  of — Presumptions. — When 
written  instructions  are  not  given  to  the  jury,  this  court  will  presume 
that  the  law  of  the  case  was  correctly  given,  unless  the  contrary  appears; 
but  when  there  is  a  great  preponderance  in  the  weight  of  evidence  against 
the  verdict,  this  court  will  presume  that  the  jury  misconceived  either  the 
evidence  or  the  law,  and  will  order  a  new  triaL  Monarch  O,  d:S.  M,  Co, 
V.  McLaughlin,  617. 

11.  Admissions  of  Pleadings. — It  is  error  for  the  court  to  instruct  the  jury 
that  it  is  necessary  for  the  plaintiff  to  prove  facts  alleged  in  the  complaint 
and  not  denied  by  the  answer.  The  failure  to  deny  a  material  allegation 
contained  in  a  complaint,  is  an  admission  of  it;  and  the  admission  is  con- 
clusive evidence  of  the  fact  admitted.     Lillienlhal  v.  Anderson,  673. 

12.  If  the  defendant  ask  the  court  to  give  certain  instructions  prepared  by 
him,  and  the  same  contain  the  law  of  the  case,  but  so  mixed  with  errone- 
ous matter  that  they  are  calulated  to  mislead  the  jury,  it  is  not  error  for 
the  court  to  refuse  the  whole.    People  r,  Buchanan,  681. 
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13.  Exceptions — ^Recokd. — An  instniction,  not  excepted  to,  in  a  civil  cue, 
ifl  not  properly  a  part  of  the  record,  and  can  not  be  reTiewed  npon  an  ap- 
peal    Emery  v.  Langley,  694. 

14.  The  relevancy  of  instructions  is  to  be  determined  by  the  evidence  in  the 
case.    Dangel  v.  Lfvy,  722. 

15.  An  instruction  to  the  jury  "  that  if  they  believe  from  the  evidence  that 
the  defendants  feloniously  took  poeseesion  of  the  United  States  mail,  or 
any  part  thereof,  by  force  or  intimidation  of  or  from  a  carriw  of  tlie  vaaSl, 
then  the  offense  of  robbery  is  complete,"  is  simply  a  definition  of  tiie  term 
robbery,  as  applied  to  the  case.  It  is  not  erroneous.  (7.  8.  r.  Mojft, 
763. 

16.  When  the  court  instructs  a  jury  upon  what  state  of  facts  they  must  find 
a  verdict  for  or  against  the  party,  the  instructions  should  include  all  the 
facts  in  the  controversy,  material  to  the  rights  of  the  parties  upon  the 
claim  of  the  plaintiff  and  the  defense  of  the  defendant.  Deaaey  v.  Tkur- 
man,  775. 

INTEREST. 

In  the  absence  of  an  agreement  to  pay  interest^  and  of  any  accounting 
between  the  parties,  interest  does  not  run,  as  a  general  rule.  Tag- 
lor  V.  Peienon,  513. 

INTERVENTION. 

Quo  Wabbanto. — The  right  of  intervention  given  by  statute  exists  only 
in  actions  which  are  purely  civil  in  their  character.  The  statutory 
proceeding  in  the  nature  of  a  quo  warranto  \b  qtuisi  criminal  in  character, 
and  in  such  action  the  right  to  intervene  does  not  exist.  People  v.  Green, 
235. 

JOINDER  OF  CAltSES  OF  ACTION. 

Those  causes  of  action  growing  directly  out  of  the  breach  of  an  under- 
taking can  be  the  subject  of  bat  one  action.    Pence  v.  Durbin,  550. 

See  Pleadings,  1. 

JUDGE  AT  CHAMBERS. 

1.  District  Cottrt — Jurisdiction — Quo  Warranto. — ^The  district  court 

has  jurisdiction  on  quo  warranto  to  determine  the  rights  of  several  par- 
ties who  claim  to  be  entitled  to  the  office  of  sheriff;  and  the  judge  of  that 
court  may  properly  decide,  in  such  case,  whether  it  is  necessary  to  allege 
in  the  complaint  that  there  has  been  an  actual  usurpation  of  the  office; 
and  if  there  be  error  in  the  ruling,  such  error  may  be  corrected  on  ap- 
peal.    People  V.  Lindsay,  394. 

2.  Afpeai- — An  appeal  lies  from  the  judgment  of  a  district  judge  at  cham- 

bers.    Id. 

3.  Juklsdiction. — A  judge  of  a  district  court  does  not  exceed  his  jurisdiction 

by  issuing  an  order  or  writ  to  enforce  a  judgment  rendered  by  him  at 
chambers.    Id,  • 

JUDICIAL  AND  EXECUTION  SALES. 

1.  Voidable  Judgment. — A  purchaser  at  a  sheriff's  sale,  under  execu- 
tion, upon  a  judgment  which  is  voidable  only,  acquires  a  good  title.  Haz- 
ard V.  CoU,  276. 


Imdkx.  825 

2.  PuBOHASBR  AT  Sheriff*s  Sale. — A  purchaser  under  execution  does 
not  depend  for  his  title  upon  the  fact  or  the  regularity  of  the  sheriff 
making  such  sale.     Id. 

3.«  CsRTiFiCATB — FiLiNo— NoTiCE. — ^The  filing  of  a  certificate  of  sale  of 
real  estate  by  the  officer  making  the  sale,  and  in  the  manner  prescribed 
by  statute,  imparts  to  all  the  world  constructiye  notice  of  the  estate 
acquired  by  the  purchaser  under  it,  as  well  as  the  fact  of  sale  and  its 
legal  consequences.     Id. 

4.  Probate  Court — Sale  of  Real  Estate  bt. — An  order  for  the  sale 
of  real  estate,  under  the  provisions  of  the  probate  act,  is  a  judgment  in  a 
new,  separate,  and  independent  proceeding,  depending  for  its  validity 
upon  the  sufficiency  of  the  facts  alleged  in  the  petition  for  the  order. 
StheU  V.  Nichols,  741. 

JUDICIAL  NOTICE. 

1.  Courts — Officers. — Courts  will  take  official  cognizance  of  their  own 

officers.    People  v.  Butler,  231. 

2.  This  court  is  bound  to  take  notice  of  the  long-established  and  well- 

known  usages  of  the  country.   .People  v.  Oxayhee  Lumber  Co.,  420. 

3.  Ordinances. — Courts  will  not  take  judicial   knowledge  of   city  ordi- 

nances; they  must  be  proved  by  the  record,  or  by  certified  copies  thereof. 
People  v.  Buchanan,  681. 

JUDGMENT. 

1.  Several. — When  a  plaintiff  establishes  a  cause  of  action  against  one  or 

more  of  tho  defendants  in  an  action  for  a  tort  or  on  a  contract,  and  it 
appears  in  the  latter  case  that  the  defendants  were  not  joint  contractors, 
or  jointly  liable,  he  is  entitled  to  a  judgment  against  those  against  whom 
he  establishes  his  cause  of  action.     BloomingdcUe  v.  Du  ReU,  33. 

See  Tenants  in  Common,  1. 

2.  Joint  Debtors. — ^A  judgment  can  not  be  rendered  against  property  gen- 

erally and  against  one  of  the  owners  thereof  in  a  right  of  action  clearly 
against  all  jointly.    Lowe  v.  Turner,  167. 

3.  Practice. — It  is  error  to  enter  judgment  against  one  of  the  defendants, 

after  having  sustained  a  demurrer  to  the  complaint  upon  the  ground  that 
such  pleading  ''does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,"  without  first  amending  the  same.     Id. 

4.  In  cases  of  trial,  the  plaintiff  should  recover  such  judgment  as  he  shows 

himself  entitled  to  under  the  pleadings. and  proof.     Id. 

5.  When  judgment  is  rendered  upon  the  default  of  a  defendant,  the  recovery 

must  follow  the  prayer  of  the  complaint.     Id. 

See  Criminal  Law  and  Practice,  10. 

6.  Verdict — Practice— Admissions. — The  omission  of  the  jury  to  find  by 

their  verdict,  the  amount  due,  when  that  question  is  not  in  controversy, 
does  not  deprive  the  prevailing  party  of  his  right  to  a  judgment  for  the 
sum  admitted  to  be  due  by  the  pleadings.     Betta  v.  Butler,  185. 

7.  Appeal — Modification  of. — In  cases  on  appeal  where  there  is  no  issue  of 

fact,  this  court  will  order  the  judgment  of  the  court  below  corrected  if 
erroneous  in  some  particular  matter  only;  or  reverse  it  and  order  the 
proper  judgment  to  be  entered  by  the  court  below.     Id. 

8.  Impeachment— Fraud. — A  judgment  can  only  be  impeached  in  equity  for 
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fraod  in  its  concoction,  «nd  in  no  cmo  for  mere  iir^olaiity.    Haaard  v. 
Cole,  276. 

9.  Gold  Cow, — A  judgment  for  gold  coin  is  not  in  any  event  void  because  it 

is  BO  rendered.     It  may  be  irregular,  but  is  then  subject  to  modification 
only,  either  in  the  same  court  on  motion,  or  on  appeal  by  this  court.    /dL 

10.  Sheriff's  Sale — Voidable. — A  purchaser  at  a  sheriff's  sale,  under  exe- 
cution, upon  a  judgment  which  is  voidable  only,  acquires  a  good  title.    Id. 

11.  Estoppel. — ^A  judgment  on  demurrer  to  a  bill  in  chancery,  that  the  bill 
is  bad  in  substance,  or  does  not  state  facts  suflBcient  to  constitute  a  cause 
of  action,  can  not  be  pleaded  in  bar  to  a  good  bill  for  the  same  cause  of 
action.  Such  judgment  is,  in  no  sense,  a  judgment  on  the  merits. 
Lockett  V.  Lindttay,  324. 

12.  Summons — Execution. — A  summons  to  A.,  B.,  C,  or  D.  is  a  nullity,  in- 
asmuch as  it  is  in  the  alternative,  and  not  to  all,  nor  to  either  of  them.  A 
judgment  and  execution,  upon  such  summons,  are  likewise  void,  for  want 
of  jurisdiction  of  the  defendants.     Alexander  v.  Ldandf  425. 

13.  A  judgment  to  be  valid  must  be  certain  and  conclusive  as  to  the  subject- 
nmtter  and  parties  to  the  action,  and  must  be  capable  of  execution.     Id. 

14.  Definition. — Judgment  is  a  general  term  for  adjudications  of  a  court, 
and,  in  its  broadest  sense,  includes  decrees.    Forsythe  v.  BicJiardsanj  459. 

15.  A  judgment  which  is  void  db  inUio,  may  be  attacked,  collaterally,  witii- 
out  appealing  therefrom  to  this  court.     Leland  v.  Isenbeck,  469. 

16.  Ox  THE  Pleadings. — ^If  the  allegations  of  a  complaint  are  not  denied  by 
the  defendant,  the  plaintiff  is  entitled  to  a  judgment  on  the  pleadings, 
without  any  proof  on  his  part.     Alvord  v.  U.  S.,  585. 

17.  Power  of  Court  over,  during  Term. — Courts  have  full  power  during 
the  term  to  alter,  revise,  revoke,  annul,  or  amend  their  judgments  and  all 
other  proceedings,  and  the  rights  of  parties  can  not  be  considered  as  fully 
settled,  until  the  judgments  pass  beyond  the  control  of  the  court.  Moore 
V.  Taylor,  630. 

18.  Construction  of. — In  passing  upon  the  meaning  and  effect  of  their 
judgments,  courts  sometimes  look  behind  them  to  see  upon  what  they  are 
founded,  and  the  intention  of  courts  is  to  be  deduced  from  every  part  of 
the  judgment  and  the  proceedings  leading  thereto;  and  when  the  inten- 
tion is  accurately  ascertained,  it  will  always  prevail  over  mere  words. 
Hence,  although  the  word  "reversed"  is  used  in  a  judgment  of  this 
court,  yet  if  it  can  be  ascertained  from  its  whole  scope  that  it  was  only 
the  intention  to  modify,  and  not  Plicate  the  judgment  of  the  court  be- 
low, it  will  be  considered  as  an  affirmance  of  such  judgment,  as  modified. 
Id. 

19.  For  Gold  Coin. — A  gold-coin  judgment  is  not  erroneous  when  the  ques- 
tion is  in  issue  whether  an  oral  contract  required  payment  in  gold  coin  or 
currency.     Emery  v.  Langley,  694. 

20.  Technical  Defects. — This  court  will  give  judgment  without  regard  to. 
technical  defects,  which  do  not  affect  substantial  rights.     People  v.  Ah 
Hop,  698. 

21.  Final. — A  judgment  entered  by  the  clerk  of  the  district  court  in  vaca- 
tion is  a  final  judgment.     Ilardiman  v.  S,  Chariot  M,  Co.,  704. 

22.  Default. — No  distinction  exists,  as  to  the  right  of  appeal,  between  judg- 
ments entered  by  default  by  the  clerk,  and  those  rendered  after  trial 
upon  issues  joined.  An  appeal  lies  from  a  judgment  in  either  case  within 
one  year  after  its  rendition  or  entry.    Id, 
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23.  Errors  which  do  not  Prejudice. — ¥or  erron  and  defects  in  the  plead- 
ings and  proceedings,  which  do  not  afifect  the  substantial  rights  of  the 
party  complaining,  a  judgment  will  not  be  reversed.  Dangel  v.  Levy, 
722. 

JURISDICTION. 

1.  Waiver  of  Rights  in  Criminal  Cases. — ^In  a  criminal  case,  a  party 

does  not  waive  his  rights  by  not  insisting  upon  them,  and  if  the  court 
had  no  jurisdiction  by  law  to  try  the  case,  it  is  not  cured  by  the  party 
failing  to  claim  his  right  to  be  dismissed.     People  v.  Du  Rell^  44. 

2.  Probate  Courts. — ^The  probate  courts  of  this  territory  have  not  jurisdic- 

tion of  cases  for  the  punishment  of  offenders  under  the  license  laws.    Id, 

3.  Of  District  Courts,  how  Acquired  in  Criminal  Cases. — ^The  district 

courts  can  acquire  jurisdiction  of  cases  for  the  punishment  of  violations 
of  license  laws  in  two  ways  only:  First,  by  the  regular  intervention  of  a 
grand  jury;  and,  second,  by  appeal  from  justices*  courts.     Id, 

4.  Probate  Courts. — The  act  of  the  legislature  conferring  appellate  juris- 

diction upon  the  probate  courts  in  civil  cases,  is  in  conflict  with  the  or- 
ganic act.     Moore  v.  Koubly,  55. 
5.'  Equitable — Legal. — Legal  and  equitable  relief  may  be  sought  in  the 
same  action,  and  by  the  same  complaint,  but  the  grounds  therefor  must 
be  distinctly  and  separately  stated.     Wa  Ching  v.  Constantine,  266. 

6.  Equity. — ^The  fact  that  the  property  is  not  within  the  jurisdiction  of  the 

court  constitutes  no  bar  in  a  court  of  equity,  for  a  court  of  equity  acts 
upon  the  person.     Gamble  v.  Dunwellf  268. 

7.  After  a  Criminal  Case  has  been  certified  back  to  the  district  court,  the 

supreme  court  has  no  longer  any  jurisdiction  over  it,  but  all  necessary 
orders  must  be  made  by  the  court  to  which  it  has  been  certified.  PeopU 
V.  Wallers,  274. 

8.  District  Courts. — In  cases  of  prosecution  for  misdemeanors,  where  the 

fine  or  penalty  does  not  exceed  one  hundred  dollars,  the  district  courts 
and  justices'  courts  have  concurrent  jurisdiction.     People  v.  Maxon,  330. 

See  Judge  at  Chambers,  1. 

9.  Judge  at  Chambers. — A  judge  of  a  district  court  does  not  exceed  his 

jurisdiction  by  issuing  an  order  or  writ  to  enforce  a  judgment  rendered 
by  him  at  chambers.     People  v.  LifuUay,  394. 

10.  Before  a  court,  clothed  with  jurisdiction  of  a  person  or  snbject-matter, 
can  be  ousted  of  it  by  the  creation  of  another  forum,  having  the  same 
power,  the  grant  of  jurisdiction  to  the  latter  must  contain  words  of  ex- 
clusion.    Greathouse  v.  Hetd,  494. 

11.  Probate  Courts — District  Courts. — The  act  of  congress,  approved 
December  13,  1870,  giving  jurisdiction  to  the  probate  courts  in  certain 
cases,  does  not  confer  exclusive  jurisdiction  upon  those  courts  in  such 
cases.  It  does  not  take  away  the  jurisdiction  of  the  district  court  therein, 
but  the  power  of  the  district  courts  and  the  probate  courts  is  by  said  act 
made  concurrent  in  certain  cases.     Id. 

12.  Legislative  Power.— When  the  act  of  congress  of  December  13,  1870, 
had  invested  the  probate  courts  with  enlarged  jurisdiction,  it  was  com- 
petent for  the  territorial  legislature  to  limit  and  define  its  character,  and 
to  extend  it,  except  as  to  the  amount  involved.  It  was,  therefore,  com- 
petent for  the  legislature  to  provide  that  the  jurisdiction  of  the  district 
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and  probate  courts,  in  certain  cases,  shoald  be  concurrent,  as  is  provided 
by  its  act  of  January  11,  1871.     Id, 

13.  Territorial  Courts. — ^The  district  courts  of  the  territory  are  not  tlnited 
States  courts,  bat  territorial  courts  with  the  jurisdiction  of  the  circuit 
and  district  courts  of  the  United  States,  conferred  upon  them  by  law. 
PicheU  V.  U,  S,,  623. 

14.  SuRJECT-MATTER. — It  inust  be  determined  from  the  subject-matter  of  the 
action,  and  not  from  the  title  of  the  court,  whether  the  action  is  one  aris- 
ing under  the  laws  of  the  United  States  or  of  the  territory.     Id. 

15.  District  Courts — Indian  Reservation. — A  district  court  has  jurisdic- 
tion over  Indian  reservations  in  any  organized  county  of  this  territory, 
and  its  process  may  run  and  be  served  there,  if  there  be  no  treaty  to  the 

,  contrary  with  the  Indians  thereof.     Ilt/de  v.  HarknesSf  536. 

16.  County  Cobimissioners. — A  board  of  county  commissioners  is  a  tribunal 
created  by  statute,  with  limited  jurisdiction,  and  only  quasi  judicial 
powers,  and  can  not  act  except  in  strict  accordance  with  the  statute. 
Oorman  v.  County  GommiHsionera,  553. 

17.  Equity — Actions, — An  action  ^411  not  lie  in  a  court  of  equity,  to  enforce 
a  decree  against  a  person  not  a  party  to  such  decree;  nor  will  such  action 
lie  against  one  who  is  a  party  to  such  decree  when  he  remains  within  the 
jurisdiction,  and  is  amenable  to  the  process  of  the  court  which  rendered 
the  decree.     Bay  v.  Ray^  566. 

18.  Courts  of  Equity. — There  is  no  power  in  a  court  of  equity  to  confirm  or 
enforce  a  void  judgment  by  a  subsequent  proceeding  instituted  for  the 
purpose.     Id. 

19.  Appeal — JuRiSDicribNAL  Facts. — The  filing  of  the  notice  of  appeal  and 
the  service  of  a  copy  thereof  are  jurisdictional  facts,  and  go  to  the  right 
of  appeal.    Sloeum  v.  Slocum,  589. 

20.  Probate  Courts. — When  the  existence  of  jurisdiction  of  inferior  courts 
of  which  the  probate  court  is  one,  is  proved  or  conceded,  the  maxim 
omnia  rite  acta  applies  to  them  as  well  as  to  courts  of  general  juris- 
diction, and  every  intendment  must  be  in  support  of  the  proceedings. 
OUndenning  v.  McNutt,  692. 

21.  Probate  Court. — Jurisdiction  of  the  subject-matter  is  one  thing,  and 
the  exercise  of  it  another.  An  irregular  or  erroneous  exercise  of  its  ju- 
risdiction, by  a  probate  court,  will  not  render  its  proceedings  void,  but 
voidable  only.     Id. 

22.  Judicial  Acts— Ministerial  Acts — Non-judicial  Day. — ^The  act  of 
(appointing  an  administrator  of  an  estate  by  a  probate  court  is  a  judicial 

act,  while  that  of  issuing  letters  of  administration  is  merely  ministerial; 
therefore,  the  statute  only  forbidding  the  transaction  of  judicial  busi- 
ness on  Christmas  day,  letters  issued  on  that  day  are  not  void.     Id. 

23.  Notice  of  Appeal — Service. — In  order  to  give  this  court  jurisdiction 
of  a  case,  on  an  appeal,  it  is  necessary  that  the  transcript  should  show 
that  the  notice  of  appeal  has  been  served  on  the  adverse  party.  Unless 
the  record  shows  such  service  the  appeal  will  be  dismissed.  Anderson 
V.  Knott,  626. 

24.  Judgments — Power  of  Court  over  during  Terk. — Courts  have  full 
power  durijig  the  term  to  alter,  revise,  revoke,  annul,  or  amend  their 
their  judgments  and  all  other  proceedings,  and  the  rights  of  parties  can 
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not  be  considered  as  fully  settled,  until  the  judgments  pass  beyond  the 
control  of  the  court.     Moore  v.  Taylor,  630. 

25.  PltoBATB  Courts. — Probate  courts  are  courts  of  special  and  limited 
statutory  jurisdiction.    EtheU  v.  Nichols,  741. 

26.  Idem. — It  is  necessary  to  the  jurisdiction  of  the  probate  court  making 
the  order  of  sale  of  real  estate,  that  there  should  be  a  petition  therefor, 
sufficient,  in  substance,  to  show  legal  grounds  for  the  order;  and  it  is 
necessary  to  prove  that  there  was  such  a  petition  when  the  jurisdiction 
of  the  probate  court  to  make  the  order  of  sale  is  controverted.     Id, 

27.  Territorial  Gourto. — The  courts  of  the  territory  are  in  some  respects 
gui  generis.  They  have  a  broader  and  more  extensive  jurisdiction  than 
state  courts,  or  the  district  and  circuit  courts  of  the  United  States. 
UnUed  States  v.  Mays,  763. 

JURY. 

1.  It  is  error  for  the  oourt  to  draw  a  jury  from  a  list  prepared  by  the  judge 

and  sheriff  until  the  regular  panel  is  exhausted;  and  that  fact  must  ap- 
pear from  the  record.     People  v.  Dunn,  74. 

2.  DiscHAROiNo. — ^There  is  no  particular  length  of  time  prescribed  by  law 

for  keeping  a  jury  together.  The  time  is  entirely  within  the  discretion 
of  the  oourt.    People  v.  Stock,  218. 

3.  Fraud — Weight  of  Evidence. — If  there  is  some  evidence  tending  to 

show  fraud,  the  question,  whether  or  not  there  actually  was  fraud,  is  to 
be  submitted  to  the  jury.    Cox  v.  2i,  W,  Stage  Co.,  376. 

4.  Presumption. — A  jury  is  presumed  to  have  found  its  verdict  upon  the  facts 

without  having  been  influenced  by  passion  or  prejudice,  and  where  a  ver- 
dict is  for  a  less  sum  than  the  full  amount  demanded  in  the  prayer  of  the 
complaint,  this  presumption  is  strengthened.  That  a  jur^  has  been  in- 
fluenced by  passion  or  prejudice  must  be  made  to  appear  affirmatively. 
Id. 
6.  Instructions. — ^It  is  error  for  a  court,  in  its  instructions  to  a  jury,  to  as- 
sume that  material  disputed  facts  have  been  proven.  It  is  for  the  jury  to 
find  the  facts  from  the  evideuce.     Leland  v.  Isenhech,  469. 

6.  Must  Find  Facts — Court  must  Give  the  Law. — A  verdict  must  be 

supported  by  the  facts  found  by  the  jury,  and  the  law  must  be  given  to 
them  by  the  court.     Ralston  v.  Plowman,  595. 

7.  Irreoularitt. — No  irregularity  in  drawing,  summoning,  returning,  or 

impaneling  trial  jurors  is  sufficient  to  set  aside  a  verdict,  unless  injury 
results,  nor  unless  the  objection  is  made  before  verdict.  People  \,  Ah 
Hop,  698. 

8.  From  the  Vicinage. — A  jury  summoned  under  the  laws  of  the  territory 

from  the  county  in  which  the  district  court  is  being  held,  for  the  transac- 
tion of  business  under  the  territorial  laws,  may  be  adopted  by  the  court 
for  the  transaction  of  business  and  the  disposition  of  cases  arising  under 
the  laws  of  the  United  States.  Such  a  jury  is,  in  every  respect,  from 
the  vicinage,  since  it  is  drawn  from  the  district  within  which  the  crime 
was  committed,  although  the  commission  of  the  crime  took  place  in  an- 
other county  of  the  district.     U»  S,  v.  Mays,  763. 

JUSTICES  OF  THE  PEACE. 

Criminal  Law  Jurisdiction — Justices'  Courts — Leoislattve  Power. — 
The  legislature  has  no  power,  under  the  organic  act,  to  authorize  a  justice 
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of  the  peace  to  try  a  driminal  case  in  which  the  fine  or  penalty  exoeeda, 
or  may  exceed,  one  hundred  doUara.    People  v.  MaxoHf  330. 

See  Juusmcnox,  8. 

LANDS. 

1.  Prior  Possession. — ^To  entitle  a  party  to  hold  by  right  of  prior  pocaca 

Bion,  there  mast  be  an  actual  hcnafide  occupationy  t^posaesdopedU^  a  sub- 
jection to  the  will  and  control.    Feirhaugh  v.  Mxitieraon,  135. 

2.  PcBUc  Lands — Actual  Possession. — In  relation  to  public  lands  whidi 

are  not  mineral  lands,  the  title,  as  between  citizens  of  \h»  territory, 
where  neither  connects  himself  with  the  government^  is  considered  as 
Tested  in  the  first  possessor,  and  to  proceed  from  him.  This  possession 
must  be  actual,  and  not  constructive.     Id, 

3.  Prior  Possession — Actual  Possession. — Where  reliance  is  placed  upon 

the  prior  possession  of  the  plaintiff,  or  of  parties  through  whom  he 
claims,  such  possession  must  be  shown  to  have  been  actual  in  him  or 
them.  By  actual  possession  is  meant  a  subjection  to  the  will  and  do- 
minion of  the  claimant,  and  is  usually  evidenced  by  occupation,  by  a  sob- 
stantial  inclosure,  by  cultivation,  or  by  appropriate  use,  according  to  the 
particalar  locality  and  quality  of  the  property.    Id, 

4.  Notice. — ^The  lines  were  pointed  out  to  the  defendant  by  the  plaintiffs 

with  reasonable  accuracy,  and  we  see  no  good  reason  why  actaal  no- 
tice is  not  equally  as  good  so  far  as  bringing  home  to  the  defendant  a 
knowledge  of  the  plaintiffs'  rights  as  that  afforded  by  stakes  or  like  mon- 
uments.    Id, 

5.  Having  gone  into  the  actaal  possession  of  a  portion  of  the  premises,  they 

were  entitled  to  a  reasonable  length  of  time  in  which  to  inclose  them. 
What  this  length  of  time  should  be  must,  for  the  most  part,  depend  upon 
the  particular  circumstances  and  locality  of  each  claim.    Id^ 

6.  Possession  of  Part. — If  a  party  were  to  locate  and  claim  for  agricul- 

tural purposes  a  tract  of  land,  and  were  to  reside  upon,  inclose,  and  cul- 
tivate a  portion  of  the  same,  having  artificial  monuments  sufficient  to  in- 
dicate generally  the  boundaries  of  the  entire  claim,  this  would  most  cer- 
tainly be  a  substantial  compliance  with  the  rule,  and  such  possession  of 
a  part  would  draw  after  it  the  possession  of  the  whole.    Id, 

7.  Improvements — Public  Lands — Taxation. — Improvements  upon  public 
lauds,  as  also  the  possessory  right  thereto,  are  taxable.  Qttivfy  v.  Law- 
reiKre,  313. 

8.  Assessment — ^Taxation — Public  Lands. — The  assessment  of  land  is  a 

prerequisite  which  can  not  be  dispensed  with.  It  is  the  basis  npon 
which  all  subsequent  proceedings  rest.  For  the  purpose  of  defeating  a 
tax  deed,  evidence  may  be  given  that  the  land  was  not  assessed,  or  thai 
it  is  public  land.    Id, 

9.  Tax  Sale. — If  the  improvements  on  land  be  assessed  and  taxed,  a  sale  of 

the  laud  for  such  tax  is  void.     Id, 

10.  Trespass — Public  Lands. — It  is  no  defense  to  an  action  or  prosecution 
for  trespass  committed  upon  public  land,  that  such  land  is  the  property 
of  the  United  States.    People  v.  Mazon^  330. 

11.  Public  Lands — Taxation. — No  law  of  the  territory  can  authorize  the  sale 
of  the  lands  of  the  United  States  for  taxes;  such  a  sale  would  be  void. 
People  V.  Owyhee  M,  Co,,  409. 
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12.  Taxatioit — ^Imfbovebcents — ^PcjBiJC  Lands.— ImproYements  upon  lands 
belonging  to  the  United  States  are  not  real  estate  within  the  meaning  of 
the  revenue  act  of  this  territory;  and  the  listing  of  any  such  improye- 
ments  as  real  estate  by  an  assessor  is  fatal  to  the  assessment.  People  v. 
Owyhee  Lumber  Co,,  420. 

13.  Public  Lands — Possession. — If  the  public  lands  of  the  United  States  are 
claimed  by  virtue  of  possession  alone,  the  claimant  is  bound  to  take  such 
precautionary  steps  as  will  advise  all  the  world  of  his  rights.  Foraythe 
V.  Richardson,  459. 

14.  Purchaser  of  Real  Estate— Representations  bt  Vendor. — A  pur- 
chaser of  real  estate  is  bound  to  exercise  ordinary  prudence  and  discre- 
tion, and  if  the  means  of  knowledge  are  within  his  power,  and  he  neglects 
to  make  the  proper  inquiry,  he  loses  his  remedy  against  the  vendor,  for 
any  representations  the  latter  makes.    Brown  v.  Bledsoe,  746. 

15.  Fraudulent  Representations  by  Vendor. — False  representations  by  a 
vendor  to  the  purchaser,  as  to  the  situation,  condition,  and  value  of  real 
estate,  are  not  actionable,  even  though  knowingly  made,  unless  the  pur- 
chaser has  been  fraudulently  induced  to  forbear  inquiry  as  to  their  truth. 
Id, 

LARCENY. 

1.  In  Order  to  Constitute  the  crime  of  larceny  it  is  necessary  that  the 

property  taken  should  have  an  owner,  and  that  it  be  taken  with  felonious 
intent     People  v.  Frank,  200. 

See  Indictment,  4,  6. 

2.  Description  ot  Propertt — Indictment. — ^The  common  and  ordinary  ac- 

ceptation of  property  is  to  govern  in  its  description;  the  description  must 
be  such  as  will  enable  a  jury  to  say  whether  the  chattel  proved  to  hare 
been  stolen  is  the  same  as  that  charged  in  the  indictment.  People  y.  Free- 
man,  322. 

3.  Indictment. — An  indictment  charging  the  property  stolen  as  "  a  quantity 

of  specimens  of  gold  and  silver  ores  of  one  hundred  and  fifty  pounds  in 
weight,"  is  sufficient.    Id, 

LAW  OF  THE  CASE. 

A  Decision  of  the  Supreme  Court  in  a  given  case,  even  although  it  be 
erroneous,  becomes  the  law  of  the  case  upofi  the  points  involved,  and 
can  not  be  reviewed,  altered,  or  changed  upon  a  subsequent  hearing  in 
this  court.     Lindsay  v.  People,  438. 

LEGISLATURR 
See  Organic  Act. 

1.  Practice — Appeals— Writs  of  Error— Bills  of  Exception. — The 

legislative  assembly  has  authority  to  regulate  the  mode  of  taking  and 
allowing  writs  of  error,  bills  of  exception  and  appeals;  and  such  regula- 
tions, when  made,  apply  to  all  cases,  whether  arising  under  the  laws  of 
the  United  States,  or  of  the  territory.     United  States  v.  Oilson,  364. 

2.  Leoislatiye  Power. — When  the  act  of  congress  of  December  13,  1870, 

had  invested  the  probate  courts  with  enlarged  jurisdiction,  it  was  com- 
petent for  the  territorial  legislature  to  limit  and  define  its  character,  and 
to  extend  it,  except  as  to  the  amount  involyed.    It  was,  therefore,  com- 
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petent  for  the  legislatiire  to  provide  that  the  jnriBdiction  of  the  district 
and  probate  courts,  in  certain  cases,  should  be  concurrent,  as  is  prorided 
by  its- act  of  January  11,  1871.     Greathouse  v.  Hetdy  494. 

3.  Taxation. — Congress  has  sufficiently  authorized  the  legislature  of  this 

territory  to  pass  a  law  requiring  the  taxation  of  national  bank  shares  in 
the  hands  of  individuals  or  corporations.     People  v.  Moore^  504. 

4.  Leoislativb  Poweb — Pardon. — ^An  act  of  the  legislative  assembly  of  the 

territory  remitting  the  penalty  imposed  in  a  criminal  action,  duly  ap- 
proved by  the  governor,  is  equivalent  to  a  pardon.  People  v.  StewaH^ 
546. 

5.  Assessment — ^Taxation . — It  lb  competent  for  the  legislature  to  provide 

for  the  assessment  and  collection  of  taxes  by  either  of  two  counties  in  a 
disputed  or  doubtful  district,  when  it  is  left  optional  with  the  taxpayer 
to  pay  the  taxes  in  the  county  where  the  land  is  actually  situated.  Peo- 
ple V.  WilkersoHf  619. 

6.  Idem — Defenses. — It  is  also  within  the  power  of  the  legislature  to  define 

by  law  the  grounds  upon  which  a  party  sued  for  his  taxes  may  set  up  a 
defense.     Id. 

7.  CoNSTRucrnoN  of  Statutes. — Acts  of  the  legislature  are  not  to  be  con- 

strued retrospectively,  so  as  to  take  away  vested  rights,  although  they 
may  alter  or  modify  the  remedy,  nor  can  a  healing  act  affect  existing 
judgments.    People  v.  Moore,  662. 

LIMITATIONS— STATUTE  OF. 

1.  The  statute  of  limitations  can  not  be  raised  in  the  supreme  court  for  the 

first  time,  as  upon  a  general  demurrer  to  the  complaint.  It  must  be 
taken  advantage  of  in  the  court  below,  by  answer  or  demurrer.  Krafi 
V.  Greathouse,  254. 

2.  The  statute  of  limitations  begins  to  run  from  the  tune  when  the  action 

might  properly  be  commenced.     Pridgeon  v.  Oreathouse,  359. 

3.  A  law  extending  the  time  within  which  actions  may  be  commenced,  can 

o^ly  affect  causes  of  action  existing  at  the  time  of  its  passage.  It  can  not 
revive  causes  of  action  already  barred;  and  as  to  existing  causes  of  action, 
the  time  must  be  computed  from  the  period  when  the  action  might  have 
been  commenced,  and  not  from  the  passage  of  the  law  extending  the 
time.     Id, 

4.  Claims  against  the  Territort. — Claims  against  the  territory  must  be 

presented  to  the  controller,  with  the  evidence  in  support  thereof,  within 
two  years  after  the  same  have  accrued.     Crvlcher  v.  Cram,  372. 

5.  Account  Stated. — To  take  a  case  out  of  the  statute  of  limitations  on  an 

account  stated,  the  acknowledgment  of  the  debt,  or  the  promise  to  pay  it, 
must  be  in  writing,  signed  by  the  party  to  be  charged  thereby;  and  this, 
whether  the  original  cause  of  action  was  or  was  not  barred  at  the  time  of 
the  acknowledgment  or  promise.     Beed  v.  Smith,  533. 

6.  Idem. — The  stating  of  an  account  is  in  the  nature  of  a  new  promise,  de- 

depending  for  its  validity  upon  the  consideration  of  the  old  debt;  but  the 
evidence  of  such  promise  must  be  in  writing,  or  the  action  will  be  barred 
by  the  statute  of  limitations.     Id, 

MECHANICS'  LIENS. 
Tenants  in  Common — Joint  Liability— Judgment. — Action  against  T.  and 
S.  for  the  foreclosure  of  mechanic's  lien.    The  work  was  performed  be- 
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tween  the  second  of  Angast,  1863,  and  the  thirtieth  of  November,  1865. 
The  defendants  were  tenants  in  common  of  the  incumbered  premises  at 
the  time  of  commencing  this  suit:  Held^  1.  That  if  the  defendants  were 
liable  at  all  to  the  plaintiff,  L.,  they  were  jointly,  and  not  jointly  and 
severally,  liable;  and,  2.  That  a  separate  personal  money  judgment 
could  not  be  entered  against  one  of  the  defendants,  by  default.  Lmoe  v. 
Turner,  107. 

MINES  AND  MINING. 

1.  Trespass. — If  plain tiffis  perform  the  acts  required  by  law  to  locate  a  quartz 

claim,  except  the  labor — the  year  not  having  expired — ^and  the  defendants 
undertook  to  take  possession  of  the  ground,  they  were  trespassers. 
AihiM  V.  Hendret,  95. 

2.  Defense — Abandonment. — Defendants  in  an  action  for  the  recovery  of  a 

quartz  claim  may  show  acts  of  abandonment  on  the  part  of  plaintiffs,  or 
that  the  lode  which  they  claim  is  separate  and  distinct  from  the  one  held 
by  plaintiffs.     Id. 

3.  Location. — From  the  time  that  a  lawful  location  of  a  quartz  claim  has 

been  made,  being  a  space  of  two  hundred  feet  in  length  and  fifty  feet  on 
each  of  the  stakes,  the  claimant  becomes  the  owner  as  against  any  other 
claimant  of  the  soil  embraced  in  those  limits.     Id, 

4.  The  claimant  is  allowed  to  hold  but  one  ledge  by  location,  but  the  fact 

that  other  ledges  may  exist  within  those  limits  must  first  be  established 
before  a  subsequent  claimant  has  any  lawful  right  to  pass  into  those 
boundaries  which  otherwise  must  be  sacred  to  the  first  location.  Id. 
6.  Instructions. — The  following  instruction  was  given  by  the  court:  "No 
quartz  claim  can  exceed  two  hundred  feet  in  length  along  the  lead  or 
lode,  and  if  the  jury  believe  from  the  evidence  the  claim  of  A.  was  pur- 
posely located  to  include  a  greater  number  of  feet  than  two  hundred, 
then  the  location  is  an  attempted  fraud  upon  the  provisions  of  the  law 
and  the  rights  of  others,  and  the  location  is  null  and  void  as  against  sub- 
sequent locators,  and  the  jury  must  find  for  defendants:"  Held,  that  this 
was  erroneous.  To  claim  more  than  the  law  allows  is  no  fraud  on  others, 
for  they  have  the  same  means  of  ascertaining  the  attempted  fraud  that 
•    the  other  has  of  committing  it.     Id. 

6.  The  fact  of  a  separate  and  distinct  lode  must  first  be  proved  before  the 

claimant  of  such  lode  is  entitled  to  enter  the  bounds  of  a  claim  already 
located.    Id. 

7.  Record  of  Mining  Claiu — ^Notice  of  Location  of  Mining  Claim. — If 

one  of  several  co-locators  of  a  mining  claim  cause  a  notice  of  location  of 
a  mining  claim  to  be  recorded  in  the  name  of  himself  and  his  co-locators, 
in  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  the 
written  consent  of  such  co-locators  had  been  seen,  and  a  minute  made 
thereof  by  the  recorder,  before  recording  such  notice.  Kramer  v.  Settle, 
485. 

8.  Representation — ^Work  Done  on  Mining  Claim — Instruction. — The 

court  below  was  requested  to  instruct  the  jury  that  *'  work  done  outside 
of  a  mining  claim,  and  with  direct  reference  to  the  claim,  may  be  con- 
sidered as  work  done  on  the  claim. "  To  this  the  court  added  the  follow- 
ing qualification:  **  The  evidence  of  such  work  having  been  done  should 
be  received  with  great  caution,  and  it  should  appear  clearly  that  such 
63 
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work  was  intended  for  the  improvement  of  snch  cbdm,  and  no  otber," 
and  gave  the  instniction  8o  qualified:  Held,  that  this  was  not  erroneoas. 
Id. 

9.  Mining  Claim — Representation  bt  Work. — ^The  failure  to  perf<Mrm  the 

work  in  a  mining  claim  required  by  law,  amounts  to  an  abandonment  ai 
the  claim,  and  thereupon  it  may  be  occupied  by  another.    Id. 

10.  Mining  Law — Damages. — In  the  absence  of  any  agreement,  regulation, 
or  cnstom  authorizing  it,  one  person  has  no  right  to  run  his  tail-race  or 
sluicing-flume  on  to  the  dumping-ground  of  another  who  had  a  prior 
right  thereto,  and  no  damage  can  be  claimed  of  the  latter  for  filling  np 
such  race  or  flume,  if  he  do  not  prevent  the  former  from  dumping  on 
his  own  ground.     BcUston  v.  Plowman,  595. 

11.  Evidence. — Parol  evidence  can  not  be  given  of  a  mining  custom,  when 
there  are  written  rules  or  regulations  of  the  mining  district  in  force  on 
the  same  subject.    Id. 

12.  Instructions. — It  is  erroneous  to  instruct  a  jury  to  find  a  verdict  ac- 
cording to  mining  customs,  "if  such  customs  are  not  contrary  to  law." 
It  IB  likewise  erroneous  to  instruct  a  jury,  if  they  believe  the  version  of 
the  case  by  one  or  the  other  party  to  be  correct^  they  will  find  in  his  fa- 
vor.    Id. 

MUNiaPAL  CORPORATIONS. 

1.  Judicial    Knowledge — Ordinances. — Courts   will   not   take    judicial 

knowledge  of  dty  ordinances;  they  must  be  proved  by  the  record,  or  by 
certified  copies  thereof.     People  v.  Buchanan,  681. 

2.  Houses  of  Ill-fame — Statute  Relating  to. — The  statute  relating  to 

houses  of  ill-fame  in  Boise  city,  approved  January  12,  1877,  delegates 

power  to  the  common  council  of  Boise  city  to.  make  any  ordinance  on 

that  subject;  but  does  not  directly  create  an  ofiense.    People  v.  Ah  Ho, 

691. 

MURDER. 

1.  Indictment. — A  failure  to  set  forth  the  title  of  the  action  in  an  indict- 

ment IB  not  fatal  The  statute  requiring  it  is  directory.  Sufliciency  of 
an  indictment  for  murder  considered.     People  v.  Wtdlers,  271. 

2.  Idem. — An  indictment  for  murder  is  sufficient  if  it  charges  the  kill- 

ing to  have  btfen  done  with  malice  aforethought;  this  is  defined  by  lex- 
icographers as  meaning  premeditated,  and  premeditated  and  deliberate 
are  synonymous  terms.     People  v.  Ah  Choy,  317. 

3.  Every  homicide,  unexplained,  is  murder;  but  it  is  the  province  of  the 

jury  to  determine,  from  the  evidence  and  circumstances  before  them, 
whether  the  crime  be  murder  in  the  first  or  second  degree.  People  v. 
Wcdier,  386. 

4.  If  the  defendant  admitted  the  killing,  in  this  case,  he  admitted  that  he 

was  guilty  of  murder,  if  he  was  not  insane;  and  it  should  have  been 
submitted  to  the  jury,  under  proper  instructions,  to  say,  from  the  evi- 
dence, whether  the  crime  was  murder  in  the  first  or  second  degree.    Id, 

NATIONAL  BANKS. 

1.  Bank  Act — State— Territory.— The  word  **  state"  wherever  used  by  con- 
gress in  the  currency  act  of  1864,  or  in  the  amendments  thereto,  should 
be  construed  to  mean  **  territory"  as  well,  wherever  the  same  is  applica- 
ble.    People  V.  Moore.,  604. 
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2.  Sbabks — Taxation.— When  congress  enacted  the  currency  act  of  1S64,  it 

intended  to  permit  the  shares  in  national  banks,  in  the  hands  of  indi- 
viduals or  corporations,  to  be  taxed,  wherever  such  associations  might 
be  organized,  whether  in  states  or  territories.    Id, 

3.  Idbm. — Congress  did  not  intend,  by  the  first  proviso  of  the  forty-first  sec* 

tion  of  the  national  currency  act  of  1864,  to  require  uniform  taxation  in 
all  the  different  municipalities  of  a  state  or  territory,  but  only  that  the 
same  should  be  uniform  in  the  municipality  or  subdivision  in  which  the 
bank  is  located,  or  in  which  the  shareholder  resides.    Id, 

4.  LsoiSLATiVB  AuTHORiTT — ^TAXATION. — Congress  has  sufficiently  author- 

i2sed  the  legislature  of  this  territory  to  pass  a  law  requiring  the  taxation 
of  national  bank  shares  in  the  hands  of  individuals  or  corporations.    Id, 

5.  Construction — Place  or  Taxation. — ^The  limitation  as  to  the  place  of 

taxation  of  bank  shares,  contained  in  the  national  currency  act  of  1864, 
and  in  the  act  of  1868,  amendatory  thereof,  requiring  the  assessment  to 
be  made  "at  the  place  where  the  bank  is  located,  and  not  elsewhere," 
must  be  construed  to  mean  the  state  within  which  the  bank  is  located. 
Id. 

6.  Revknue  Law — Taxation— Bank  Shares. — The  revenue  law  in  force  in 

1871,  did  not  authorize  the  assessment  or  taxation  of  shares  of  national 
bank  stock  in  the  hands  of  individuals  or  corporations.     Id, 

0 

NEW  TRIAK 

1.  Newly  Discovered  Evidence — Practice. — ^If  the  newly  discovered  evi- 

dence brings  to  light  some  new  fact  bearing  upon  the  main  question  at 
issue,  and  would  be  likely^to  change  the  result,  anew  trial  should  be 
granted.     Flannagan  v.  Nevsherg^  78. 

2.  Review — Judgment  Roll. — In  cases  where  no  motion  for  a  new  trial 

was  made  in  the  court  below,  or  where  there  is  no  statement  properly 
made  on  such  motion,  the  appellate  court  will  only  examine  the  judgment 
roll,  and  if  this  be  regular,  the  judgment  will  be  affirmed.  Purdy  v. 
Steel,  216. 

3.  Findings. — It  is  not  a  ground  for  a  new  trial  that  the  findings  were  not 

filed  until  after  the  adjournment  of  the  term  of  court.  Haaard  v.  Cole^ 
276. 

4.  Statement. — A  statement  made  on  a  motion  for  a  new  trial  may  be  con- 

sidered on  an  appeal  from  the  judgment,  for  the  purpose  of  determin- 
ing whether  any  errors  in  law  were  committed  by  the  court  below  in  the 
progress  of  the  trial.  Forsjfthe  v.  Richardson,  459. 
£.  Exceptions  must  be  Taken  to  an  order  overruling  a  new  trial,  and  pro- 
served  in  the  record,  if  a  party  wish  to  avail  himself  of  the  error  in  the 
appellate  court.     Taylor  v.  Peleraon,  513. 

6.  Findings — Statement— Review — Exceptions. — This  court  will  not  look 

into  a  statement  with  a  view  to  determine  therefrom  whether  the  evi- 
dence will  support  the  findings  or  judgment,  unless  the  party  has  placed 
himself  in  a  position  to  object  to  the  order  of  the  court  overruling  a  mo- 
tion for  a  new  trial  by  proper  exceptions,  any  further  than  it  will  where 
no  appeal  has  been  taken  from  such  order.     Id, 

7.  Evidence — Conflict. — The  appellate  court  will  not  disturb  a  judgment 

or  verdict,  or  order  denying  a  new  trial,  where  there  is  a  substantial  con- 
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flict  in  the  testimony,  and  no  mle  of  law  appears  to  hare  been  riolatecL 
Mooiry  v.  Havdey,  543. 

8.  pKAcncs. — ^Three  steps  are  necessary  in  moving  for  a  new  trial:  1.  Giv- 
ing notice  of  intention  to  make  the  motion.  2.  Filing  the  statement  or 
atfidavits  npon  which  the  motion  is  to  be  made.  3.  The  application  or 
motion.    Slevtns  v.  N,  W.  Stage  Co.,  604. 

8.  Waivxr. — A  failare  to  give  notice  of  intention  to  move  for  a  new  trial,  or 
to  file  the  statement  within  the  time  required  by  law,  or  sach  farther 
time  as  the  court  or  judge  may,  by  order,  grant,  is  a  waiver  of  the  li^t 
to  move  for  a  new  trial;  and  the  failure  can  only  be  remedied  by  the 
appearance  of  the  opposite  party  without  objection  to  sach  defects, 
at  the  settlement  of  the  statement,  or  on  the  hearing  of  the  motion.     Id. 

0.  Idem. — In  case  the  parties  can  not  agree  up(m  the  statement,  notice  must 
be  given  for  a  settlement  before  the  court  or  judge,  by  the  party  propos- 
ing the  statement,  but  it  must  affirmatively  appear  that  no  notice  was 
given,  or  this  court  will  presume  that  it  was  given.     Id. 

10.  Order  Staying  ExEcrTioN— Exte>-dino  Time. — An  order  "that  there 
be  a  stay  of  execution  on  the  judgment  in  this  case  for  a  period  of  twenty 
days,  for  the  purpose  of  allowing  the  defendants  to  move  for  a  new  trial," 
is  not  an  order  extending  the  time  for  giving  notice  of  intention  to  move 
for  a  new  trial,  or  for  filing  a  statement.     Id. 

11.  Statement — Practice. — The  statement  on  a  motion  for  a  new  trial  nrast 
be  settled,  before  a  decision  on  the  motion,  in  order  that  the  court  below 
or  judge  thereof  may  have  something  definite  and  certain  to  act  upon. 
The  practice  of  deciding  the  motion,  and  afterwards  settling  the  state- 
ment, condemned.     Id. 

12.  Evidence,  iNsrFFiciENrr  of — Instructions  —  PRESxrMPnoss. — ^Whcn 
written  instructions  are  not  given  to  the  jury,  this  court  will  presume 
that  the  law  of  the  case  was  correctly  given,  unless  the  contnury  appears; 
but  when  there  is  a  great  preponderance  in  the  weight  of  evidence  against 
the  verdict,  this  court  will  presume  that  the  jury  misconceived  either 
the  evidence  or  the  law,  and  will  order  a  new  trial.  Mojiarch  G.  As  S.  JT. 
Co.  v.  McLaughlin^  617. 

13.  Motion  for — Appeal. — An  appeal  from  an  order  granting  or  refusing  a 
new  trial  must  be  taken  within  thirty  days  from  the  time  the  order  is 
ma<le  and  filed  with  the  clerk.     Hyde  v.  Harkness,  623. 

14.  Idem — Statement. — A  statement  on  a  motion  for  a  new  trial  can  only 
become  a  part  of  the  record  by  the  certificate  of  the  judge  or  referee  who 
tried  the  case.     Id, 

15.  Conflict  of  Testimony. — When  this  court  find  upon  a  review  that  there 
is  a  substantial  conflict  of  testimony,  it  will  not  disturb  the  decision  of 
the  court  below  refusing  a  new  trial.  If  the  testimony  consist  wholly  of 
depositions,  the  rule  is  different,  but  not  when  a  considerable  portion  was 
oral.     Ainnlie  v.  Idaho  World  Printing  Co.,  641. 

16.  After  two  concurring  verdicts,  the  court  will  not  grant  a  new  trial,  if  the 
questions  to  be  trieil  wholly  depend  upon  matters  of  fact,  and  no  rule  of 
law  has  been  violated;  even  though  in  the  opinion  of  the  court  the  ver- 
dict be  against  the  weight  of  evidence.  Monarch  G.  ^  S,  M.  Co.  v.  Mc- 
Laughlin,  650. 

17.  Motion  for — Practice. — On  a  motion  for  a  new  trial,  on  the  ground 
that  the  court  denied  a  continuance,  the  moving  party  should  procure 
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the  affidavits  of  the  absent  witnesses  showing  that  they  can  testify  to  the 
facts  sought  to  be  proven;  or  show  sufficient  reason  for  not  obtaining  such 
affidavits.  LUlienthalv,  Anderson,  673. 
18.  Idkm — Surprise — Evidence  of. — On  a  motion  for  a  new  trial,  on  the 
ground  that  the  party  was  taken  by  surprise  by  reason  of  one  of  his  own 
witnesses  failing  to  testify  to  a  material  fact  which  the  witness  had  pre- 
viously stated  in  the  presence  of  others  he  could  testify  to,  the  affidavits 
of  the  persons  in  whose  hearing  such  statements  were  made,  are  the  best 
evidence  of  the  surprise,  and  should  be  produced.     Id. 

NOTICE. 

1.  Actual. — ^The  lines  were  pointed  out  to  the  defendant  by  the  plaintiffs 

with  reasonable  accuracy,  and  we  see  no  good  reason  why  actual  notice  is 
not  equally  as  good  so  far  as  bringing  home  to  the  defendant  a  knowledge 
of  the  plaintiffs'  rights,  as  that  afforded  by  stakes  or  like  monuments. 
Feirbaugh  v.  Masterson,  135. 

2.  Obstruci'INO  Officer. — While  the  statute  requires  an  officer  to  inform  a 

party  upon  whom  he  is  about  to  serve  criminal  process  of  his  office  and 
purpose,  this  need  not  be  done  when  the  officer  is  well  known  to  such 
person.     People  v.  Nash,  206. 

3.  Record,  Matters  of. — In  respect  to  matters  of  record  in  which  two  par- 

ties are  interested,  they  are  within  the  knowledge  of  both,  and  neither 
party  has  a  right  to  rely  upon  the  recollection  of  the  other.  Hcaard  v. 
CoU,  276. 

4.  Certificate  of  Sale — Filing. — The  filing  of  a  certificate  of  sale  of  real 

estate  by  the  officer  making  the  sale,  and  in  the  manner  prescribed  by 
statute,  imparts  to  all  the  world  constructive  notice  of  the  estate  ac- 
quired by  the  purchaser  under  it,  as  well  as  the  fact  of  sale  and  its  legal 

consequences.     Id. 

See  Possession,  8. 

5.  Quitclaim  Deed. — A  purchaser  of  real  estate  who  takes  a  quitclaim  deed 

from  his  grantor,  is  presumed  to  have  notice  of  any  defects  in  his  grant- 
or's title;  and  he  purchaaes  at  his  own  risk.     Leland  v.  Isenbech,  469. 

6.  Production  #f  Documents. — When  documentary  evidence  which  a  party 

needs  in  a  trial  of  a  cause,  is  in  the  hands  or  under  the  control  of  the  op- 
posite party,  before  the  latter  can  be  required  to  produce  it  on  the  trial, 
he  must  have  due  notice  thereof.  When  he  has  it  in  his  possession,  in 
court  at  the  trial,  notice  at  the  time  is  sufficient;  otherwise,  to  be  effec- 
tual, it  must  be  served  upon  him  a  sufficient  length  of  time  before  the 
trial  to  enable  him  to  produce  it.    Alvord  v.  U.  S.,  585. 

OFFICE  AND  OFFICER- 

1.  Proceedings  against  an  Officer  for  neglect  of  duty,  being  a  personal 

default,  will  by  no  means  involve  his  successor.     Beachy  v.  Lamkin,  50. 

2.  County  Commissioners — Resignation — Filling  Vacancy  in  Officb— 

Commissioners. — Under  the  statutes,  the  resignation  of  a  county  com- 
missioner must  be  tendered  to  the  board  of  which  he  is  a  member,  and 
the  vacancy  must  be  filled  by  the  commissioners.  The  governor  has  no 
power  to  fill  such  vacancies.     People  v.  Oillespie,  52. 

3.  Official  Bond. — A  bond  not  filling  the  statutory  requisites,  yet  which  is 
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lawful  in  itself  and  intended  to  protect  the  pablic,  is  a  good  bond.  Pe<h- 
pU  V.  Slocum,  62. 

4.  Ir  THE  Bond  which  the  law  required  of  the  defendants  was  not  given,  if 

the  one  given,  instead  of  containing  all  the  conditions  which  it  dioold 
have  contained,  was  less  onerous,  this  is  no  defense  to  the  breach  of  those 
conditions  to  which  the  defendants  were  parties.    Jd, 

5.  Statutory  BbxD— Ofticxr. — If  a  person  get  possession  of  an  office  by 

nsnrpation  only,  and  give  a  statutory  or  a  legal  bond,  and  a  breach  of  ita 
conditions  be  committed,  he  is  as  much  liable  on  such  bond  as  thongb 
he  had  been  duly  elected  or  appointed.     Id. 

6.  Obstructino — Notice. — ^While  the  statute  requires  an  officer  to  inform  a 

party  upon  whom  he  is  about  to  serve  criminal  process  of  his  office  and 
purpose,  this  need  not  be  done  when  the  officer  ia  well  known  to  such 
person.     PtopU  v.  NfMsh^  206. 

7.  Courts. — Courts  will  take  official  cognizance  of  their  own  officers.   People 

V.  BtUler,  231. 

8.  Term  or  Office.— The  right  of  an  officer  to  hold  office  until  bis  auoeessor 

is  elected  and  qualified,  is  as  much  a  part  of  his  estate  in  the  office  aa  the 
original  term  for  which  he  was  elected.     People  v.  Oreen,  235. 

9.  Requisition — Agent. — The  position  of  an  agent  named  in  a  requisition  to 

receive  and  return  a  fugitive  from  justice,  is  an  office;  and  such  officer  ia 
entitled  to  the  fees  and  emoluments  fixed  by  law  for  his  services.  Setde 
V.  Sterling,  259. 

10.  Territorial  Treasurer. — ^The  territorial  treasurer  must  pay  the  terri- 
torial indebtedness  in  such  funds  as  he  receives.  He  can  not  legally  pay 
in  any  other  funds.     Ci-utcher  v.  Sterling,  306. 

11.  Collectors  of  Taxes.— The  tax  collectors  of  the  several  oonntiea  in 
the  territory  have  no  right  to  demand  the  payment  of  taxes  in  gold  coin, 
or  in  anything  but  the  legal  currency  of  the  United  States  at  ita  par 
value;  and  they  must  pay  over  the  same  kind  of  funds  received  by  them. 
Id, 

12.  Controller. — It  is  the  duty  of  the  controller  to  carefully  examine  all 
claims  against  the  territory  presented  td  him  for  allowance,  and  if  he  is 
not  satisfied  that  such  claim  is  correct,  or  if  it  be  not  presented  within 
two  years  from  the  time  it  accrued,  he  may  reject  it,  notwithstanding 
the  certificate  ol  the  pristMi  commissioner  stating  that  it  is  correct. 
Crutcher  v.  Cram,  372. 

13.  District  Attorn  bt  of  the  Untted  Stated — Congress  having  failed  to 
provide  that  this  officer  should  prosecute  in  cases  arising  under  territorial 
laws,  he  can  act  as  prosecuting  attorney  only  when  the  courts  are  exer- 
cising jurisdiction  as  circuit  and  district  courts  of  the  United  States. 
People  V.  Heed,  ¥3^ 

14.  Presumption. — Every  officer  is  presumed  to  do  his  duty.  People  v. 
Owyhee  Lumber  Co.,  420. 

15.  Assessor — ^Tax  Collector — Official  Oath. — An  assessor  and  tax  col- 
lector, whose  oath  of  office  as  both  assessor  and  tax  collector  is  indorsed 
on  his  bond  as  assessor,  is  not  required  to  take  another  oath  as  tax  col- 
lector when  he  files  his  bond  as  tax  collector.  Cforman  v.  County  Com- 
missioner»,  553. 

16.  Official  Bond — ^Approval  of  Commissioners. — It  is  the  duty  of  the 
board  of  county  commissioners  to  approve  the  bond  of  an  asaessor  and 


Index.  839 

tax  collector  pro  forma^  if,  upon  its  face,  it  is  prima  facie  good.  The 
board  may,  at  any  time  afterwards,  cite  the  sureties,  to  make  a  further 
justification,  and,  in  case  it  is  deemed  insufficient,  may  cite  the  officer  to 
show  cause  why  his  office  should  not  be  declared  vacant.     Id. 

17.  Tax  Collkctor — Official  Bonb. — A  tax  collector  is  not  required,  by 
statute,  to  give  a  bond  with  sureties  in  double  the  amount  of  the  whole 
penal  sum  of  his  bond.     Id, 

18.  INTJSNDME^'TS. — Every  intendment  of  the  law  is  to  be  taken  in  favor  of 
those  whom  the  people  have  elected  to  serve  in  an  official  capacity. 
Courts  should  not  seek  an  excuse  to  defeat  the  will  of  the  people,  but 
rather  to  carry  out  and  perfect  it.     Id. 

19.  F££S. — ^A.  was  duly  elected  to  the  office  of  assessor  and  tax  collector,  and 
presented  his  bond  for  approval  to  the  county  commissioners,  who  refused 
to  accept  it,  and  thereupon  appointed  B.  to  fill  the  office.  B.  duly 
qualified,  collected  the  taxes,  and  received  compensation  therefor:  Htld^ 
that  A.,  on  being  restored  to  office,  could  not  recover  from  the  county  the 
fees  to  which  he  would  have  been  entitled  if  in  office.  Oorman  y. 
County  ComnUsgionera,  655. 

20.  Idkm. — Tlie  right  to  compensation  is  an  incident  to  the  services  rendered, 
and  not  to  the  office.     Id. 

21.  Officer  de  Facto. — The  incumbent  of  an  office,  though  only  an  officer 
de  facto  under  color  of  right,  is  alone  entitled  to  compensation  for  the 
services  performed  by  him.     Id. 

'22.  QoALiFicATiONS  TO  HoLD  Office. — If  a  person  elected  to  a  county  office 
is  not  qualified  to  hold  and  enter  into  the  same,  at  the  time  fixed  by  law 
therefor,  the  office  is  vacant  and  may  be  filled  by  appointment.  People 
V.  Curtis,  753. 

OFFICIAL  BONDS. 

1.  A  Bond  not  Filltno  the  Statutory  Requisites,  yet  which  is  lawful  in 

itself  and  intended  to  protect  the  public,  is  a  good  bond.  People  v. 
Sloeumf  62. 

2.  If  the  Bond  which  the  law  required  of  the  defendants  was  not  given, 

if  the  one  given,  instead  of  containing  all  the  conditions  which  it  should 
have  contained,  was  less  onerous,  this  is  no  defense  to  the  breach  of  those 
conditions  to  which  the  defendants  were  parties.     Id. 

3.  Statutory  Bond — Officer. — If  a  person  get  possession  of  an  office  by 

usurpation  only,  and  give  a  statutory  or  a  legal  bond,  and  a  breach  of  its 
conditions  be  committed,  he  is  as  much  liable  on  such  bond  as  though  he 
had  been  duly  elected  or  appointed.    Id, 

4.  Sureties. — The  sum  set  opposite  the  names  of  the  respective  parties  sub- 

scribing a  bond  joint  and  several  by  its  terms,  is  intended  to  show  the 
sums  for  which  they  intend  to  justify  and  to  fix  their  liabilities  towards 
each  in  the  event  of  the  collection  of  the  penalty.     Id. 

5.  Approval  of  Commissioners.— It  is  the  duty  of  the  board  of  county 

commissioners  to  approve  the  bond  of  an  assessor  and  tax  collector  pro 
forma,  if,  upon  its  face,  it  is  prima  facie  good.  The  board  may,  at  any 
time  afterwards,  cite  the  sureties,  to  make  a  further  justification,  and,  in 
case  it  is  deemed  insufficient,  may  cite  the  officer  to  show  cause  why  his 
office  should  not  be  declared  vacant.  Gorman  v.  CouiUy  ComrMssumers, 
553. 
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6.  Tax  Collector. — A  tax  collector  is  not  required,  by  statute,  to  gire  a 

bond  with  sureties  in  double  the  amount  of  the  whole  penal  sum  of  his 
bond.     Id, 

7.  Conversion. — In  an  action  upon  an  official  bond  for  a  breach  of  duty,  an 

allegation  that  the  defendant  unlawfully  conyerted  money  to  his  own 
use,  does  not  change  the  action  into  one  of  tort.    Alvord  v.  U.  S*,  585. 

ORDER. 

Appeal — Appealable  Order. — ^An  order  overruling  a  motion  for  a  stay 
of  proceedings  under  a  void  judgment  may  be  appealed  from,  or  brought 
to  this  court  for  review,  by  writ  of  error;  and  such  appeal  brings  nnder 
review  the  whole  record  in  the  case.    Alexander  v.  Leland,  425. 

ORGANIC  ACT. 

1.  Criminal  Law  JuRiSDicrioN — Justices'  CouHrrB—LBGiSLATTVE  Pow«b. — 

The  legislature  has  no  power,  under  the  organic  act,  to  authorize  a  jus- 
tice of  the  peace  to  try  a  criminal  case  in  which  the  fine  or  penalty  ex- 
ceeds, or  may  exceed,  one  hundred  dollars.    People  v.  Mcucon,  330. 

2.  United  States  District  Attorn ev. — The  United  States  district  attorney 

has  no  right,  power,  or  authority,  except  that  conferred  upon  him  by  law 

prescribing  his  duties.     The  designation  of  * 'attorney  for  said  territory," 

as  used  in  our  organic  act,  is  synonymous  with  that  of  '*the  attorney  of 

the  United  States,"  in  the  organic  act  of  Washington  territor}'.     People 

V.  Heed,  402. 

PARDON. 

Legislative  Power. — An  act  of  the  legislative  assembly  of  the  territory  re- 
mitting the  penalty  imposed  in  a  criminal  action,  duly  approved  by  the 
governor,  is  equivalent  to  a  pardon.    People  v.  Stewart,  546. 

PARTIES. 

1.  Contract — Party  Plaintiff. — When  a  contract  is  made  with  a  party  in 

which  another  has  a  beneficial  and  resulting  interest,  the  party  with 
whom  the  contract  was  made  has  the  right  to  recover  though  he  allege 
the  injury  only  to  be  to  the  stranger  to  the  instrument  or  contract.  Peo- 
pie  V.  Slocum,  62. 

2.  Capacity  to  Sce. — ^The  people  have  the  legal  capacity  to  sue  upon  breaches 

of  bonds  given  by  defendants  in  criminal  actions.    People  v.  Butjhee,  88. 

3.  Amending  bt  Adding. — ^The  district  court  has  the  right  at  any  time  to 

call  in  other  parties,  or  to  cause  the  proceedings  to  be  amended  in  that 
particular  by  striking  out  or  adding  the  names  of  any  parties,  which  may 
be  necessary  to  accomplish  the  ends  of  justice  and  secure  the  interests  of 
all.    Oro  Fino  M,  Co,  v.  CuOeHy  113. 

4.  Joint  Coni'RACT. — All  parties  jointly  liable  on  a  contract  must  be  made 

defendants  in  an  action  on  the  contract.     People  v.  Sloper,  158. 

5.  Writ  of  Error. — A  writ  of  error  may  be  sued  out,  under  the  statute,  by 

one  or  more  of  several  defendants,  without  joining  their  co-defendants  in 
the  writ.     Alexaruler  v.  Lelandy  425. 

6.  In  an  action  to  settle  rights  under  the  town-site  act,  the  major  of  the  city 

is  not  a  necessary  party.     Forsythe  v.  Bichardwn,  459. 

7.  Equity — Mdltiplicity  of  Suits. — The  doctrine  of  the  interposition  of  a 

court  of  equity  to  prevent  a  multiplicity  of  suits  can  not  be  maintained 
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where  there  is  Bimply  a  multitude  of  individuals,  plaintiffs,  whose  seyeral 
interests  are  not  dependent  upon  one  another.     Wilkerson  y.  Walters,  564. 

8.  CoLLATEBAL  ATTACKS — ADMINISTRATOR. — Where  an  administrator  of  a 

deceased  person's  estate  brings  an  action  upon  a  promissory  note  due  the 
estate,  the  authority  of  such  administrator  can  not  be  attacked  by  the  de- 
fendant, on  the  grounds  that  his  appointment  was  irregularly  made. 
Having  no  interest  in  the  estate,  it  is  a  matter  of  no  importance  to  the 
defendants,  if  they  would  be  protected  from  a  second  payment  of  the 
same  sum.     Qledtiming  v.  McNutt,  692. 

9.  County. — ^A  county  can  not  be  made  a  party  in  an  appeal  from  an  order  of 

the  board  of  commissioners.  It  can  only  be  proceeded  against  by  an  ac- 
tion under  the  provisions  of  the  statute  which  authorizes  suits  against  a 
county.     Gorman  v.  County  Commissioners,  627. 

10.  AssiQNEE. — ^The  assignee  of  a  chose  in  action  is  in  all  cases  the  proper 
party  to  sue.     Brumback  v.  Oldham,  709. 

11.  Assignee. — The  assignee  of  an  account  may  bring  an  action  upon  it,  in 
his  own  name,  though  the  assignor  retain  an  interest  in  it.     Id. 

12.  **  Adverse  Party"  Defined. — The  term  **  adverse  party"  in  section  201 
of  our  civil  practice  act  has  the  same  signification  as  to  matters  deemed 
excepted  to  as  the  term  "aggrieved  party,"  in  section  436  of  the  same 
act.    Fox  V.  West,  782. 

PERSONAL  PROPERTY. 

1.  Statute  of  Frauds— Chanoe  of  Possession. — ^The  statute  of  frauds  does 

not  require  personal  property  to  be  removed  from  the  place  where  situ- 
ated when  sold.  It  does  not  in  any  sense  refer  to  the  place,  but  to  the 
actual  atnd  continued  change  of  possession.     Hazard  v.  Cole,  276. 

2.  Claim  and  Delivery. — To  support  an  action  of  claim  and  delivery,  the 

property  must  be  a  personal  chattel  at  the  time  of  the  taking,  and  not 
something  which  has  been  turned  into  a  chattel  by  reason  of  having  been 
separated  from  the  freehold  by  the  defendant.     Hull  v.  Hull,  361. 

PLACE  OF  TRIAL. 

1.  Changing — Practice. — The  question  of  changing  the  place  of  trial  in 

order  that  the  defendant  may  have  an  impartial  trial,  involves  an  issu- 
able fact,  and  when  an  application  is  made  for  that  purpose  upon  affida- 
vits, it  is  proper  to  admit  counter-affidavits  to  enable  the  court  to  judge 
of  the  necessity  for  such  change.     IJyde  v.  Harhness,  601. 

2.  Idem— Burden  of  Proof. — The  burden  of  showing  that  an  impartial  trial 

can  not  be  had  is  on  the  party  making  the  application,  and  even  if  there  is 
a  slight  preponderance  of  evidence  in  favor  of  the  application,  this  court 
will  not  reverse  the  action  of  the  court  below  for  that  reason.     Id: 

3.  Idem — Discretion. — Granting  a.  change  of  venue  is  a  matter  in  the  sound 

discretion  of  the  court,  and  will  not  be  reviewed  except  in  cases  of  abuse. 
Id, 

4.  The  convenience  of  witnesses  residing  in  a  neighboring  state  will  not  en- 

title a  party  to  a  change  of  the  place  of  trial.     Shirley  v.  Nodine,  696. 

» 

6.  Idem — Practice. — An  affidavit  stating  that  a  party  believes  the  con- 
venience of  witnesses  will  be  promoted  by  a  change  of  the  place  of  trial, 
is  not  sufficient  without  showing  upon  what  grounds  such  belief  is 
founded.     Id, 
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6.  Idem. — The  mere  Btatement,  in  an  affidavit,  of  a  belief  that  the  witni 

residing  in  an  adjoining  state  will  voluntarily  attend,  is  not  sufficient  to 
entitle  a  party  to  a  change  of  the  place  of  trial.     Id, 

7.  Changing  Vsnub. — After  two  jury  trials  without  a  verdict,  a  motion  to 

change  the  place  of  trial  should  not  be  granted,  unless  it  be  clearly 
established  that  a  fair  and  impartial  trial  could  not  be  had  in  the  county 
of  defendant's  residence.     Sommercamp  v.  CaUow,  716. 

8.  Congress  having,  by  law,  given  the  district  courts  of  the  territory  juris- 

diction of  offenses  against  the  laws  of  the  United  States,  and  having 
given  the  justices  of  the  supreme  court  power  to  fix  the  times  and  places 
of  holding  district  courts;  by  so  fixing  them  they  have  also  fixed  the 
place  of  trial  of  offenses  against  the  laws  of  the  United  States.  OongreeSy 
therefore,  having,  by  means  of  the  power  thus  delegated,  fixed  the  place 
of  trial,  has  disposed  of  all  questions  of  jurisdiction  of  the  court,  as  well 
as  all  objections  to  the  jury  as  not  being  drawn  from  the  vicinage.  C, 
S.  V.  Mays,  703. 

PLEADING. 

1.  Causes  ov  Action-^oindir. — ^The  rule  under  the  code  allows  a  party 

to  state  as  many  causes  of  action  as  he  may  have,  if  they  are  of  a  char- 
acter to  be  properly  combined  in  the  same  complaint,  but  it  does  not  per- 
mit a  party  to  set  out  the  same  causes  under  different  forms.  People  v. 
Slocum,  62. 

2.  Variancb — Proofs. — It  is  considered  no  variance  from  the  proof  if  the 

facts  show  a  substantial  right  to  recover  under  the  allegations,  and  the 
necessity  of  having  various  forms  of  stating  the  same  cause  of  action  is 
thus  fully  obviated.    Id, 

See  JcDOMKNT,  6. 

3.  Chancery. — The  old  rules  of  chancery  pleading  are  abolished  by  the  code. 

Ha  Ching  v.  Constantine^  266. 

4.  Idem— Equitable  Defense. — Under  the  provisions  of  section  49  of  the 

code,  an  equitable  defense  may  be  pleaded  to  a  legal  cause  of  action.  Id. 

5.  Complaint  —  Recognizance. — An   allegation   in  a  complaint,  that  "a 

recognizance  was  made  and  duly  delivered"  must  be  held  to  mean  that 
it  was  returned  to  the  clerk  of  the  court,  as  required  by  law;  and  such 
allegation  is  sufficient.     People  v.  Myers,  356. 

6.  Complaint — Pleading.— If  the  property  claimed  be  so  mixed  with  other 

property  that  a  delivery  of  the  specific  article  can  not  be  made,  and  the 
plaintiff  fails  to  ask  judgment  for  its  value  in  case  it  can  not  be  deliv- 
ered, the  action  of  claim  and  delivery  can  not  be  maintained.  Hull  v. 
Hull,  361. 

7.  Amended. — When  an  amended  complaint  is  filed,  it  takes  the  place  of  the 

original,  and  all  subsequent  proceedings  in  the  case  are  based  upon  the 
amended  pleading.     People  v.  Hunt,  433. 

8.  Verification. — When  the  complaint  is  not  verified,  the  answer  need  not  be 

verified.     Id, 

9.  Estoppel — Instructions. — A  party  to  an  action  can  not  avail  himself  of 

the  benefits  of  an-  estoppel,  unless  he  plead  it.  It  is  error  for  the  court 
to  submit  such  question  to  the  jury  by  instruction,  unless  it  be  pleaded. 
Ldand  v.  henbach,  469. 

10.  Demurrer — Complaint. — The  objection  that  a  complaint  does  not  state 
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facts  Bnfficient  to  constitute  a  cause  of  action,  is  never  waived.     Great- 
housti  V.  Heed^  482. 

11.  Answer — Demurkeb. — When  a  defendant  in  an  action  demurs  within 
ten  days  after  service  of  summons  upon  him,  he  has  answered  within 
meaning  of  the  statute;  and  no  judgment  for  want  of  an  answer  can  be 
rendered  against  him.     Leggett  v.  Meyers^  648. 

12.  Verification— Answer— Den lAUi. — ^When  the  complaint  is  verified,  the 
answer  must  deny,  specifically,  every  nmterial  allegation  of  the  com- 
plaint, but  need  not  traverse  mere  matters  of  surplusage.  Pence  v.  Dur- 
hiUy  550. 

13.  Answer — ^Denials. — ^A  denial  of  the  literal  truth  of  the  allegations  of  a 
complaint,  and  not  a  denial  of  every  specific  averment  in  it,  is  evasive. 
A  failure  to  deny,  specifically,  each  and  every  material  allegation  of  a 
verified  complaint^  admits  the  allegations  not  so  denied.  Norria  v. 
Olenn,  590. 

14.  Agreement — Presumptions. — Unless  an  agreement  appears  from  the 
complaint  to  have  been  verbal,  the  court  will  presume  that  it  was  in 
writing,  where  the  nature  of  the  agreement  is  such  that  it  could  not  be 
valid  unless  in  writing.     Bowman  v.  Aindie^  644. 

15.  Laches — DsFEcnyx  Complaint. — No  laches  is  imputable  to  a  defendant 
for  not  interposing  objections  to  the  complaint  at  the  first  opportunity, 
when  it  appears  that  the  plaintifif  is  not  entitled  to  recover.  Ocrman  v. 
County  ComnUmonere,  655. 

16.  On  S(JFERSEDEAS  Bonds. — In  an  action  upon  a  mpereedeaa  bond  in  a  case 
wherein  the  proceedings  have  been  staid  by  the  bond,  it  is  not  necessary 
to  allege  or  prove  that  the  action  in  which  the  bond  was  given,  was  an 
appealable  one.     Bay  v.  Bay^  705. 

17.  Assignment — Consideration. — The  consideration  of  an  assignment  need 
not  be  alleged  or  proved.     Brumback  v.  OUham,  709. 

18.  Champerty. — Unless  champerty  be  alleged  in  the  pleadings,  it  can  not 
be  considered.     Id. 

19.  Claim  and  Delivery — New  Matter. — When,  in  an  action  in  claim 
and  delivery  for  the  recovery  of  personal  property,  the  complaint  alleges 
ownership  and  a  right  to  the  possession,  the  answer  denying  these  allega- 
tions, it  is  not  error  in  the  court  to  allow  the  defendant  to  prove  his  right 
to  the  possession  by  virtue  of  a  lien  to  defeat  a  recovery  by  plaintiff. 
The  establishment  of  such  right  by  defendant  is  not  new  matter  required 
to  be  affirmatively  pleaded.     Lindsay  v.  Wyatt,  738. 

20.  Denials  upon  Information  and  Belief. — A  denial  in  an  answer  of  the 
material  averments  of  the  complaint,  upon  information  and  belief,  is 
sufficient  to  raise  an  issue  to  be  tried,  if  the  facts  are  not  within  the 
personal  knowledge  of  the  answering  defendant.     People  v.  Curtis,  753. 

21.  Practice. — Under  the  code  of  procedure  a  defendant  is  not  only  per- 
mitted, but  is  required  to  set  up  all  matters  of  defense,  by  answer  in  the 
original  action,  whether  such  matters  are  legal  or  equitable  in  their  char- 
acter.    Utah  dfc  N,  B,  Co.  v.  Crawford,  770. 

POSSESSION. 

1.  Possessory  Rights — Evidence  of  Title.— It  is  a  well-settled  rule  in 
relation  to  possessory  rights  that  prior  possession  is  prima/acie  evidence 
of  title.    Feirbauyh  v.  Masterson,  135. 
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6.  Idem. — The  mere  statement,  in  an  affidavit,  of  a  belief  that  the  witneai 

residing  in  an  adjoining  state  will  voluntarily  attend,  is  not  sufficient  to 
entitle  a  party  to  a  change  of  the  place  of  trial.     Id, 

7.  Changing  Venue. — After  two  jury  trials  without  a  verdict,  a  motion  to 

change  the  place  of  trial  should  not  be  granted,  unless  it  be  clearly 
established  that  a  fair  and  impartial  trial  could  not  be  had  in  the  ooonty 
of  defendant's  residence.     Sommercamp  v.  CcUlow,  71&  %, 

8.  Congress  having,  by  law,  given  the  district  courts  of  the  territory  joriB- 

diction  of  offenses  against  the  laws  of  the  United  States,  and  having 
given  the  justices  of  the  supreme  court  power  to  fix  the  times  and  places 
of  holding  district  courts;  by  so  fixing  them  they  have  also  fixed  the 
place  of  trial  of  offenses  against  the  laws  of  the  United  States.  Congress, 
therefore,  having,  by  means  of  the  power  thus  delegated,  fixed  the  place 
of  trial,  has  disposed  of  all  questions  of  jurisdiction  of  the  courts  as  well 
as  all  objections  to  the  jury  as  not  being  drawn  from  the  vicinage.  U. 
8.  V.  May$,  763. 

PLEADING. 

1.  Causes  or  Action — Joinder. — ^The  rule  under  the  code  allows  a  party 

to  state  as  many  causes  of  action  as  he  may  have,  if  they  are  of  a  char- 
acter to  be  properly  combined  in  the  same  complaint,  but  it  does  not  per- 
mit a  party  to  set  out  the  same  causes  under  different  forms.  PeopU  v. 
Slocum,  62. 

2.  Variance — Proofs. — It  is  considered  no  variance  from  the  proof  if  the 

facts  show  a  substantial  right  to  recover  under  the  allegations,  and  the 
necessity  of  having  various  forms  of  stating  the  same  cause  of  action  is 
thus  fully  obviated.    Id. 

See  Judgment,  6. 

3.  Chancery. — The  old  rules  of  chancery  pleading  are  abolished  by  the  code. 

Ha  Ching  v.  Constantine,  266. 

4.  Idem— EgurrABLB  Defense. — Under  the  provisions  of  section  49  of  tiie 

code,  an  equitable  defense  may  be  pleaded  to  a  legal  cause  of  action.  Id. 

5.  Complaint  —  Recognizance. — An   allegation   in  a  complaint,  that  "a 

recognizance  was  made  and  duly  delivered"  must  be  held  to  mean  that 
it  was  returned  to  the  clerk  of  the  court,  as  required  by  law;  and  such 
allegation  is  sufficient.     People  v.  Myers,  356. 

6.  Complaint — Pleading. — If  the  property  claimed  be  so  mixed  with  other 

property  that  a  delivery  of  the  specific  article  can  not  be  made,  snd  the 
plaintiff  fails  to  ask  judgment  for  its  value  in  case  it  can  not  be  deliv- 
ered, the  action  of  claim  and  delivery  can  not  be  maintained.  Hull  v. 
Bull,  361. 

7.  Amended. — Wben  an  amended  complaint  is  filed,  it  takes  the  place  of  the 

original,  and  all  subsequent  proceedings  in  the  case  are  based  upon  the 
amended  pleading.     People  v.  HutU,  433. 

8.  Verification.  — When  the  complaint  is  not  verified,  the  answer  need  not  be 

verified.     Id, 

9.  Estoppel — Instructions. — A  party  to  an  action  can  not  avail  himself  of 

the  benefits  of  an  estoppel,  unless  he  plead  it.  It  is  ern^r  for  the  court 
to  submit  such  question  to  the  jury  by  instruction,  unless  it  be  plesded. 
Ldand  v.  Jsenbackt  469. 

10.  Demurrer— Complaint. — The  objection  that  a  complaint  does  not  state 
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2.  Pbior.— To  entitle  a  party  to  hold  by  right  of  prior  possession,  there 

must  be  an  actual,  hoiiajide  occupation,  ^possts^  pedis,  a  subjection  to 
the  will  and  control.     Id. 

3.  It  is  not  necessary  that  the  occupant  should  cultivate  the    property 

clairiied.  It  is  sufficient  if  it  be  subjected  to  his  use  in  the  maimer 
pointed  out.  Neither  is  any  particular  kind  of  inclosure  required  where 
a  party  is  in  possession  of  the  land  marked  by  distinct  monuments  of 
boundary,  whether  the  same  be  a  natural  or  an  artificial  incloeure. 
Claiming  a  title  to  the  whole  tract,  the  possession  of  the  part  so  occupied 
will  draw  after  ifc  the  possession  of  the  whole.     Id, 

4.  Public   Laxds — Actual.— In    relation   to  public  lands  which  are  not 

mineral  lands,  the  title,  as  between  citizens  of  the  territory,  where  nei- 
ther connects  himself  with  the  government,  is  considered  as  vested  in 
the  first  possessor,  and  to  proceed  from  him.  This  possession  must  be 
actual,  and  not  constructive.     Id, 

5.  Prior — Actual. — Where  reliance  is  placed  upon  t^e  prior   possession 

of  the  plaintiff,  or  of  parties  through  whom  he  claims,  such  po88«!8sion 
must  be  shown  to  have  been  actual  in  him  or  them.  By  actual  posses- 
sion is  meant  a  subjection  to  the  will  and  dominion  of  the  claimant,  and 
is  usually  evidenced  by  occupation,  by  a  substantial  inclosure,  by  culti- 
vation, or  by  appropriate  use,  according  to  the  particular  locality  and 
quality  of  the  property.     Id, 

6.  Having  gone  into  the  actual  possession  of  a  portion  of  the  premises, 

they  were  entitled  to  a  reasonable  length  of  time  in  which  to  inclose 
them.  What  this  length  of  time  should  be  must,  for  the  most  part,  de- 
pend upon  the  particular  circumstances  and  locality  of  each  claim.     Id, 

7.  Of   Part. — If  a  party  were  to  locate  and  claim  for  agricultural  pur- 

poses a  tract  of  land,  and  were  to  reside  upon,  inclose,  and  cultivate  a 
portion  of  the  same,  having  artificial  monumento  sufficient  to  indicate 
generally  the  boundaries  of  the  entire  claim,  this  would  most  certainly 
be  a  substantinl  compliance  with  the  rule,  and  such  possession  of  a  part 
would  draw  after  it  the  possession  of  the  whole.     Id, 

8.  PuBUC   Lands. — If  the  public  lands  of  the  United  States  are  claimed 

by  virtue  of  possession  alone,  the  claimant  is  bound  to  take  such  precau- 
tionary steps  as  will  advise  all  the  world  of  his  rights.  Forsythe  v.  Rich- 
ardwn,  459. 

9.  Damages— Of  Land. — ^The  lawful  possession  of  land  is  all  that  is  re- 

quired to  enable  a  plaintiff  to  recover  damages  for  building  a  dam  across 
a  watercourse  running  through  such  land,  by  reason  whereof  the  water 
is  thrown  back  upon  the  land  of  plaintiff.     Norris  v.  Olenn,  590. 

10.  An  occupancy  of  one  legal  subdivision  does  not  draw  to  it  another 
legal  8ub<iivision,  though  contiguous  to  or  immediately  adjoining  iti 
TJwmpson  v.  Holbrook,  609. 

POSSESSORY  RIGHTS. 

1.  Prior  Posskssion — Evidence  of  Title. — It  is  a  well-settled  rule  in  re- 

lation to  possessory  rights  that  prior  possession  is  prima  facie  evidence 
of  title.     Feirbauf/h  v.  Masterson,  135. 

2.  It  is  not  Necessary  that  the  Occupant  should  Cultivate  the  prop- 

erty claimed.  It  is  sufficient  if  it  be  subjected  to  his  use  in  the  manner 
pointed  out.     Neither  is  any  particular  kind  of  inclosure  required  where 
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is  in  possession  of  the  land  marked  by  distinct  monnments  of 
kry,  whether  the  same  be  a  natural  or  an  artificial  inclosnre. 
ng  a  title  to  the  whole  tract,  the  possession  of  the  part  so  occu- 
ill  draw  after  it  the  possession  of  the  whole.     Id, 

PRACTICE. 

CERTincATX. — ^The  certificate  of  the  clerk  of  the  district  court 
"judgment  has  been  duly  appealed**  will  not  cure  any  defects  in 
>rd.     It  is  for  the  court  to  determine  that  question  from  the 

Moore  v.  KoMy,  55. 
SCB — Waiter. — A  party  appearing  generally,  in  a  suit  or  pro- 
thereby  cures  whatever  defects  may  exist  in  the  original  process 
him  into  court.    Id, 

TARY  Appearance  in  an  action  is  as  effectual  for  any  purpose  as 
ice  of  process.     Id, 
Action — Pleading — Joinder. — The  rule  under  the  code  al- 
to state  as  many  causes  of  action  as  he  may  have,  if  they 
character  to  be  properly  combined  in  the  same  complaint,  but  it 
permit  a  party  to  set  out  the  same  causes  under  different  forms. 
Sloeumy  62. 

lL — Newly  Discovered  Evidence. — If  the  newly  discovered 
I  brings  to  light  some  new  fact  bearing  upon  the  main  question  at 
would  be  likely  to  change  the  result,  a  new  trial  should  be 
Flannagan  v.  ^ewberg,  78. 

TO  Sue. — The  people  have  the  legal  capacity  to  sue  upon 
[of  bonds  given  by  defendants  in  criminal  actions.     People  v. 

. — It  is  error  to  enter  judgment  against  one  of  the  defendants, 

|ing  sustained  a  demurrer  to  the  complaint  upon  the  ground  that 

ling  "does  not  state  facts  suflScient  to  constitute  a  cause  of 

'ithout  first  amending  the  same.     Lowe  v.  Tuimer,  107. 

$AKE  OF  Harmon iziNo  the  Practice  in  legal  and  equitable 

Id  to  give  effect  to  the  spirit  of  our  code,  we  incline  to  the  opin- 

fthe  practice  is,  to  proceed  against  a  decree  in  order  to  annul  or 

|de  in  the  same  manner  as  against  a  judgment  entered  in  a  court 

Oro  Fino  AI,  Co.  v.  Cull^,  113. 

iQ  Injunction. — A  party  denying  the  allegations  of  a  bill  in 

[and  desiring  to  procure  the  dissolution  of  an  injunction  on  the 

of  having  denied  the  equities  of  such  bill,  must  controvert  di- 

y  material  allegation  of  such  bill;  he  must  not  undertake  to 

facts,  must  not  confess  and  avoid.     It  must  simply  be  a  plain, 

Kjuivocal  denial.     Id. 

E  whole  Equity  of  the  Cobiplaint  is  Denied  by  the  an- 

defeudant  is  entitled  to  a  dissolution  of  the  injunction  pendente 

the  plaintiff*s  title  is  established  by  proper  evidence  on  the  hear- 

B  cause.     But  to  have  this  effect  the  denial  of  such  equities 

I'uU  and  specific,  and  must  cover  the  whole  ground.     Id, 

ARE  Admitted  which  Qualify  a  general  denial;  if  the  denials 

vely  made;  or  if,  on  examination  of  the  circumstances,  the  court 

lat  the  facts  warrant  the  continuance  of  the  injunction  notwi^' 
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2.  Pbior.>-To  entitle  a  party  to  hold  by  right  of  prior  possession,  there 

must  be  an  actoal,  bona  fide  occupation,  a  possesaio  pedis,  a  subjection  to 
the  will  and  control.     Id, 

3.  It  is  not  necessary  that  the  occupant  should   cultivate  the    property 

claiihed.  It  is  sufficient  if  it  be  subjected  to  his  use  in  the  manner 
poiuted  out.  Neither  is  any  particular  kind  of  inclosure  required  where 
a  party  is  in  possession  of  the  laud  marked  by  distinct  monuments  of 
boundary,  whether  the  same  be  a  natural  or  an  artificial  inc)o«ure. 
Claiming  a  title  to  the  whole  tract,  the  possession  of  the  part  so  occapied 
will  draw  after  it  the  possession  of  the  whole.     Id. 

4.  Public   Lands — Actual. — In    relation  to  public  lands  which  are  not 

mineral  lands,  the  title,  as  between  citizens  of  the  territory,  where  nei- 
ther connects  himself  with  the  government,  is  considered  as  vested  in 
the  first  possessor,  and  to  proceed  from  him.  This  possession  most  be 
actual,  and  not  constructive.     Id. 

5.  Prior — Actual. — Where  reliance  is  placed  upon  the  prior  possession 

of  the  plaintiff,  or  of  parties  throagh  whom  he  claims,  such  possession 
must  be  shown  to  have  been  actual  in  him  or  them.  By  actual  posses- 
sion is  meant  a  subjection  to  the  will  and  dominion  of  the  claimant,  and 
is  usually  evidenced  by  occupation,  by  a  substantial  inclosure,  by  culti- 
vation,  or  by  appropriate  use,  according  to  the  particular  locality  and 
quality  of  the  property.     Id, 

6.  Having  gone  into  the  actual  possession  of  a  portion  of  the  premises, 

they  were  entitled  to  a  reasonable  length  of  time  in  which  to  inclose 
them.  What  this  length  of  time  should  be  must,  for  the  most  part,  de- 
pend upon  the  particular  circumstances  and  locality  of  each  chum.     Id, 

7.  Of   Part. — If  a  party  were  to  locate  and  claim  for  agricultural  pur- 

poses a  tract  of  land,  and  were  to  reside  upon,  inclose,  and  cultivate  a 
portion  of  the  same,  having  artificial  monuments  sufficient  to  indicate 
generally  the  boundaries  of  the  entire  claim,  this  would  most  certainly 
be  a  substantinl  compliance  with  the  rule,  and  such  possession  of  a  part 
would  draw  after  it  the  possession  of  the  whole.    I<L 

8.  Public  Lands. — If  the  public  lands  of  the  United  States  are  claimed 

by  virtue  of  possession  alone,  the  claimant  is  bound  to  take  such  precau- 
tionary steps  as  will  advise  all  the  world  of  his  rights.  FoT9yihe  v.  Rich- 
ardmn,  459. 

9.  Damages— Of  Land. — ^The  lawful  possession  of  land  is  all  that  is  re- 

quire<i  to  enable  a  plaintiff  to  recover  damages  for  building  a  dam  across 
a  watercourse  running  through  such  land,  by  reason  whereof  the  water 
is  thrown  back  upon  the  land  of  plaintiff.     Norris  v.  Olenn,  590. 

10.  An  occupancy  of  one  legal  subdivision  does  not  draw  to  it  another 
legal  subdivision,  though  contiguous  to  or  immediately  adjoining  it^ 
Thompson  v.  Holbrook,  609. 

POSSESSORY  RIGHTS. 

1.  Prior  Possession — Evidence  of  Title. — It  is  a  well-settled  rule  in  re- 

lation to  possessory  rights  that  prior  possession  is  prima  /acie  evidence 
of  title.     Feirhaugk  v.  Master son^  135. 

2.  It  is  not  Necessary  that  the  Occupant  should  Cultivate  the  prop- 

erty claimed.  It  is  sufficient  if  it  be  subjected  to  his  use  in  the  manner 
pointed  out.     Neither  is  any  particular  kind  of  inclosure  required  where 
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a  party  is  in  possession  of  the  land  marked  by  distinct  monnments  of 
boundary,  whether  the  same  be  a  natural  or  an  artificial  inclosure. 
Claiming  a  title  to  the  whole  tract,  the  possession  of  the  part  so  occu- 
pied will  draw  after  it  the  possession  of  the  whole.     Id, 

PRACTICE. 

1.  Clerk's  Cbrthicatb. — ^The  certificate  of  the  clerk  of  the  district  court 

that  the  **  judgment  has  been  duly  appealed"  will  not  cure  any  defects  in 
the  record.  It  is  for  the  court  to  determine  that  question  from  the 
record.     Moore  v.  KoMy,  55. 

2.  Appearance — Waiter. — A  party  appearing  generally,  in  a  suit  or  pro- 

ceeding, thereby  cures  whatever  defects  may  exist  in  the  original  process 
to  bring  him  into  court.     Id, 

3.  A  Voluntary  Appearance  in  an  action  is  as  effectual  for  any  purpose  as 

due  service  of  process.     Id. 

4.  Causes  of  Action — Pleading — Joinder. — The  rule  under  the  code  al- 

lows a  party  to  state  as  many  causes  of  action  as  he  may  have,  if  they 
are  of  a  character  to  be  properly  combined  in  the  same  complaint,  but  it 
does  not  permit  a  party  to  set  out  the  same  causes  under  different  forms. 
People  V.  Slocum,  62. 
6.  New  Trial — Newly  Discovered  Evidence. — If  the  newly  discovered 
evidence  brings  to  light  some  new  fact  bearing  upon  the  main  question  at 
issue,  and  would  be  likely  to  change  the  result,  a  new  trial  should  be 
granted.     Flannagan  v.  Newberg,  78. 

6.  Capacity   to   Sue. — The  people  have  the  legal  capacity  to  sue  upon 

breaches  of  bonds  given  by  defendants  in  criminal  actions.  People  v. 
Bugbee,  88. 

7.  Judgment. — It  is  error  to  enter  judgment  against  one  of  the  defendants, 

after  having  sustained  a  demurrer  to  the  complaint  upon  the  ground  that 
such  pleading  "does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,"  without  first  amending  the  same.     Lotce  v.  Turner ^  107. 

8.  For  the  Sake  of  Harmonizing  the  Practice  in  legal  and  equitable 

cases,  and  to  give  effect  to  the  spirit  of  our  code,  we  incline  to  the  opin- 
ion that  the  practice  is,  to  proceed  against  a  decree  in  order  to  annul  or 
set  it  aside  in  the  same  manner  as  against  a  judgment  entered  in  a  court 
of  law.     Oro  Fino  M,  Co.  v.  CuUen,  1 13. 

9.  Dis:%olvino  Injunction. — A  party  denying  the  allegations  of  a  bill  in 

equity,  and  desiring  to  procure  the  dissolution  of  an  injunction  on  the 
ground  of  having  denied  the  equities  of  such  bill,  must  controvert  di- 
rectly every  material  allegation  of  such  bill;  he  must  not  undertake  to 
set  up  new  facts,  must  not  confess  and  avoid.  It  must  simply  be  a  plain, 
direct,  unequivocal  denial.     Id. 

10.  When  the  whole  Equity  of  the  Complaint  is  Denied  by  the  an- 
swer, the  defendant  is  entitled  to  a  dissolution  of  the  injunction  pendente 
lite  until  the  plaintiff's  title  is  established  by  proper  evidence  on  the  hear- 
ing of  the  cause.  But  to  have  this  effect  the  denial  of  such  equities 
must  be  full  and  specific,  and  must  cover  the  whole  ground,     {d. 

11.  If  Facts  are  Admitted  which  Qualify  a  general  denial;  if  the  denials 
be  evasively  made;  or  if,  on  examination  of  the  circumstances,  the  court 
deem  that  the  facts  warrant  the  continuance  of  the  injunction  notwith- 
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standing  a  formal  denial  may  have  been  made,  the  rule  will  not  be  ap- 
plied.   Id, 

12.  ExcBFTiONS. — It  is  undoubtedly  the  general  rule  that  when  a  party  seeks 
to  reverse  a  judgment  rendered  in  the  inferior  court,  he  must  except  to 
the  ruling  of  the  court  and  assign  the  error  in  this  court  on  appeaL 
Lamkin  v.  Sterling,  120. 

13.  The  Excsptioxs  to  the  Rule  that  exceptions  must  be  first  taken  in  the 
court  below  are  where  a  complaint  is  so  radically  defective  that  it  dis- 
closes no  cause  of  action  and  will  not  support  a  judgment;  and  where  a 
judgment  has  been  taken  by  default  and  the  appellant  could  not  except 
by  reason  of  his  non-appearance,  and  who  was  bound  to  see  that  the  pro- 
ceedings were  regular  and  legaL     Id. 

14.  There  is  no  Rclb  of  Pbactice  Governing  Legal  Proceedings  more 
clearly  defined,  nor  better  settled,  than  that  any  objections  of  whatever 
character,  whether  with  reference  to  the  regularity  of  the  proceedings  on 
the  trial  of  the  cause,  or  to  error  of  law  committed  by  the  judge  in  rela- 
tion to  a  motion,  or  of  any  ruling  whatever  on  a  question  of  law  arising 
during  the  proceedings,  must  be  taken  at  once,  at  the  time  when  the 
question  arises.    Id, 

15.  Equitable  Jurisdiction — Legal  Jurisdiction. — ^Legal  and  equitable 
relief  may  be  sought  in  the  same  action,  and  by  the  same  complaint,  but 
the  grounds  therefor  must  be  distinctly  and  separately  stated.  Wa 
Ching  V.  CotutarUine,  266. 

16.  Appeal. — Upon  an  appeal  from  a  judgment,  without  a  statement  or  bill 
'of  exceptions,  nothing  can  be  considered  but  the  judgment  roll.     Crcumble 

V.  Duntoell,  268. 

17.  Appeals — Writs  op  Error — Bills  of  Exception. — The  legislative  as- 
sembly has  authority  to  regulate  the  mode  of  taking  and  allowing  writs 
of  error,  bills  of  exception,  and  appeals;  and  such  regulations,  when 
made,  apply  to  all  cases,  whether  arising  under  the  laws  of  the  United 
States,  or  of  the  territory.     U,  S.  v.  GiUon^  364. 

18.  Appeal — Notice  of  Appeal — Undertaking  on  Appeal. — Three  thingi 
are  necessary  in  order  to  perfect  an  appeal,  and  to  give  the  supreme 
court  jurisdiction.  1.  A  notice  of  appeal  must  be  filed  as  required  by 
law.  2.  A  copy  of  the  notice  must  be  served  on  the  adverse  party  or 
his  attorney.  3.  An  undertaking  must  be  filed  within  five  days  after 
filing  notice  of  the  appeal.    Shiaaler  v.  Crooks,  369. 

19.  A  Failure  bt  Plaintiff  to  Deny,  by  affidavit,  the  genuineness  and  due 
execution  of  an  instrument  in  writing  set  forth  in  the  answer  as  the 
foundation  of  the  defense,  does  not  preclude  the  plaintiff  from  showing, 
on  the  trial,  that  it  was  procured  by  fraud  or  misrepresentation.  Cox  v. 
N.  W.  Stage  Co. ,  376. 

20.  Certiorari. — Three  things  are  necessary  to  be  shown  to  warrant  the 
granting  of  a  writ  of  certiorari  to  the  district  judge:  1.  That  the  judge 
exceeded  his  jurisdiction.  2.  That  there  is  no  appeal.  3.  That  there  is 
no  other  plain,  speedy,  and  adequate  remedy.     People  v.  Lindsay,  394. 

21.  Dismissing  Writ. — A  writ  of  certioraci  improperly  granted,  will  be  dis- 
missed on  motion.     Id. 

22.  Certiorari. — Certiorari  will  not  lie  until  the  case  has  been  finally  dis- 
posed of  in  the  inferior  court.     Id. 

23.  Evidence — Error.— It  is  not  error  for  the  court  below  to  admit  im- 
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proper  eridence,  sVich  as  a  sberiff's  deed,  without  first  showing  a  valid 
jadgment,  nnless  objection  be  made  to  its  introduction.  Leland  v.  Isen- 
beck,  469. 

24.  Refekke. — ^The  only  order  under  which  a  referee  can  act,  is  the  one  duly 
made  and  entered  of  record  before  he  enters  upon  his  duties;  to  that  he 
must  look  for  his  authority,  and  he  can  not  go  beyond  it.  Taylor  v. 
Peterson,  613. 

25.  Amendments. — An  order  appointing  a  referee  may  not  be  amended 

against  objections,  after  such  referee  has  acted,  so  as  to  make  valid  acts 

not  authorized  by  the  original  order  appointing  him  and  prescribing  his 

duties.    Id. 

See  New  Trial,  5,  6. 

26.  Bills  of  Review. — After  a  defendant  has  demurred  to  a  bill  of  review, 
he  can  not  raise  an  objection  to  the  right  of  the  plaintiff  to  file  it.  To 
avail  himself  of  such  objection,  he  should  move  the  court,  on  his  first 
appearance,  to  strike  the  bill  from  the  files,  or  to  dismiss  the  suit.  Ilyde 
V.  Lamherwm,  639. 

27.  A^swER — Demurrer— Pleading. — When  a  defendant  in  an  action  de- 
murs within  ten  days  after  service  of  summons  upon  him,  he  has  answered 
within  meaning  of  the  statute;  and  no  judgment  for  want  of  an  answer  can 
be  rendered  against  him.     LeggeU  v.  Meyers,  648. 

28.  Causes  of  Action. — Those  causes  of  action  growing  directly  out  of  the 
breach  of  an  undertaking  can  be  the  subject  of  but  one  action.  Pence  v. 
Durbin,  650. 

29.  Answer — Waiver. — An  answer  by  a  party,  after  the  overruling  of  his 
demurrer,  waives  all  defects  in  the  complaint,  except  those  which  may 
properly  be  taken  advantage  of  on  a  motion  in  arrest  of  judgment.     Id. 

30.  Defective  Verification— Motion  to  Strike  out. — An  answer  can  not 
be  disregarded  because  of  a  defective  verification.  A  judgment  rendered 
on  the  pleadings  upon  the  grounds  of  such  defect,  is  erroneous.  The 
only  proper  mode  of  reaching  such  a  defect  is  by  a  motion  to  strike  out. 
Id. 

31.  Verification. — A  verification  of  a  pleading  made  by  a  person  not  a  party 
to  the  action  is  sufficient  if  it  shows  any  statutory  reason  why  it  is  not 
made  by  a  party  to  the  action.     Id. 

32.  Due  Diligence. — Where  a  witness  is  beyond  the  reach  of  the  process  of 
the  court,  a  party  desiring  his  testimony  must  sue  out  a  commission  to 
take  his  deposition,  and  a  failure  to  do  so  shows  a  want  of  due  diligence 
and  a  neglect  to  use  the  proper  means  to  obtain  the  evidence.  Alvord  v. 
U,  S.,  685. 

33.  Production  of  Documents — Notice. — When  documentary  evidence 
which  a  party  needs  in  the  trial  of  a  cause,  is  in  the  hands  or  under  the 
control  of  the  opposite  party,  before  the  latter  can  be  required  to  produce 
it  on  the  trial,  he  must  have  due  notice  thereof.  When  he  has  it  in  his 
possession,  in  court  at  the  trial,  notice  at  the  time  is  sufficient;  other- 
wise, to  be  effectual,  it  must  be  served  upon  him  a  sufficient  length  of 
time  before  the  trial  to  enable  him  to  produce  it.    Id. 

34.  Judgment  on  the  Pleadings. — If  the  allegations  of  a  complaint  are  not 
denied  by  the  defendant,  the  plaintiff  is  entitled  to  a  judgment  on  the 
pleadings,  without  any  proof  on  his  part.     Id, 

35.  Appeal — Notice. — An  appeal  to  the  supreme  oourt  can  not  be  taken  ex- 
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lawful  in  itaelf  and  intended  to  protect  the  public,  ia  a  good  bond.  Peo- 
ple y.  Slocum,  62. 

4.  Ip  the  Bond  which  the  law  required  of  the  defendants  was  not  given,  if 
the  one  given,  instead  of  containing  all  the  conditions  which  it  should 
have  contained,  was  less  onerons,  this  is  no  defense  to  the  breach  of  those 
conditions  to  which  the  defendants  were  parties.    Id. 

6.  Statutort  BbyD— Officbk. — If  a  person  get  possession  of  an  office  by 
usurpation  only,  and  give  a  statutory  or  a  legal  bond,  and  a  breach  of  its 
conditions  be  committed,  he  is  as  much  liable  on  such  bond  aa  tbcnigfa 
he  had  been  duly  elected  or  appointed.     Id. 

6.  Obstructing — Notice. — While  the  statute  requires  an  officer  to  inform  a 

party  upon  whom  he  is  about  to  serve  criminal  process  of  his  office  and 
purpose,  this  need  not  be  done  when  the  officer  is  well  known  to  such 
person.     People  t.  Nctgh^  206. 

7.  Courts. — ^Courts  will  take  official  cognizance  of  their  own  officov.   People 

V.  Butler,  231. 

8.  Term  of  Office.— The  right  of  an  officer  to  hold  office  until  his  successor 

is  elected  and  qualified,  is  as  much  a  part  of  his  estate  in  the  office  sa  the 
original  term  for  which  he  was  elected.  People  v.  Oreen,  235. 
0.  Requisition — Agent. — The  position  of  an  agent  named  in  a  requisition  to 
receive  and  return  a  fugitive  from  justice,  is  an  office;  and  such  (^cer  is 
entitled  to  the  fees  and  emoluments  fixed  by  law  for  his  services.  SetUe 
V.  Sterling,  259. 

10.  Territorial  Treasurer. — ^The  territorial  treasurer  must  pay  the  terri- 
torial indebtedness  in  such  funds  as  he  receives.  He  can  not  legally  pay 
in  any  other  funds.     Crutcher  t.  Sterling,  306. 

11.  Collectors  of  Taxb.s.— The  tax  collectors  of  the  several  counties  in 
the  territory  have  no  right  to  demand  the  payment  of  taxes  in  gold  coin. 
or  in  anything  but  the  legal  currency  of  the  United  States  at  its  par 
value;  and  they  must  pay  over  the  same  kind  of  funds  received  by  them. 
Id, 

12.  Controller. — It  is  the  duty  of  the  controller  to  carefully  examine  all 
claims  against  the  territory  presented  t6  him  for  allowance,  and  if  he  is 
not  satisfied  that  such  claim  is  correct,  or  if  it  be  not  presented  within 
two  years  from  the  time  it  accrued,  he  may  reject  it,  notwithstanding 
the  certificate  of  the  prison  commiasioner  stating  that  it  is  correct. 
Crutcher  v.  Cram,  372. 

13.  District  Attornbt  of  the  Uioted  States. — Congress  having  failed  to 
provide  that  this  officer  should  prosecute  in  cases  arising  under  territorial 
laws,  he  can  act  as  prosscuting  attorney  only  when  the  courts  are  exer- 
cising jurisdiction  as  circuit  and  district  courts  of  the  United  States. 
People  V.  Heed,  402. 

14.  Presumption. — Every  officer  is  presumed  to  do  his  duty.  People  v. 
Owyhee  Lumber  Co.,  420. 

15.  Assessor — ^Tax  Collector — Official  Oath. — An  assessor  and  tax  col- 
lector, whose  oath  of  office  as  both  asscsscM*  and  tax  collector  is  indorsed 
on  his  hond  as  assessor,  is  not  required  to  take  another  oath  as  tax  col- 
lector when  he  files  his  bond  as  tax  collector.  Gorman  v.  County  Com- 
misttiofiera,  553. 

16.  Official  Bond — ^Approval  of  Commissioners. — It  is  the  duty  of  the 
board  of  county  commissioners  to  approve  the  bond  of  an  assessor  and 
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tax  collector  pro  forma,  if,  upon  its  face,  it  is  prima  facie  good.  The 
board  may,  at  any  time  afterwards,  cite  the  sureties,  to  make  a  further 
justification,  and,  in  case  it  is  deemed  insufficient,  may  cite  the  officer  to 
show  cause  why  his  office  should  not  be  declared  vacant.    Id, 

17.  Tax  CoLLiECTroR — Official  Bond. — A  tax  collector  is  not  required,  by 
statute,  to  give  a  bond  with  sureties  in  double  the  amount  of  the  whole 
penal  sum  of  his  bond.     Id. 

18.  Intendments. — Every  intendment  of  the  law  is  to  be  taken  in  favor  of 
those  whom  the  people  have  elected  to  serve  in  an  official  capacity. 
Courts  should  not  seek  an  excuse  to  defeat  the  will  of  the  people,  but 
rather  to  carry  out  and  perfect  it.     Id, 

19.  Feies. — ^A.  was  duly  elected  to  the  office  of  assessor  and  tax  collector,  and 
presented  his  bond  for  approval  to  the  county  commissioners,  who  refused 
to  accept  it,  and  thereupon  appointed  B.  to  fill  the  office.  B.  duly 
qualified,  collected  the  taxes,  and  received  compensation  therefor:  Held^ 
that  A.,  on  being  restored  to  office,  could  not  recover  from  the  county  the 
fees  to  which  he  would  have  been  entitled  if  in  office.  Carman  v. 
County  Comfniiisioners,  655. 

20.  Idkm. — Tlie  right  to  compensation  is  an  incident  to  the  services  rendered, 
and  not  to  the  office.    Id. 

21.  Officer  de  Facto. — The  incumbent  of  an  office,  though  only  an  officer 
de  facto  under  color  of  right,  is  alone  entitled  to  compensation  for  the 
services  performed  by  him.     Id, 

22.  QoAUFicATioNS  TO  HoLD  OFFICE. — If  a  porsou  elected  to  a  county  office 
is  not  qualified  to  hold  and  enter  into  the  same,  at  the  time  fixed  by  law 
therefor,  the  office  is  vacant  and  may  be  filled  by  appointment.  People 
y.  Curtis,  753. 

OFFICIAL  BONDS. 

1.  A  Bond  not  Filling  the  Statutobt  Requisites,  yet  which  is  lawful  in 

itself  and'  intended  to  protect  the  public,  is  a  good  bond.  People  v. 
Slocum^  62. 

2.  If  the  Bond  which  the  law  required  of  the  defendants  was  not  given, 

if  the  one  given,  instead  of  containing  all  the  conditions  which  it  should 
have  contained,  was  less  onerous,  this  is  no  defense  to  the  breach  of  those 
conditions  to  which  the  defendants  were  parties.     Id. 

3.  Statutory  Bond — Officer. — If  a  person  get  possession  of  an  office  by 

usurpation  only,  and  give  a  statutory  or  a  legal  bond,  and  a  breach  of  its 
conditions  be  committed,  he  is  as  much  liable  on  such  bond  as  though  he 
had  been  duly  elected  or  appointed.     Id. 

4.  Sureties. — The  sum  set  opposite  the  names  of  the  respective  parties  sub- 

scribing a  bond  joint  and  several  by  its  terms,  is  intended  to  show  the 
sums  for  which  they  intend  to  justify  and  to  fix  their  liabilities  towards 
each  in  the  event  of  the  collection  of  the  penalty.  Id, 
6,  Approval  of  Commissioners.— It  is  the  duty  of  the  board  of  county 
commissioners  to  approve  the  bond  of  an  assessor  and  tax  collector  pro 
forma,  if,  upon  its  face,  it  Ib  prima  facie  good.  The  board  may,  at  any 
time  afterwards,  cite  the  sureties,  to  make  a  further  justification,  and,  in 
case  it  is  deemed  insufficient,  may  cite  the  officer  to  show  cause  why  his 
office  should  not  be  declared  vacant.  Gorman  v.  County  Commiwiioyiers, 
553. 
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6.  Tax  Collector. — ^A  tax  collector  is  not  required,  by  statute,  to  give  a 

bond  with  sureties  in  double  the  amount  of  the  whole  penal  sum  of  his 
bond.     Id, 

7.  Conversion. — In  an  action  upon  an  official  bond  for  a  breach  of  duty,  an 

allegation  that  the  defendant  unlawfully  conrerted  money  to  his  own 
use,  does  not  change  the  action  into  one  of  tort.    Alvord  v.  U,  8.,  585. 

ORDER 

Appeal — Appealable  Order. — An  order  overruling  a  motion  for  a  stay 
of  proceedings  under  a  void  judgment  may  be  appealed  from,  or  bronght 
to  this  court  for  review,  by  writ  of  error;  and  such  appeal  brings  under 
review  the  whole  record  in  the  case.    Alexander  v.  Leland,  425. 

ORGANIC  ACT. 

1.  Crihinal  Law  JtmisDicrioN— Justices'  Courts— Legislative  Power. — 

The  legislature  has  no  power,  under  the  organic  act,  to  authorize  a  jus- 
tice of  the  peace  to  try  a  criminal  case  in  which  the  fine  or  penalty  ex- 
ceeds, or  may  exceed,  one  hundred  dollars.     People  v.  Maxon^  330. 

2.  United  States  Dibtrict  Attorney. — The  United  States  district  attorney 

has  no  right,  power,  or  authority,  except  that  conferred  upon  him  by  law 

prescribing  his  duties.     The  designation  of  "attorney  for  said  territory," 

as  used  in  our  organic  act,  is  synonymous  with  that  of  '*the  attorney  of 

the  United  States,'*  in  the  organic  act  of  Washington  territory.    People 

V.  Heed,  402. 

PARDON. 

Legislative  Power. — An  act  of  the  legislative  assembly  of  the  territory  re- 
mitting the  penalty  imposed  in  a  criminal  action,  duly  approved  by  the 
governor,  is  equivalent  to  a  pardon.     People  v.  Siewarty  546. 

PARTIES. 

1.  Contract — Partv  Plaintiff. — When  a  contract  is  made  with  a  party  in 

which  another  has  a  beneficial  and  resulting  interest,  the  party  with 
whom  the  contract  was  made  has  the  right  to  recover  though  he  allege 
the  injury  only  to  be  to  the  stranger  to  the  instrument  or  contract.  Peo^ 
pie  V.  Sloeum,  62. 

2.  Capacity  to  Sue. — The  people  have  the  legal  capacity  to  sue  upon  breaches 

of  bonds  given  by  defendants  in  criminal  actions.     People  v.  Bughee,  88. 

3.  Am KN DING  BY  ADDING. — The  district  court  has  the  right  at  any  time  to 

call  in  other  parties,  or  to  cause  the  proceedings  to  be  amended  in  that 
particular  by  striking  out  or  adding  the  names  of  sny  parties,  which  may 
be  necessary  to  accomplish  the  ends  of  justice  and  secure  the  interests  of 
all.     Oro  Fino  M,  Co,  v.  Ctdlen,  113. 

4.  Joint  Contract. — All  parties  jointly  liable  <»  a  contract  must  be  made 

defendants  in  an  action  on  the  contract.     People  v.  Sloper,  158. 

5.  Writ  of  Error. — A  writ  of  error  may  be  sued  out,  under  the  statute,  by 

one  or  more  of  several  defendants,  without  joining  their  co-defendants  in 
the  writ.     Alexander  v.  Leland,  425. 

6.  In  an  action  to  settle  rights  under  the  town-site  act,  the  mayor  of  the  city 

is  not  a  necessary  party.     Forsi/tfte  v.  Riehardton,  459. 

7.  EgriTY — Multiplicity  of  Suits. — The  doctrine  of  the  interposition  of  a 

court  of  equity  to  prevent  a  multiplicity  of  suits  can  not  be  maintained 
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where  there  is  simply  a  multitude  of  individuals,  plaintiffs,  whose  seyeral 
interests  are  not  dependent  upon  one  another.    Wilkerson  t.  IVallfrs,  564. 

8.  Collateral  Attacks—Administrator. — Where  an  administrator  of  a 

deceased  person *8  estate  brings  an  action  upon  a  promissory  note  due  the 
estate,  the  authority  of  such  administrator  can  not  be  attacked  by  the  de- 
fendant, on  the  grounds  that  his  appointment  was  irregularly  made. 
Having  no  interest  in  the  estate,  it  is  a  matter  of  no  importance  to  the 
defendants,  if  they  would  be  protected  from  a  second  payment  of  the 
same  sum.     Oledf7ming  v.  McNuit,  592. 

9.  Ck)UNTT. — A  county  can  not  be  made  a  party  in  an  appeal  from  an  order  of 

the  board  of  commissioners.  It  can  only  be  proceeded  against  by  an  ac- 
tion under  the  provisions  of  the  statute  which  authorizes  suits  against  a 
county.     Oorman  v.  County  ComnMnoners,  627. 

10.  Assignee. — The  assignee  of  a  chose  in  action  is  in  all  cases  the  proper 
party  to  sue.     Brumbaek  v.  Oldham^  709. 

11.  Assignee. — The  assignee  of  an  account  may  bring  an  action  upon  it,  in 
his  own  name,  though  the  assignor  retain  an  interest  in  it.     Id, 

12.  "Adverse  Party"  Defined. — ^The  term  "  adverse  party"  in  section  201 
of  our  civil  practice  act  has  the  same  signification  as  to  matters  deemed 
excepted  to  as  the  term  **  aggrieved  party,"  in  section  436  of  the  same 
act    Fcx  V.  West^  782. 

PERSONAL  PROPERTY. 

1.  Statute  of  Frauds — Change  of  Possession. — ^The  statute  of  frauds  does 

not  require  personal  property  to  be  removed  from  the  place  where  situ- 
ated when  sold.  It  does  not  in  any  sense  refer  to  the  place,  but  to  the 
actual  a^d  continued  change  of  possession.     Hazard  v.  Co/«,  276. 

2.  Claim  and  Delivery. — To  support  an  action  of  claim  and  delivery,  the 

property  must  be  a  personal  chattel  at  the  time  of  the  taking,  and  not 
something  which  has  been  turned  into  a  chattel  by  reason  of  having  been 
separated  from  the  freehold  by  the  defendant.     Hull  v.  Hull,  361. 

PLACE  OF  TRIAL. 

1.  Changing — Practice. — The  question  of  changing  the  place  of  trial  in 

order  that  the  defendant  may  have  an  impartial  trial,  involves  an  issu- 
able fact,  and  when  an  application  is  made  for  that  purpose  upon  aflSda- 
vits,  it  ia  proper  to  admit  counter-affidavits  to  enable  the  court  to  judge 
of  the  necessity  for  such  change.     Hyde  v.  Harkness,  601. 

2.  Idem  -  -Burden  of  Proof. — The  burden  of  showing  that  an  impartial  trial 

can  not  be  had  is  on  the  party  making  the  application,  and  even  if  there  is 
a  slight  preponderance  of  evidence  in  favor  of  the  application,  this  court 
will  not  reverse  the  action  of  the  court  below  for  that  reason.     Id: 

3.  Idem — Discretion. — Granting  &  change  of  venue  is  a  matter  in  the  sound 

discretion  of  the  court,  and  will  not  be  reviewed  except  in  cases  of  abuse. 
Id. 

4.  The  convenience  of  witnesses  residing  in  a  neighboring  state  will  not  en- 

title a  party  to  a  change  of  the  place  of  trial.     Shirley  v.  Nodine,  696. 

5.  Idem — Practice. — An  affidavit  stating  that  a  party  believes  the  con- 

venience of  witnesses  will  be  promoted  by  a  change  of  the  place  of  trial, 
is  not  sufficient  without  showing  upon  what  grounds  such  belief  is 
founded.     Id. 
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6.  Idem. — ^The  mere  statement,  in  an  affidavit,  of  a  belief  that  the  witn< 

residing  in  an  adjoining  state  will  voluntarily  attend,  is  not  sufficient  to 
entitle  a  party  to  a  change  of  the  place  of  trial.    Id, 

7.  Chanoino  Venue. — After  two  jury  trials  without  a  verdict,  a  motion  to 

change  the  place  of  trial  should  not  be  granted,  unless  it  be  clearly 
established  that  a  fair  and  impartial  trial  could  not  be  had  in  the  county 
of  defendant's  residence.     Sommercamp  v.  CcUlow,  716. 

8.  Congress  having,  by  law,  given  the  district  courts  of  the  territory  juris- 

diction of  offenses  against  the  laws  of  the  United  States,  and  having 
given  the  justices  of  the  supreme  court  power  to  fix  the  times  and  places 
of  holding  district  courts;  by  so  fixing  them  they  have  also  fixed  the 
place  of  trial  of  offenses  against  the  laws  of  the  United  States.  Congress, 
therefore,  having,  by  means  of  the  power  thus  delegated,  fixed  the  place 
of  trial,  has  disposed  of  all  questions  of  jurisdiction  of  the  court,  as  well 
as  all  objections  to  the  jury  as  not  being  drawn  from  the  vicinage.  (7. 
S.  V.  May$,  703. 

PLEADING. 

1.  Causbs  or  AcnoN — Joindxr. — ^The  rule  under  the  code  allows  a  party 

to  state  as  many  causes  of  action  as  he  may  have,  if  they  are  of  a  char- 
acter to  be  properly  combined  in  the  same  complaint,  but  it  does  not  per- 
mit a  party  to  set  out  the  same  causes  under  different  forms.  People  v. 
Slocum,  62. 

2.  Variance — Pboovs. — It  is  considered  no  variance  from  the  proof  if  the 

facts  show  a  substantial  right  to  recover  under  the  allegations,  and  the 
necessity  of  having  various  forms  of  stating  the  same  cause  of  action  is 
thus  fully  obviated.    Id, 

See  Judgment,  6. 

3.  Chancery. — ^The  old  rules  of  chancery  pleading  are  abolished  by  the  code. 

Wa  Ching  v.  CoTistantine,  266. 

4.  Idem— EQurrABLE  Defense. — Under  the  provisions  of  section  49  of  the 

code,  an  equitable  defense  may  be  pleaded  to  a  legal  cause  of  action.  Id. 

5.  Complaint  —  Recognizance. — An   allegation   in  a  complaint,  that  '*a 

recognizance  was  made  and  duly  delivered"  must  be  held  to  mean  that 
it  was  returned  to  the  clerk  of  the  court,  as  required  by  law;  and  such 
allegation  is  sufficient.     People  v.  Myers,  356. 

6.  Complaint — Pleading. — If  the  property  claimed  be  so  mixed  with  other 

property  that  a  delivery  of  the  specific  article  can  not  be  made,  and  the 
plaintiff  fails  to  ask  judgment  for  its  value  in  case  it  can  not  be  deliv- 
ered, the  action  of  claim  and  delivery  can  not  be  maintained.  IIuU  v. 
Bull,  361. 

7.  Amended. — When  an  amended  complaint  is  filed,  it  takes  the  place  of  the 

original,  and  all  subsequent  proceedings  in  the  case  are  based  upon  the 
amended  pleading.     People  v.  Hunt,  433. 

8.  Verification. — When  the  complaint  is  not  verified,  the  answer  need  not  be 

verified.     Id, 

9.  Estoppel — Instructions. — A  party  to  an  action  can  not  avail  himself  of 

the  benefits  of  an  estoppel,  unless  he  plead  it.  It  is  error  for  the  court 
to  submit  such  question  to  the  jury  by  instruction,  unless  it  be  pleaded. 
Lclntid  V.  Isenback,  469. 

10.  Demurrer — Complaint. — The  objection  that  a  complaint  does  not  state 
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facts  Bnfficient  to  constitute  a  cause  of  action,  is  never  waived.     Oreat- 
house  V.  Heedt  482. 

11.  Answer — Demurreb. — When  a  defendant  in  an  action  demurs  within 
ten  days  after  service  of  summons  upon  him,  he  has  answered  within 
meaning  of  the  statute;  and  no  judgment  for  want  of  an  answer  can  be 
rendered  against  him.     Leggett  v.  Meyers^  548. 

12.  Verification— Answer— Denials. — When  the  oomplaint  is  verified,  the 
answer  must  deny,  specifically,  eveiy  material  allegation  of  the  com- 
plaint, but  need  not  traverse  mere  matters  of  surplusage.  Pence  v.  Dur- 
bitty  550. 

13.  Answer — Denials. — A  denial  of  the  literal  truth  of  the  allegations  of  a 
complaint,  and  not  a  denial  of  every  specific  averment  in  it,  is  evasive. 
A  failure  to  deny,  specifically,  each  and  every  material  allegation  of  a 
verified  complaint,  admits  the  allegations  not  so  denied.  Norris  v. 
Glenn,  590. 

14.  Aoreshbnt — Presumptions. — Unlou  an  agreement  appears  from  the 
complaint  to  have  been  verbal,  the  court  will  presume  that  it  was  in 
writing,  where  the  nature  of  the  agreement  is  such  that  it  could  not  be 
valid  unless  in  writing.     Bowman  v.  Aindity  644. 

15.  Laches — Dbfectiyb  Complaint. — No  laches  is  imputable  to  a  defendant 
for  not  interposing  objections  to  the  complaint  at  the  first  opportunity, 
when  it  appears  that  the  plaintiff  is  not  entitled  to  recover.  Oorman  v. 
County  Comndsaionei's,  655. 

16.  On  Supersedeas  Bonds. — In  an  action  upon  a  supersedeas  bond  in  a  case 
wherein  the  proceedings  have  been  staid  by  the  bond,  it  is  not  necessary 
to  allege  or  prove  that  the  action  in  which  the  bond  was  given,  was  an 
appealable  one.    Hay  v.  Bay,  705. 

17.  Assignment — Consideration. — The  consideration  of  an  assignment  need 
not  be  alleged  or  proved.     Brumback  v.  Oliiham,  709. 

18.  Champerty. — Unless  champerty  be  alleged  in  the  pleadings,  it  can  not 
be  considered.     Jd, 

19.  Claim  and  Delivert — New  Matter. — When,  in  an  action  in  claim 
and  deliveiy  for  the  recovery  of  personal  property,  the  complaint  alleges 
ownership  and  a  right  to  the  possession,  the  answer  denying  these  allega- 
tions, it  is  not  error  in  the  court  to  allow  the  defendant  to  prove  his  right 
to  the  possession  by  virtue  of  a  lien  to  defeat  a  recovery  by  plaintiff. 
The  establishment  of  such  right  by  defendant  is  not  new  matter  required 
to  be  affirmatively  pleaded.     Lindsay  v.  Wyatty  738. 

20.  Denials  upon  Information  and  Belief. — A  denial  in  an  answer  of  the 
material  averments  of  the  complaint,  upon  information  and  belief,  is 
sufiicient  to  raise  an  issue  to  be  tried,  if  the  facts  are  not  within  the 
personal  knowledge  of  the  answering  defendant.    People  v.  Curtis,  753. 

21.  Practice. — Under  the  code  of  procedure  a  defendant  is  not  only  per- 
mitted,  but  is  required  to  set  up  all  matters  of  defense,  by  answer  in  the 
original  action,  whether  such  matters  are  legal  or  equitable  in  their  char- 
acter.    Utah  <fr  y,  B»  Co,  V.  Crawford,  770. 

POSSESSION. 

1.  Possessory  Rights — Evidence  op  Title.— It  \a  a  well-settled  rule  in 
relation  to  possessory  rights  that  prior  possession  is  prima  facie  evidence 
of  title.    Feirbaugh  v.  Masterson,  135. 
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2.  Pbior.— To  entitle  a  party  to  hold  by  right  of  prior  possession,  there 

must  be  an  actual,  bona  fide  occupation,  a  pouesMo  pedUy  a  subjection  to 
the  will  and  control.     Id, 

3.  It  is  not  necessary  that  the  occupant  should   cultivate  the    property 

claiihed.  It  is  sufficient  if  It  be  subjected  to  his  use  in  the  manner 
pointed  out.  Neither  is  any  particular  kind  of  incloeure  required  where 
a  party  is  in  possession  of  the  land  marked  by  distinct  monuments  of 
boundary,  whether  the  same  be  a  natural  or  an  artificial  ioclosore. 
Claiming  a  title  to  the  whole  tract,  the  possession  of  the  part  so  occupied 
will  draw  after  it  the  possession  of  the  whole.     Id. 

4.  Public   Lands — Actual. — In   relation  to  public  lands  which  are  not 

mineral  lands,  the  title,  as  between  citizens  of  the  territory,  where  nei- 
ther connects  himself  with  the  government,  is  considered  as  vested  in 
the  Arst  possessor,  and  to  proceed  from  him.  This  possession  mast  be 
actual,  and  not  constructive.     Id. 

5.  Prior — Actual. — Where  reliance  is  placed  upon  tiie  prior  possession 

of  the  plaintiff,  or  of  parties  through  whom  he  claims,  such  possession 
must  be  shown  to  have  been  actual  in  him  or  them.  By  actual  posses- 
sion is  meant  a  subjection  to  the  will  and  dominion  of  the  claimant,  and 
is  usually  evidenced  by  occupation,  by  a  substantial  inclosnre,  by  culti- 
vation, or  by  appropriate  use,  according  to  the  particular  locality  and 
quality  of  the  property.     Id. 

6.  Having  gone  into  the  actual  possession  of  a  portion  of  the  premises, 

they  were  entitled  to  a  reasonable  length  of  time  in  which  to  inclose 
them.  What  this  length  of  time  should  be  must,  for  the  most  part,  de- 
pend upon  the  particular  circumstances  and  locality  of  each  claim.     Id. 

7.  Of   Part. — If  a  party  were  to  locate  and  claim  for  agricultural  pur- 

poses a  tract  of  land,  and  were  to  reside  upon,  inclose,  and  cultivate  a 
portion  of  the  same,  having  artificial  monuments  sufficient  to  indicate 
generally  the  boundaries  of  the  entire  claim,  this  would  most  certainly 
be  a  substantinl  compliance  with  the  rule,  and  such  possession  of  a  part 
would  draw  after  it  the  possession  of  the  whole.     Id. 

8.  PuBUC   Lands. — If  the   public  lands  of  the  United  States  are  claimed 

by  virtue  of  possession  alone,  the  claimant  is  bound  to  take  such  precau- 
tionary steps  as  will  advise  all  the  world  of  his  rights.  Forsjfthe  v.  Bich' 
ardftoKj  459. 

9.  Damages— Of  Land. — ^The  lawful  possession  of  land  is  all  that  is  re- 

quired to  enable  a  plaintiff  to  recover  damages  for  building  a  dam  across 
a  watercourse  running  through  such  land,  by  reason  whereof  the  water 
is  thrown  back  upon  the  land  of  plaintiff.     Norris  v.  Olenn^  590. 

10.  An  occupancy  of  one  legal  subdivision  does  not  draw  to  it  another 
legal  subdivision,  though  contiguous  to  or  immediately  adjoining  it 
Tfiompson  v.  Jlolbrook,  609. 

POSSESSORY  RIGHTS. 

1.  Prior  Possession — Evidence  of  Title. — It  is  a  well-settled  rule  in  re- 

lation to  possessory  rights  that  prior  possession  is  prima  facie  evidence 
of  title.     Feirbauyh  v.  Mastfrson,  135. 

2.  It  is  not  Necessary  that  the  Occupant  should  Cultivate  the  prop- 

erty claimed.  It  is  sufficient  if  it  be  subjected  to  his  use  in  the  manner 
pointed  out.     Neither  is  any  particular  kind  of  inclosure  required  where 
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a  party  is  in  possession  of  the  land  marked  by  distinct  monuments  of 
boundary,  whether  the  same  be  a  natural  or  an  artificial  inclosure. 
Claiming  a  title  to  the  whole  tract,  the  possession  of  the  part  so  occu- 
pied will  draw  after  it  the  possession  of  the  whole.    Id. 

PRACTICE. 

1.  Clebk's  Cbrttficatx. — ^The  certificate  of  the  clerk  of  the  district  court 

that  the  ''judgment  has  been  duly  appealed"  will  not  cure  any  defects  in 
the  record.  It  is  for  the  court  to  determine  that  question  from  the 
record.    Moore  v.  KoMy,  55. 

2.  Appearance — ^Waiveb. — A  party  appearing  generally,  in  a  suit  or  pro- 

ceeding, thereby  cures  whatever  defects  may  exist  in  the  original  process 
to  bring  him  into  court.     Id, 

3.  A  VoLCNTABT  AppEA&ANCE  in  an  action  is  as  effectual  for  any  purpose  as 

due  service  of  process.     Id. 

4.  Causes  or  AoriON — Plbadino — Joinder. — The  rule  under  the  code  al- 

lows a  party  to  state  as  numy  causes  of  action  as  he  may  have,  if  they 
are  of  a  character  to  be  properly  combined  in  the  same  complaint,  but  it 
does  not  permit  a  party  to  set  out  the  same  causes  under  different  forms. 
People  V.  Slocum,  62. 
6.  New  Trial — Newly  Discovered  Evidence. — ^If  the  newly  discovered 
evidence  brings  to  light  some  new  fact  bearing  upon  the  main  question  at 
issue,  and  would  be  likely  to  change  the  result,  a  new  trial  should  be 
granted.     Flannagan  v.  J^ewberg,  78. 

6.  Capacity   to  Sub. — ^The  people  have  the  legal  capacity  to  sue  upon 

breaches  of  bonds  given  by  defendants  in  criminal  actions.  People  v. 
Bugbee,  88. 

7.  Judgment. — It  is  error  to  enter  judgment  against  one  of  the  defendants, 

after  having  sustained  a  demurrer  to  the  complaint  upon  the  ground  that 
such  pleading  "does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,"  without  first  amending  the  same.     Lowev.  Turner,  107. 

8.  For  the  Sake  of  Harmonizing  the  Practice  in  legal  and  equitable 

cases,  and  to  give  effect  to  the  spirit  of  our  code,  we  incline  to  the  opin- 
ion that  the  practice  is,  to  proceed  against  a  decree  in  order  to  annul  or 
set  it  aside  in  the  same  manner  as  against  a  judgment  entered  in  a  court 
of  law.     Oro  Fino  M.  Co.  v.  Culleiiy  113. 

9.  Dissolving  Injunction. — A  party  denying  the  allegations  of  a  bill  in 

equity,  and  desiring  to  procure  the  dissolution  of  an  injunction  on  the 
ground  of  having  denied  the  equities  of  such  bill,  must  controvert  di- 
rectly every  material  allegation  of  such  bill;  he  must  not  undertake  to 
set  up  new  facts,  must  not  confess  and  avoid.  It  must  simply  be  a  plain, 
direct,  unequivocal  denial.     Id. 

10.  When  the  whole  Equity  of  the  Complaint  is  Denied  by  the  an- 
swer, the  defendant  is  entitled  to  a  dissolution  of  the  injunction  pendente 
lite  until  the  plaintiff's  title  is  established  by  proper  evidence  on  the  hear- 
ing of  the  cause.  But  to  have  this  effect  the  denial  of  such  equities 
must  be  full  and  specific,  and  must  cover  the  whole  ground.     Id. 

11.  If  Facts  are  Admitted  which  Qualify  a  general  denial;  if  the  denials 
be  evasively  made;  or  if,  on  examination  of  the  circumstances,  the  court 
deem  that  the  facts  warrant  the  continuance  of  the  injunction  notwith- 
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■tanding  a  formal  denial  may  have  been  made,  the  rule  will  not  be  ap- 
plied.   Id, 

12.  ExcBFTiONS. — It  IB  Undoubtedly  the  general  mle  that  when  a  party  aeeka 
to  reverse  a  judgment  rendered  in  the  inferior  coort,  he  must  except  to 
the  ruling  of  the  court  and  aasign  the  error  in  this  court  on  appeal. 
Lamkin  v.  Sterling^  120. 

13.  The  Exceptions  to  the  Rule  that  exceptions  must  be  first  taken  in  the 
court  below  are  where  a  complaint  is  so  radically  defective  that  it  dis- 
closes no  cause  of  action  and  will  not  support  a  judgment;  and  where  a 
judgment  has  been  taken  by  default  and  the  appellant  could  not  except 
by  reason  of  his  non-appearance,  and  who  was  bound  to  see  that  the  pro- 
ceedings were  regular  and  legal.     Id. 

14.  There  is  mo  Role  of  Pbactice  Governiko  Legal  Procekdikos  more 
clearly  defined,  nor  better  settled,  than  that  any  objections  of  whatever 
character,  whether  with  reference  to  the  regularity  of  the  proceedings  on 
the  trial  of  the  cause,  or  to  error  of  law  committed  by  the  judge  in  rela- 
tion to  a  motion,  or  of  any  ruling  whatever  on  a  question  of  law  arising 
during  the  proceedings,  must  be  taken  at  once,  at  the  time  when  the 
question  arises.    Id, 

15.  Equitable  Jurisdiction — Legal  Jurisdiction. — Legal  and  equitable 
relief  may  be  sought  in  the  same  action,  and  by  the  same  complaint,  but 
the  grounds  therefor  must  be  distinctly  and  separately  stated.  Wa 
Ching  V.  C<mstarUine,  266. 

16.  Appeal. — Upon  an  appeal  from  a  judgment,  without  a  statement  or  bill 
'  of  exceptions,  nothing  can  be  considered  but  the  judgment  roll.     Gamble 

V.  DunweU^  268. 

17.  Appeals — Writs  of  Error — Bills  of  Exception. — ^The  legislative  as- 
sembly has  authority  to  regulate  the  mode  of  taking  and  allowing  writs 
of  error,  bills  of  exception,  and  appeals;  and  such  regulations,  when 
made,  apply  to  all  cases,  whether  arising  under  the  laws  of  the  United 
States,  or  of  the  territory.     U,  S,  v.  GiUon^  364. 

18.  Appeal — Notice  of  Appeal — Undertaking  on  Appeal. — Three  things 
are  necessary  in  order  to  perfect  an  appeal,  and  to  give  the  supreme 
court  jurisdiction.  1.  A  notice  of  appeal  must  be  filed  as  required  by 
law.  2.  A  copy  of  the  notice  must  be  served  on  the  adverse  party  or 
his  attorney.  3.  An  undertaking  must  be  filed  within  five  days  after 
filing  notice  of  the  appeal.    Shissler  v.  Crooks,  369. 

19.  A  Failure  by  Plaintiff  to  Deny,  by  affidavit,  the  genuineness  and  due 
execution  of  an  instrument  in  writing;;  set  forth  in  the  answer  as  the 
foundation  of  the  defense,  does  not  preclude  the  plaintiff  from  showing, 
on  the  trial,  that  it  was  procured  by  fraud  or  misrepresentation.  Cox  v. 
K.  \V.  Stage  Co.,  376. 

20.  Certiorari. — Three  things  are  necessary  to  be  shown  to  warrant  the 
granting  of  a  writ  of  certiorari  to  the  district  judge:  1.  That  the  judge 
exceeded  his  jurisdiction.  2.  That  there  is  no  appeal.  3.  That  there  is 
no  other  plain,  speedy,  and  adequate  remedy.    People  v.  Lindsay,  394. 

21.  Dismissing  Writ. — A  writ  of  certiorari  improperly  granted,  will  be  dis- 
missed on  motion.     Id, 

22.  Certiorari. — Certiorari  will  not  lie  until  the  case  has  been  finally  dis- 
posed of  in  th«  inferior  court.     Id, 

23.  Evidence — Error. — It  is  not  error  for  the  court  below  to  admit  im- 
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proper  efvidence,  shch  as  a  sberiff's  deed,  without  first  showing  a  valid 
judgment,  unless  objection  be  made  to  its  introduction.  Leland  v.  hen- 
beck,  469. 

24.  Refkkre. — ^The  only  order  under  which  a  referee  can  act,  is  the  one  duly 
made  and  entered  of  record  before  he  enters  upon  his  duties;  to  that  he 
must  look  for  his  authority,  and  he  can  not  go  beyond  it.  Taylor  y. 
Peterson,  513. 

25.  Amendments. — An  order  appointing  a  referee  may  not  be  amended 

against  objections,  after  such  referee  has  acted,  so  as  to  make  valid  acts 

not  authorized  by  the  original  order  appointing  him  and  prescribing  his 

duties.     Id, 

See  New  Trial,  5,  6. 

26.  Bills  of  Review. — After  a  defendant  has  demurred  to  a  bill  of  review, 
he  can  not  raise  an  objection  to  the  right  of  the  plaintiff  to  tile  it.  To 
avail  himself  of  such  objection,  he  should  move  the  court,  on  his  first 
appearance,  to  strike  the  bill  from  the  files,  or  to  dismiss  the  suit.  Hyde 
V.  Lamberson,  539. 

27.  Answer — ^Demurrer — ^Pleading. — When  a  defendant  in  an  action  de- 
murs within  ten  days  after  service  of  summons  upon  him,  he  has  answered 
within  meaning'of  the  statute;  and  no  judgment  for  want  of  an  answer  can 
be  rendered  against  him.     LeggeU  v.  Meyers,  548. 

28.  Causes  of  Action. — Those  causes  of  action  growing  directly  out  of  the 
breach  of  an  undertaking  can  be  the  subject  of  but  one  action.  Pence  v. 
Durbin,  650. 

29.  Answer — Waiver. — ^An  answer  by  a  party,  after  the  overruling  of  his 
demurrer,  waives  all  defects  in  the  complaint,  except  those  which  may 
properly  be  taken  advantage  of  on  a  motion  in  arrest  of  judgment.     Id, 

30.  Defective  Verification— Motion  to  Strike  out. — An  answer  can  not 
be  disregarded  because  of  a  defective  verification.  A  judgment  rendered 
on  the  pleadings  upon  the  grounds  of  such  defect,  is  erroneous.  The 
only  proper  mode  of  reaching  such  a  defect  is  by  a  motion  to  strike  out. 
Id. 

31.  Verification. — A  verification  of  a  pleading  made  by  a  person  not  a  party 
to  the  action  is  sufficient  if  it  shows  any  statutory  reason  why  it  is  not 
made  by  a  party  to  the  action.     Id. 

32.  DcE  Diligence. — Where  a  witness  is  beyond  the  reach  of  the  process  of 
the  court,  a  party  desiring  his  testimony  must  sue  out  a  commission  to 
take  his  deposition,  and  a  failure  to  do  so  shows  a  want  of  due  diligence 
and  a  neglect  to  use  the  proper  means  to  obtain  the  evidence.  Alvord  v. 
U.  S.,  685. 

33.  Production  of  Documents — Notice. — ^When  documentary  evidence 
which  a  party  needs  in  the  trial  of  a  cause,  is  in  the  hands  or  under  the 
control  of  the  opposite  party,  before  the  latter  can  be  required  to  produce 
it  on  the  trial,  he  must  have  due  notice  thereof.  When  he  has  it  in  his 
possession,  in  court  at  the  trial,  notice  at  the  time  is  sufficient;  other- 
wise,  to  be  effectual,  it  must  be  served  upon  him  a  sufficient  length  of 
time  before  the  trial  to  enable  him  to  produce  it.    Id. 

34.  Judgment  on  the  Pleadings. — If  the  allegations  of  a  complaint  are  not 
denied  by  the  defendant,  the  plaintiff  is  entitled  to  a  judgment  on  the 
pleadings,  without  any  proof  on  his  part.     Id. 

35.  Appeal — Notice. — An  appeal  to  the  supreme  ooart  can  not  be  taken  ex- 
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cept  by  filing  the  notice  thereof  with  the  clerk,  and  serving  a  copy  thereof 
upon  the  adverse  party  or  his  attorney.     Slocum  v.  Sloeum,  589. 

36.  Service  of  Notice  of  Appeal. — The  service  of  the  copy  of  a  notice  of 
appeal  must  be  contemporaneous  with,  or  after  the  filing  of  the  notice; 
hence,  the  service  upon  the  adverse  party  before  the  filing  of  the  notice 
is  not  a  sufiicient  service.     Id, 

37.  Errors  which  do  not  Prejudice. — Where  the  district  court  refused 
to  a<lmit  evidence  which,  if  admitted,  would  have  been  against  the  party 
seeking  to  introduce  it,  such  party  can  not  avail  himself  of  such  refusal 
as  error,  even  though  such  evidence  should  have  been  admitted.  Glen- 
denning  v.  McNutt,  692.  • 

38.  Place  of  Trial — Changing. — The  question  of  changing  the  place  of 
trial  in  order  that  the  defendant  may  have  an  impartial  trial,  involves 
an  issuable  fact,  and  when  an  application  is  made  for  that  purpose  upon 
affidavits,  it  is  proper  to  admit  counter-affidavits  to  enable  the  court  to 
judge  of  the  necessity  for  such  change.     H^de  v.  Harkn^ss^  601. 

39.  Idem— Burden  of  Proof. — The  burden  of  showing  that  an  impartial 
trial  can  not  be  had  is  on  the  party  making  the  application,  and  even  if 
there  is  a  slight  preponderance  of  evidence  in  favor  of  the  application, 
this  court  will  not  reverse  the  action  of  the  court  below  for  that  reason. 
Id, 

40.  Motion  for  New  Trial. — Three  steps  are  necessary  in  moving  for  a 
new  trial:  1.  Giving  notice  of  intention  to  make  the  motion.  2.  Filing 
the  statement  or  affidavits  upon  which  the  motion  is  to  be  made.  3.  The 
application  or  motion.     Stevens  v.  N.  W,  Stage  Co, ,  604. 

41.  New  Trial — Statement. — The  statement  on  a  motion  for  a  new  trial 
must  be  settled,  before  a  decision  on  the  motion,  in  order  that  the  court 
below  or  judge  thereof  may  have  something  definite  and  certain  to  act 
upon.  The  practice  of  deciding  the  motion  and  afterwards  settling  the 
statement,  condemned.     Id, 

42.  Appeal— Statement — Bill  of  Exceptions. — ^Where  there  is  no  state- 
ment of  the  case  or  bill  of  exceptions,  and  the  pleadings  warrant  the 
venlict  and  judgment,  this  court  can  not  disturb  the  judgment;  but 
must  affirm  the  same.     Hyde  v.  Harkness,  638. 

43.  Rkviewino  Verdict  on  Appeal  from  Judgment. — Upon  an  appeal 
from  a  judgment  the  court  may  review  the  verdict  of  the  jury,  if  ex- 
cepted to,  and  the  evidence  upon  which  such  verdict  is  based.  An  ex- 
ception to  the  verdict,  on  the  ground  that 'it  is  not  supported  by  the 
evidence,  can  not  be  reviewed  on  an  appeal  from  the  judgment,  however, 
unless  the  appeal  is  ti^ken  within  sixty  days  after  the  rendition  of  the 
judgment.     AindU  v.  Idaho  World  Printing  Co.,  64h 

44.  Complaint — Objections  to. — Where  a  party  shows  no  right  to  recover, 
objections  to  the  complaint  or  other  pleading  may  be  taken  for  the  first 
time  in  the  appellate  court;  and  where  a  party  shows  no  right  to  recover 
under  any  possible  state  of  proof,  the  court  is  not  bound  to  submit  the 
case  to  a  jury.     Oorman  v.  County  Comminsioners,  655. 

45.  Appellate  Court— Remanding  Case. — When  the  appellate  court  is  in 
possession  of  all  the  rights  of  the  parties,  and  can  render  full  and  com- 
plete justice,  it  will  not  remand  the  case  for  further  litigation.     Id, 

46.  Motion  for  New  Trial. — On  a  motion  for  a  new  trial,  on  the  ground 
that  the  court  denied  a  continuance,  the  moving  party  should  procure  the 
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afHdavits  of  the  absent  witnesses  showing  that  they  can  testify  to  the 
facts  sought  to  be  proven;  or  show  sufficient  reason  for  not  obtaining 
such  affidavits.     Lillienthal  v.  Anderson,  673. 

47.  Idem — Surprise — Evidence  of. — On  a  motion  for  a  new  trial,  on  the 
ground  that  the  party  was  taken  by  surprise  by  reason  of  one  of  his  own 
witnesses  failing  to  testify  to  a  material  fact  which  the  witness  had  pre- 
viously stated  in  the  presence  of  others  he  could  testify  to,  the  affidavits 
of  the  persons  in  whose  hearing  such  statements  were  made,  are  the  best 
evidence  of  the  surprise,  and  should  be  produced.     Id. 

48.  Evidence. — Evidence  which  is  capable  of  affording  an  inference  of  a 
fact,  or  which  constitutes  a  link  in  the  chain  of  proof,  although  alone  it 
might  not  justify  a  verdict  in  accordance  with  It,  should  be  admitted. 
It  is  error  to  reject  such  evidence.     Id, 

49.  Idem. — An  affidavit  stating  that  a  party  believes  the  convenience  of  wit« 
nesses  will  be  promoted  by  a  change  of  the  place  of  trial,  is  not  sufficient 
without  showing  upon  what  grounds  such  belief  is  founded.  Shirley  v. 
Nodtncy  696. 

50.  Idem. — The  mere  statement,  in  an  affidavit,  of  a  belief  that  the  wit- 
nesses residing  in  an  adjoining  state  will  voluntarily  attend,  is  not  suffi- 
cient to  entitle  a  party  to  a  change  of  the  place  of  trial.     Id. 

61,  Plage  of  Trial — Chanoino  Venue.— After  two  jury  trials  without  a 
verdict,  a  motion  to  change  the  place  of  trial  should  not  be  granted,  un- 
less it  be  clearly  established  that  a  fair  and  impartial  trial  could  not  be 
had  in  the  county  of  defendant's  residence.  Sommercamp  v.  CcitUyw, 
716. 

62.  Territorial  District  Courts — Practice  in. — The  territorial  district 
courts  are  not  district  courts  of  the  United  States.  The  legislature  may 
prescribe  the  practice  in  the  district  courts  of  the  territoi;y,  in  cases  aris- 
ing under  the  constitution  and  laws  of  the  United  States,  as  well  as  in 
those  arising  under  the  laws  of  the  territory.  In  this  territory,  however, 
the  legislature  has  not  done  so;  and  the  courts  are  at  liberty  to  make 
orders  and  adopt  regulations  concerning  the  practice  in  United  States 
cases,  for  themselves.     U,  S.  v.  Maya,  763. 

53.  Exceptions. — The  exceptions  which,  by  section  201  of  the  civil  practice 
act,  the  adverse  party  is  deemed  to  have  taken,  have  the  same  force  and 
effect  in  the  conduct  of  the  action  as  other  exceptions  taken  during  the 
trial,  and  can  not  be  considered  on  appeal  without  being  incorporated 
into  a  bill  of  exceptions,  and  thus  made  a  part  of  the  record.  Fox  v. 
West,  782. 

54.  Relief  Obtainable  in  Court  below. — Any  relief  sought  which  is  at- 
tainable in  the  court  below  can  not  be  granted  in  the  first  instance,  in 
the  appellate  court.     Id. 

PRESUMPTION. 

1.  Receipting  for  Goods  "in  Good  Order"  not  Conclusive. — ^The  fact 

that  plaintiff  received  goods  without  objection,  and  receipted  for  the 
same  as  in  good  order,  raises  a  strong  presumption  in  favor  of  defend- 
ant, but  does  not  amount  to  an  absolute  defense  to  an  action  to  recover 
for  damage  to  goods  while  in  the  hands  of  the  defendants  as  common 
carriers.     Bloomingdale  v.  Du  Hell,  33. 

2.  Evidence. — ^The  knowingly  and  secretly  keeping  instruments  adapted  and 

intended  for  the  milawful  bnsinMs  of  counterfeiting,  ia  made  proof  of 
64 
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the  guilty  aim  to  use  them  for  the  eyil  purpow  for  which  tiiey  wei«  eri- 
dently  designed.  It  is  a  presomption  that  the  prisoner  is  called  npon  to 
rebut.     People  ▼.  Page,  102. 

3.  Courts  of  Rioord. — All  presumptions  and  intendments  are  in  favor  of 

the  regularity  of  the  proceedings  of  courts  of  record.  Jjowe  v.  Turner,  107. 

4.  An  appellate  court  will  not  presume  error  in  the  court  below,  and  thus 

throw  the  onus  on  the  respondent  of  establishing  its  correctness..  "All 
intendments  must  be  in  favor  of  sustaining  the  judgments  of  oonrts  of 
original  jurisdiction,  and  to  disturb  such  judgment  it  is  not  sufficient 
that  error  may  have  intervened,  but  it  must  be  affirmatively  shown  by 
the  record."    Ooodman  v.  Minear  M.  A  M.  Co.,  131. 

5.  Sbzriff. — Every  intendment  of  law  Lb  in  favor  of  the  regularity  of  the 

proceedings  of  a  sheriff  under  an  attachment  or  execution,  and  nothing 
but  willful  disregard  of  the  rights  of  others  will  subject  him  to  liability. 
Roth  V.  Duvall,  149. 
0.  Criminal  Law. — ^The  general  rule  in  criminal  cases  is  that  every  person 
is  supposed  to  contemplate  the  result,  and  know  the  nature  of  his  acts, 
so  that  when  the  acts  which  constitute  the  crime  are  established,  the 
guilt  is  presumed.  Guilty  purpose  is  presumed  from  the  commission  of 
an  unlawful  or  forbidden  act.     People  v.  Page^  189. 

7.  FiKDiNOS — Practick. — ^When  no  testimony  is  reported  in  a  statement^ 

from  which  this  court  can  determine  as  to  the  propriety  or  impropriety 
of  the  findings  of  the  conrt  below,  the  presumption  ii  that  the  testi- 
mony was,  in  every  respect,  sufficient  to  support  the  findings.  Haaard 
V.  Cole,  27d. 

8.  Waiver — Aoquiescencr. — ^What  has  been  done  and  long  acquiesced  in 

until  the  rights  of  third  parties  have  grown  up  thereunder,  should  be 
presumed  to  have  been  rightly  done.     Id. 

9.  Judgment. — On  motion  for  new  trial,  or  on  appeal,  every  intendment  is 

in  favor  of  the  judgment  or  ruling  of  a  court  of  record.  The  party 
complaining  must  show  error  affirmatively.    Id. 

10.  Jury. — A  jury  is  presumed  to  have  found  its  verdict  upon  the  facts  with- 
out having  been  influenced  by  passion  or  prejudice,  and  where  a  verdict 
is  for  a  less  sum  than  the  full  amount  demanded  in  the  prayer  of  the  com- 
plaint, this  presumption  is  strengthened.  That  a  jury  has  been  influ- 
enced by  passion  or  prejudice  must  be  made  to  appear  affirmatively.  Cox 
V.  N.  W.  Siofje  Co.,  376. 

11.  Officer. — Every  officer  is  presumed  to  do  lus  duty.  People  v.  Owyhee 
Lumber  Co.,  420. 

12.  Record  of  Mining  Claim — Notice  of  Location  or  Mining  Claim. — If 
one  of  several  co-locatots  of  a  mining  claim  cause  a  notice  of  location*  of 
a  mining  claim  to  be  recorded  in  the  name  of  himself  and  his  co-locators, 
in  the  absence  of  proof  to  the  contrary  it  will  be  presumed  that  the 
written  consent  of  such  co-locators  had  been  seen,  and  a  minute  made 
thereof  by  the  recorder,  before  recording  such  notice.  Kramer  v.  Settle^ 
485. 

13.  This  Court  can  not  Presume  that  anything  was  omitted  to  be  done,  by 
the  court  below,  that  the  law  requires  to  be  done,  to  insure  a  fair  trial; 
but  must  presume,  in  the  absence  of  any  showing  to  the  contrary  by  the 


i 


\ 
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defendant,  tSiAt  everything  neoessary  to  be  done  was  done.  People  v. 
WaUra,  560. 

14.  In  Case  thi  Pabtibs  can  not  agree  npon  the  atatement,  notice  most  be 
given  for  a  settlement  before  the  court  or  judge,  by  the  party  proposing 
the  statement,  but  it  must  affirmatively  appear  that  no  notice  was  given, 
or  this  ooort  will  presume  that  it  was  given.  SUvem  v.  Jl,  W.  Stage  Co. , 
604. 

16.  Construction. — This  court  can  not  place  a  construction  upon  an  order  of 
the  court  below  not  wairanted  by  its  language,  or  indulge  in  presump- 
tions or  surmises  not  warranted  by  the  fair  import  of  the  words  used.  Id, 

16.  Appkal — Rbgularitt  of  Pbookedinos  must  Appear. — The  regularity 
of  the  proceedings  by  which  an  appeal  is  taken  must  be  shown  affirma- 
tively. Nothing  will  be  presumed  in  favor  of  the  same.  Anderson  v. 
KnoU,  626. 

17.  Pleading — Agreement. — Unless  an  agreement  appears  from  the  com- 
plaint to  have  been  verbal,  the  court  will  presume  that  it  was  in  writing, 
where  the  nature  of  the  agreement  is  such  that  it  could  not  be  valid  un- 
less in  writing.     Bowman  v.  Ainslit,  644. 

18.  Criminal  Cases. — The  presumptions  are  in  favor  of  the  regularity  of  the 
proceedings  in  the  district  court,  in  criminal  aa  well  as  in  civil  cases. 
People  V.  Ah  Hop,  698. 

10.  Findings. — ^In  the  absence  of  findings  of  fact  from  the  record  in  a  cause 

tried  by  the  court  without  a  jury,  the  presumption  is  that  they  were 

waived.     If  not,  that  fact  should  appear  affirmatively.    Squier  v.  Louh 

enberg,  785. 

PROBATE  COURT. 

1.  Jurisdiction  of. — ^The  probate  courts  of  this  territory  have  not  jurisdic- 

tion of  cases  for  the  punishment  of  offenders  under  the  license  laws. 
People  V.  Du  Relly  44. 

2.  Jurisdiction. — The  act  of  the  legislature  conferring  appellate  jurisdiction 

upon  the  probate  courts  in  civil  cases,  is  in  conflict  with  the  organic  act. 
Moore  v.  Kouhlp,  55. 

See  Jurisdiction,  11,  12. 

3.  Pleading — Demurrer. — A  demurrer  is  a  proper  pleading  in  the  probate 

court.    Leggett  v.'MeyerSf  548. 

4.  Jurisdiction. — When  the  existence  of  jurisdiction  of  inferior  courts,  of 

which  the  probate  court  is  one,  is  proved  or  conceded,  the  maxim  omnia 
rUe  acta  applies  to  them  as  well  as  to  courts  of  general  jurisdiction,  and 
every  intendment  must  be  in  support  of  the  proceedings.  Olendenning 
V.  McNuU,  692. 
6.  Jurisdiction. — Jurisdiction  of  the  subject-matter  is  one  thing  and  the  ex- 
ercise of  it  another.  An  irregular  or  erroneous  exercise  of  its  jurisdic- 
tion, by  a  probate  court,  will  not  render  its  proceedings  void,  but  void- 
able only.     Id, 

6.  Judicial  Acts — Ministerial  Acts — Non-judicial  Day. — The  act  of  ap- 

pointing an  administrator  of  an  estate  by  a  probate  court  is  a  judicial 
act,  while  that  of  issuing  letters  of  administration  is  merely  ministerial; 
therefore,  the  statute  only  forbidding  the  transaction  of  judicial  busi- 
ness on  Christmas  day,  letters  issued  on  that  day  are  not  void.     Id, 

7.  Jurisdiction. — Probate  courts  are  courts  of  special  and  limited  statutory 

jurisdiction.    Eihdl  v.  Nichols,  741. 
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8.  Sale  of  Real  Estate  bt. — An  order  for  the  sale  of  real  estate,  iiDtier  the 

proyisions  of  the  probate  act,  is  a  judgment  in  a  new,  separate,  and  in- 
dependent proceeding,  depending  for  its  validity  npon  the  snfficieney  of 
the  facts  alleged  in  the  petition  for  the  order.     Id. 

9.  Idem — Jurisdiction. — It  is  necessary  to  the  jurisdiction  of  the  probate 

court  making  the  order  of  sale  of  real  estate,  that  there  should  be  a  peti- 
tion therefor,  sufficient,  in  substance,  to  show  legal  grounds  for  the 
order;  and  it  is  necessary  to  prove  that  there  was  such  a  petition  when 
the  jurisdiction  of  the  probate  court  to  make  the  order  of  sale  is  ooutro- 
verted.     Id, 

PROCESS. 

1.  Sheriff — Service  of. — It  is  well  settled  that  a  sheriff  can  not  r^ae  to 

serve  process  regularly  issued  to  him,  because  in  his  opinion  it  is  defect- 
ive or  irregular.     Roth  v.  Duvall,  149. 

2.  Defined. — The  word  process,  as  used  in  the  statute,  is  equivalent  in 

meaning  to  the  sheriffs  official  authority.    People  v.  Nash,  206. 

See  Summons. 

PROMISSORY  NOTES. 

1.  Indorser— Notice. — The  undertaking  of  an  indorser  is  conditional;  that 

is,  his  promise  is  that  he  will  pay  provided  payment  shall  be  demanded 
of  the  maker  and  due  notice  of  his  neglect  or  refusal  shall  be  given. 
Anktfty  v.  Henry,  229. 

2.  Indorsee — CJontract  with  Indorsers. — The  person  receiving  a  note  by 

indorsement  contracts  with  the  indorser  whom  he  expects  to  hold,  that 
he  will  present  it  to  the  maker  at  maturity,  for  payment,  and  if  not  paid 
that  he  will  give  notice  of  non-payment  without  delay.     Id, 

QUO  WARRANTO. 

1.  Intervention. — The  right  of  intervention  given  by  statute  exists  only 

in  actions  which  are  purely  civil  in  their  character.  The  statutory  pro- 
ceeding in  the  nature  of  a  qtio  wurranto  is  qtm^  criminal  in  character, 
and  in  such  action  the  right  to  intervene  does  not  exist.  People  v.  Greeit, 
235. 

2.  District  Court  — Judge  at  Chambers — Jurisdiction. — ^The  district 

court  has  jurisdiction  on  quo  icarranto  to  determine  the  rights  of  several 
parties  who  claim  to  be  entitled  to  the  office  of  sheriff;  and  the  judge  of 
that  court  may  properly  decide,  in  such  case,  whether  it  is  necessary  to 
allege  in  the  complaint  that  there  has  been  an  actual  usurpation  of  the 
office;  and  if  there  be  error  in  the  ruling,  such  error  may  be  corrected  on 
appeal.     People  v.  lAndjtay,  394. 

3.  District  Court  —  Jurisdiction. — An  action  for  the  usurpation  of  an 

office,  in  the  nature  of  qtio  warranto,  brought  in  the  name  of  the  peo- 
ple, on  the  territorial  side  of  the  district  court,  for  the  removal  of  a 
county  officer,  is  properly  brought.    People  v.  Curtk^  753. 

RECEIPT. 

Receipting  for  Goods  "in  Good  Order"  not  Conclusive. — ^The  fact 
that  plaintiff  received  goods  without  objection,  and  receipted  for  the 
same  as  in  good  ordei',  raises  a  strong  presumption  in  favor  of  defendant. 
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but  does  not  amount  to  an  absolute  defense  to  an  action  to  recover  for 
damage  to  goods  while  in  the  hands  of  the  defendants  aa  common  carriers. 
BhonUngdaU  ▼.  Du  Sell,  33. 

RECORD. 

1.  Mattkbs  of. — In  respect  to  matters  of  record  in  which  two  parties  are 

interested,  they  are  within  the  knowledge  of  both,  and  neither  party  has 

« 

a  right  to  rely  upon  the  recollection  of  the  other.     Hazard  v.  Coif,  276. 

2.  Appbllatk'  Court — Statement— Bill  of  Exceptions. — ^This  court  can 

not  consider  alleged  errors  not  apparent  in  the  record,  nor  brought  into 
it  by  a  statement  or  bill  of  exceptions,  properly  settled  and  signed  by 
the  judge  of  the  district  court,  or  agreed  to  by  the  parties.  People  v. 
Hunt,  433. 
3l  Mining  Claims — Evidsncs. — The  statute  which  provides  that  copies  of 
papers  duly  filed  in  the  recorder's  office,  certified  by  the  recorder,  shall 
be  received  with  like  effect,  in  courts,  as  the  original  instruments,  etc., 
gives  the  same  effect  to  such  copies  as  courts  would  give  to  the  originals 
when  produced,  and  their  execution  proved.     Kramer  v.  Settle,  485. 

4.  In  Criminal  Case — Exceptions. — Any  matter  not  otherwise  forming  a 

part  of  the  record,  must  be  made  so,  by  a  bill  of  exceptions.  People  v. 
Waters,  560. 

5.  Idem. — All  the  fonnalities  required  by  the  statute  to  be  observed  in  a 

criminal  case,  are  not  required  to  be  made  a  part  of  the  record.     Id. 

6.  Mattebs  not  a  Fart  of. — The  statute  does  not  require  that  the  fact  of 

the  arraignment,  or  that  the  jury  was  admonished  at  each  adjournment 
of  the  court,  or  that  the  officer  in  charge  of  the  jury  was  sworn,  should 
be  made  a  part  of  the  record  of  the  action.     Id. 

7.  Instruction — Exceptions. — An  instruction,  not  excepted  to,  in  a  civil 

case,  is  not  properly  a  part  of  the  record,  and  can  not  be  reviewed  upon 
an  appeal.     Emery  v.  Langley,  694. 

8.  Criminal  Law — Arraignment. — It  is  not  necessary  for  the  record  on 

appeal  to  show  an  arraignment.  The  fact  of  an  arraignment  is  not  aec- 
essarily  a  part  of  the  record.     People  y.  Ah  Hop,  698. 

9.  On  Appeal. — On  appeal  from  a  judgment,  without  a  statement  or  bill  of 

exceptions,  nothing  belongs  to  the  record  except  the  judgment  roll,  and 
no  question  outside  of  the  record  can  be  considered  by  this  court.  Bay 
V.  Bay,  705. 

10.  On  Appeal.— The  record  on  an  appeal  to  this  court  ought  not  to  be 
incumbered  with  useless  repetitions.     Dangel  v.  Levy,  722. 

See  Appeal,  59. 

11.  Dismissing  Appeal. — If  the  record  shows  no  notice  of  appeal,  and  it 
does  not,  in  some  way,  affirmatively  appear  that  a  proper  notice  has  been 
filed  in  the  office  of  the  clerk  of  the  court  below,  the  appeal  will  be  dis- 
missed.    Caldtoell  v.  Buddy,  760. 

12.  PRAcriCE--NoN-APPEAi.ABLE  ORDERS — BiLL  OF  EXCEPTIONS. — Interloc- 
utory non -appealable  orders  in  an  action  can  not  be  reviewed  on  appeal 
without  l>eing  incorporated  into  a  bill  of  exceptions,  and  brought  up  with 
the  judgment  roll,  and  thus  made  a  part  of  the  record.  Graham  v. 
Linehan,  780. 

13.  Judgment   Roll — What  Constitutes. — The  papers  constituting  the 
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judgment  roll  are  specified  in  section  221  of  the  civil  practice  act.  Papers 
not  enumerated  therein  can  not  properly  be  inserted  in  the  transcript, 
and  if  placed  there,  can  constitute  no  part  of  the  record.  Id, 
14.  Review  on  Judgment  Roll. — On  appeal  from  a  final  judgment,  if  the 
record  contains  no  bill  of  exceptions  or  statement,  the  case  must  be  re- 
viewed and  decided  upon  the  judgment  roll  alone.    Id. 

REFEREE. 

1.  Thk  Onlt  Ordsr  nNI>XR  Which  a  Rsferxe  cas  Act,  is  the  one  duly 

made  and  entered  of  record  before  he  enters  upon  his  duties;  to  l^t  he 
must  look  for  his  authority,  and  he  can  not  go  beyond  it.  Taylor  t. 
Pftereon,  513. 

2.  Amendments. — An  order  appointing  a  referee  may  not  be  amended  against 

objections,  after  such  referee  has  acted,  so  as  to  make  valid  acts  not  an- 
thorized  by  the  original  order  appointing  him  and  prescribing  his  dotiee. 
Id. 

3.  ExcEFTiGNS. — If  a  party  take  no  exception  to  an  order  of  oonrt  confirm- 

ing the  report  of  a  referee,  he  is  not  in  a  condition  to  mge  objections  to 
such  order  in  this  coori.    Id, 

REPEAL  OF  STATUTES. 

1.  A  General  Statdtx  without  negative  words  will  not  repeal  the  partic- 

ular provisions  of  a  former  one,  unless  the  two  acts  are  irreconcilably  in- 
consistent.    People  V.  Lytle,  143. 

2.  A  Statute  Clearly  Repugnant  to  a  prior  one  necessarily  repeals  the 

former,  although  it  does  not  do  so  in  terms.    Id. 

3.  Though  a  Subsequent  Statute  be  not  repugnant  in  all  its  provisions  to 

the  prior  one,  yet  if  the  latter  was  clearly  intended  to  provide  the  only 
rule  that  should  govern  in  the  case  provided  for,  it  repeals  the  original 
act.    Id. 

REQUISITION. 

Agent — ^Otficer. — ^The  position  of  an  agent  named  in  a  requisition  to  re- 
ceive and  return  a  fugitive  from  justice,  is  an  ofiice;  and  such  officer  ia 
entitled  to  the  fees  and  emoluments  fixed  by  law  for  his  services.  SetUe 
v.  Sterling,  259.    . 

RES  GESTAE. 

Evidence. — In  order  to  entitle  declarations  to  be  received  in  evidence  as  part 
of  the  res  geMoe^  they  must  be  a  part  of  an  act,  and  such  as  may  serve 
to  explain  or  qualify  it,  and  must  have  been  made  while  such  act  was 
being  performed.    Kramer  v.  Settle^  485. 

REVENUE. 

1.  Tax — Debt. — A  tax  levied  or  authorized  by  the  territorial  legislature,  is 

a  debt  within  the  meaning  of  the  act  of  congress  authorizing  the  issue  of 
legal  tender  treasury  notes.     IIciob  v.  Mistier ,  170. 

2.  Statute. — A  territorial  statute  requiring  the  payment  of  taxes  in  any 

other  than  lawful  money,  at  par,  is  void  as  being  in  conflict  with  the 
act  of  congress  of  February  25,  1862.     Id, 

3.  Taxes — Injunction. — The  purpose  of  section  3  of  the  revenue  act,  making 

the  taxes  a  lien  on  the  property,  and  declaring  that  it  shall  not  be  re> 
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moved  until  the  taxes  are  paid,  is  to  secure  the  payment  of  the  taxes. 
If  the  payment  of  a  judgment  for  taxes  is  secured  by  an  undertaking  on 
appeal,  an  injunction  ought  not  to  be  granted  to  prevent  the  removal  of 
the  property.  People  v.  Preston^  374. 
4.  Improvements— Definition. — By  the  term  "improvements"  on  publio 
lands,  as  used  in  the  revenue  law,  is  meant  the  buildings  and  improve- 
ments belonging  to  the  possessory  claimant^  such  as  miners'  buildings, 
quartz-mills,  sawmills,  out-buildings,  fences,  etc.     People  v.  Owyhee  M, 

Co,,  409. 

See  Taxis  anb  Taxation. 

ROBBERY. 

1.  Indictment. — In  an  indictment  for  robbery,  the  words  "felonious"  and 

"  rob"  carry  with  them  the  intent^  and  are  sufficient.  People  v.  Builer, 
231. 

2.  Instrugtions. — An  instruction  to  the  jury  "  that  if  they  believe  from  the 

evidence  that  the  defendants  feloniously  took  possession  of  the  United 
States  mail,  or  any  part  thereof,  by  force  or  intimidation  of  or  from  a 
carrier  of  the  mail,  then  the  offense  of  robbery  is  complete,"  is  simply  a 
definition  of  the  term  robbery,  as  applied  to  the  case.  It  is  not  errone- 
ous.   'U,  S.  V.  JUaySf  763. 

3.  Dangerous  Weapons,  Use  of. — For  a  person  to  arm  himself  with  danger- 

ous weapons  and  carry  them  to  the  place  of  the  robbery,  with  intent  to 
kill,  is  the  "  use  of  dangerous  weapons."    Id. 

SCHOOLS. 

School  Tax. — The  tax  collectors  are  not  entitled  to  any  compensation  what- 
ever for  collecting  school  tax  or  revenue  raised  for  the  maintenance  and 
support  of  public  schools  under  the  school  law  of  this  territory.  Oormcm 
▼.  County  Commisifioners,  647. 

SHERIFF. 

1.  Service  of  Process. — ^It  is  well  settled  that  a  sheriff  can  not  refuse  to 

serve  process  regularly  issued  to  him  because  in  his  opinion  it  ia  defective 
or  irregular.     Both  v.  Ihivall,  149. 

2.  Exempt  Property — Judicial  Discretion. — The  question  as  to  whether 

property  is  exempt  from  execution  involves  the  exercise  of  judicial  dis- 
cretion, and  its  decision  is  not  confided  to  the  action  of  the  attaching  of- 
ficer.    Id. 

3.  Indemnification. — When  the  sheriff  has  doubts  as  to  the  legality  of  a 

levy  in  the  first  instance,  he  may  refuse  to  execute  the  writ  unless  indem- 
nified; but  if  he  does  attach  and  returns  his  writ,  he  places  all  question 
as  to  its  validity  before  the  court.     Id. 

4.  Presumption. — Every  intendment  of  law  is  in  favor  of  the  regularity  of 

the  proceedings  of  a  sheriff  under  an  attachment  or  execution,  and  noth- 
ing but  willful  disregard  of  the  rights  of  others  will  subject  him  to  liabil- 
ity. Id. 
6.  Attached  Property — Application  for  Release. — An  application  for  the 
release  of  property  held  under  attachment  or  execution  returned  into 
court,  should  be  made  to  the  court  or  judge,  and  not  to  the  attaching 
officer.    Id. 
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6.  If  a  sheriff  execute  the  writ  on  property,  and  does  not  affix  such  a  Taltie  aa 

will  charge  him  with  leas  than  the  plaintiff's  claim,  he  is  presamed  to 
have  satisfied  himself  that  he  had  sufficient,  and  is  chargeable  on  tiiat 
basis.     Id, 

7.  Sheriff's  Sale-t-Sheriff's  Deed. — In  order  to  uphold  a  sheriff's  deed,  it  < 

must  appear  that  a  valid  judgment  was  obtained  against  the  party  whose 

property  is  sought  to  be  conveyed  by  it,  and  that  the  property  was  sold  | 

upon  an  execution  issued  upon  such  judgment.     Ldaand  y.  iBtnbeck,  469.  i 

SPECIFIC  CONTRACT  ACT. 

1.  Void  Statutes. — ^Tlie  territorial  act  approved  December  4,  1864,  com-  A 

monly  called  the  specific  contract  act,  conflicts  with  the  act  of  congress  < 

approved  February  25,  1872,  authorizing  the  issue  of  legal  tender  treaa-  i 

ury  notes,  and  is  therefore  void.     BeUa  v.  BtUleTf  185.  ] 

2.  JoDOMENT  FOR  GoLD  CoiK. — A  gold-coiu  judgment  is  not  erroneous  when  | 

the  question  is  in  issue  whether  an  oral  contract  required  payment  in  gold  | 

coin  or  currency.    Emery  v.  Langley,  694.  < 

SPECIFIC  PERFORMANCE. 

1 .  Discretion  of  Courts. — ^The  specific  performance  of  a  contract  is  not  a  j 

matter  of  right,  strictly  speaking,  but  a  matter  in  the  sound  ahd  reason- 
able discretion  of  the  court.     Vhicent  v.  Larmn^  241. 

2.  Judgments — Gold  Coin. — A  judgment  for  gold  coin  is  not  in  any  event 

void  because  it  is  so  rendered.  It  may  be  irregular,  but  is  then  subject  to 
modification  only,  either  in  the  same  court  on  motion,  or  on  appeal  by 
this  court     Hazard  v.  CoU,  276.  M 

3.  Vendor's  Lien — Practice. — A  decree  for  a  specific  performance  in,  a  suit 

brought  to  enforce  a  vendor's  lien,  can  not  be  upheld.    Hawldns  v.  Thur-  t 

man,  598. 

STATEMENT  ON  APPEAL.  ^ 

See  Appeal,  U,  14,  25,  27,  28,  30,  33-^,  40,  44,  53,  59,  63.  | 

STATUTORY  CONSTRUCTION. 

1.  It  is  the  duty  of  the  courts  to  so  construe  statutes  as  to  make  them  efTect 

their  evident  purpose,  and  harmonize  their  various  provisions  with  one 
another,  and  where  the  application  of  these  rules  still  leaves  a  question  ^ 

of  doubt,  the  principles  of  justice  must  determine  the  doubt.  Lan^n  v. 
Sterling,  92. 

2.  Repeal.  — A  general  statute  without  negative  words  will  not  repeal  the 

particular  provisions  of  a  former  one,  unless  the  two  acts  are  irreoon-  J 

cilably  inconsistent.     People  v.  Lytl€y  143. 

3.  A  statute  clearly  repugnant  to  a  prior  one  necessarily  repeals,  the  former,  * 

although  it  does  not  do  so  in  terms.     Id, 

4.  Though  a  subsequent  statute  be  not  repugnant  in  all  its  provisions  to  the 

prior  one,  yet  if  the  latter  was  clearly  intended  to  provide  the  only  rule  j 

that  should  govern  in  the  case  provided  for,  it  repeals  the  orignal  act.  Id.  ^| 

6.  Void  Statutes — Specific  Contract  Act. — ^The  territorial  act  approved 
December  4,  1864,  commonly  called  the  specific  contract  act,  conflicts 
with  the  act  of  congress  approved  February  25,  1872,  authorizing  the  issue 
of  legal  tender  treasury  notes,  and  is  therefore  void.  BetU  v.  Butler, 
185. 
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6.  Different  acts,  passed  by  the  legislature  on  the  same  day,  upon  the  same 

subject-matter,  will  be  read  together  as  parts  of  the  same  act.     Chand- 
'  ler  V.  Lee,  349. 

7.  Idem. — It  is  the  duty  of  courts  to  execute  laws  according  to  their  true 

intent  and  meaning;  and  that  intent,  when  collected  from  the  whole  and 
every  part  of  the  act,  must  prevail  over  the  literal  sense  of  the  terms,  and 
control  the  strict  letter  of  the  law,  when  the  letter  would  lead  to  possi- 
ble injustice,  contradiction,  or  absurdity.     Id. 

8.  "  Genuineness"  of  an  Instrument. — The  genuineness  of  an  instrument 

in  writing  goes  to  the  question  of  its  having  been  the  act  of  the  party, 
just  as  represented;  or,  in  other  words,  that  the  signature  is  not 
spurious,  and  that  nothing  has  been  added  to  or  taken  from  it,  which 
would  lay  the  party  signing  or  changing  the  instrument  liable  for  forgery. 
Cox  V.  N,  W.  Siage  Co,,  376. 

9.  Practicb. — A  failure  by  plaintiff  to  deny,  by  affidavit,  the  genuineness 

and  due  execution  of  an  instrument  in  writing  set  forth  in  the  answer  as 
the  foundation  of  the  defense,  does  not  preclude  the  plaintiff  from 
showing,  on  the  trial,  that  it  was  procured  by  fraud  or  misrepresentation. 
Id. 

10.  In  construing  statutes,  words  are  to  be  understood  in  their  general  sig- 
nification; and  when  any  doubt  arises,  although  the  doubt  attaches  only 
to  a  particular  clause,  the  whole  act  ia  to  be  taken  and  examined  to- 
gether, in  order  to  arrive  at  the  true  legistive  intent.  People  v.  Owyhee 
Af.  Co.,  409. 

11.  Neither  courts  nor  assessors  have  any  discretion  in  the  construction  of 
statutes,  when  their  provisions  and  requirements  are  plain  and  easily  un- 
derstood.   People  V.  Oitfyhee  Lumber  Co.,  420. 

12.  Statutes  should  be  so  construed  as  to  give  force  and  effect  to  each  and 
every  part  thereof,  if  it  is  possible  to  do  so.     People  v.  Hunt,  433. 

13.  SuNDAT  Law — Poucb. — The  act  for  the  better  observance  of  the  Sabbath 
day,  approved  January  8,  1873,  is  a  mere  police  regulation.  It  does  not 
interfere  with  any  vested  rights  acquired  before  its  passage,  and  is  a  valid 
law.     People  v.  Griffin,  476. 

14.  When  we  know  the  reason  which  alone  determined  the  will  of  the  law- 
makers, we  ought  to  interpret  and  apply  the  words  in  a  manner  suitable 
and  consonant  to  that  reason,  and  as  will  be  best  calculated  to  effectuate 
the  intent.     Oreaihouse  v.  Heed,  494. 

15.  Idem. — The  prior  state  of  the  law  will  sometimes  fnmiBh  the  clue  to  the 
real  meaning  of  the  ambiguous  provision  of  a  statute.     Id. 

16.  Jurisdiction. — Before  a  court,  clothed  with  jurisdiction  of  a  person  or 
subject-matter,  can  be  ousted  of  it  by  the  creation  of  another  forum,  hav- 
ing the  same  power,  the  grant  of  jurisdiction  to  the  latter  must  contain 
words  of  exclusion.     Id, 

17.  Proviso. — A  proviso  in  a  statute  is  to  be  strictly  construed.  Its  province 
is  not  to  enlarge  or  change  the  purpose  of  the  enacting  clause;  and  its 
terms  may  be  limited  by  the  general  scope  of  the  enacting  clause  to  avoid 
repugnancy.     Id. 

18.  Idem. — It  is  a  maxim  of  interpretation  that,  in  ambiguous  things,  such  a 
construction  is  to  be  given  to  a  statute,  that  what  is  inconvenient  and 
absurd  is  to  be  avoided.     Id. 

19.  Proviso.— Some  effect  should  be  given  to  a  proviso  in  a  statute,  if  possi' 


858  Index. 

Bible;  but  if,  by  doing  bo,  the  manifest  intention  of  the  act,  as  gathered 
from  its  general  scope  and  the  circumstances  connected  with  its  passi^^, 
will  be  defeated;  or,  should  the  meaning  of  the  proviso  be  such  aa  to 
leave  the  court  in  doubt  respecting  its  aim,  then  there  is  no  alternative 
but  to  reject  it  aa  of  no  validity.     Id, 

20.  National  Bank  Act— State — ^Tekritobt. — The  word  "state,"  wherever 
used  by  congress  in  the  currency  act  of  1864,  or  in  the  amendments 
thereto,  should  be  construed  to  mean  "  territory"  as  w^l,  wherever  the 
same  is  applicable.     People  v.  Moore,  504.  * 

21.  Congress  did  not  intend,  by  the  first  proviso  of  the  forty-first  section  of 
the  national  currency  act  of  1864,  to  require  uniform  taxation  in  all  the 
different  municipalities  of  a  state  or  territory,  but  only  that  the  same 
should  be  uniform  in  the  municipality  or  subdivision  in  which  the  bank 
is  located,  or  in  which  the  shareholder  resides.     Jd. 

22.  CoNtrr&ucTiON — Place  of  Taxation. — ^The  limitation  as  to  the  place  o£ 
taxation  of  bank  shares,  contained  in  the  nationad  currency  act  of  1864, 
and  in  the  act  of  1868,  amendatory  thereof,  requiring  the  assessment  to 
be  made  '*at  the  place  where  the  bank  is  located,  and  not  elsewhere," 
must  be  construed  to  mean  the  state  within  which  the  bank  is  located. 
Id, 

23.  Rbvbnub  Law— Taxation— Bank  Shares. — ^The  revenue  law  in  force  in 

187 If  did  not  authorize  the  asseasment  or  taxation  of  shares  of  national 
bank  stock  in  the  hands  of  individuals  or  corporations.     Id. 

24.  Indian  Tribes — Trade  and  Intercourse. — It  was  by  virtue  of  the  act 
of  congress  of  June  5,  1850,  and  not  the  act  of  June  90,  1834,  that  the  law 
regulating  trade  and  intercourse  with  the  Indian  tribes  east  of  the  Rocky 
mountains,  or  such  provisions  of  the  same  as  were  applicable,  were  ex- 
tended over  the  Indian  tribes  of  Oregon.    Pickett  v.  United  States,  523. 

25.  Acts  of  the  legislature  are  not  to  be  construed  retrospectively,  so  aa  to 
take  away  vested  rights,  although  they  may  alter  or  modify  the  remedy, 
nor  can  a  healing  act  affect  existing  judgments.     People  v.  Moore,  662. 

26.  The  maxim  that  expresnio  unius  eH  exclusio  aUeritts  is  to  be  applied  to 
the  interpretation  of  statutes,  as  weU  as  to  contracts.  People  v.  Gold- 
man,  714. 

27.  Remedial  statutes  are  to  be  construed  to  prevent  a  failure  of  the  remedy, 
and  extended  to  later  provisions  by  subsequent  statutes.  {7toA  df  N.  B, 
Co.  V,  Crawford,  770. 

28.  ExEMPTTOX  FROM  TAXATION. — Subdivision  2  of  section  39  of  the  revenue 
act  applies  to  all  statutory  exemptions  from  taxation.     Id. 

29.  Corporation— Condition  Precedent. — If  section  1  of  an  act  of  the 
legislature  declare  certain  persons  therein  named  to  be  a  corporation, 
and  in  a  subsequent  section  require  such  corporation,  within  a  certain 
time  thereafter,  to  give  a  bond,  the  giving  of  such  bond  is  not  a  condition 
precedent  to  the  investment  of  the  persons  so  named  with  corporate  rights 
and  power.     Boise  City  Canal  Co.  v.  Piiikhain^  790. 

SUMMONS. 

Judgment — Execution. — A  summons  to  A.,  B.,  C,  or  D.  is  a  nullity,  inas- 
much as  it  is  in  the  alternative,  and  not  to  all,  nor  to  either  of  them.  A 
judgment  and  execution,  upon  such  summons,  are  likewise  void,  for 
want  of  jurisdiction  of  the  defendants.     Alexander  v.  Leland,  425. 


Index.  '   869 

supreme  court. 

1.  CsimiTiNO  Causes  into. — The  provisions  of  section  326  of  the  civil  prac- 

iioe  act,  authorizing  the  district  court  to  certify  questions  of  law  to  the 
supreme  court  for  decision,  apply  to  civil  cases  only.  People  v.  Far- 
rell,  49. 

2.  A  party  can  not  avail  himself  of  a  defense  for  the  first  time  in  the  appellate 

court.    Smith  v.  Sterling,  128. 

3.  JcKisDicnoK. — After  a  criminal  case  has  been  certified  back  to  the  district 

court,  the  supreme  court  has  no  longer  any  jurisdiction  over  it»  but  all 
necessary  orders  must  be  made  by  the  court  to  which  it  has  been  certi- 
fied.    People  V.  WcUlera,  274. 

4.  Judicial  Notick. — This  court  is  bound  to  take  notice  of  the  long-estab- 

lished and  well-known  usages  of  the  country.  People  v.  Owjfhee  Lumber 
Co,,  420. 

SURETIES. 

1.  The  sum  set  opposite  the  names  of  the  respective  parties  subscribing  a 

bond  joint  and  several  by  its  terms,  is  intended  to  show  the  sums  for 
which  they  intend  to  justify  and  to  ^x  their  liabiUties  towards  each  in 
the  event  of  the  collection  of  the  penalty.     People  v.  Slocum,  62. 

2.  LiABiLiTT. — Sureties  on  an  undertaking  for  the  appearance  of  a  party  to 

answer  to  a  criminal  charge  can  only  be  held  responsible  in  default  of 
the  appearance  of  the  principal,  in  the  event  an  indictment  should  be 
found  for  the  particular  ofiense  set  forth  in  the  undertaking.  People  v. 
Sloper,  158. 

3.  Undertaking  fob  Injunction — Justification. — Under  our  statute,  in  a 

bond  or  undertaking  for  an  injunction  for  two  thousand  dollars  or  less,  a 
surety  can  not  justify  in  a  sum  less  than  that  named  as  a  penalty  in  the 
bond  or  undertaking.    Dangel  v.  Levyt  722. 

TAXES  AND  TAXATION. 

1.  Revinub  Law — ^Tax — Debt. — A  tax  levied  or  authorized  by  the  territo- 

rial legislature,  is  a  debt  within  the  meaning  of  the  act  of  congress  au- 
thorizing the  issue  of  legal  tender  treasury  notes.  Haae  v.  Misiier  et  cd,^ 
170. 

2.  Statute. — A  territorial  statute  requiring  the  payment  of  taxes  in  any 

other  than  lawful  money,  at  par,  is  void  as  being  in  conflict  with  the  act 
of  congress,  of  February  25,  1862.     Id. 

3.  Taxes  are  Payable  in  the  legal  currency  of  the  United  States,  at  its 

face  value.     Crutcher  v.  Sterling,  306. 

4.  Collectors  of. — The  tax  collectors  of  the  several  counties  in  the  territory 

have  no  right  to  demand  the  payment  of  taxes  in  gold  coin,  or  in  any- 
thing but  the  legal  currency  of  the  United  States  at  its  par  value;  and 
they  must  pay  over  the  same  kind  of  funds  received  by  them.     Id, 

5.  Improvements — Public  Lands. — Improvements  upon  public  lauds,  as 

also  the  possessory  right  thereto,  are  taxable.     Quivey  v.  Lawrence,  313. 

6.  Assessment — Public  Lands. — The  assessment  of  land  is  a  prerequisite 

which  can  not  be  dispensed  with.  It  is  tlie  basis  upon  which  all  subse- 
quent proceedings  rest.  For  the  purpose  of  defeating  a  tax  deed,  evi- 
dence may  be  given  that  the  land  was  not  assessed,  or  that  it  is  public 
land.     Id, 
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7.  Tax  Sale. — If  the  improvements  on  land  be  assessed  and  taxed,  a  sale  of 

the  land  for  such  tax  is  void.     Id, 

8.  I.vjrNcnoK. — The  purpose  of  section  3  of  the  revenue  act,  making  the 

taxes  a  lien  on  the  property,  and  declaring  that  it  shall  not  be  removed 
until  the  taxes  are  paid,  is  to  secure  the  payment  of  the  taxes.  If  the 
payment  of  a  judgment  for  taxes  is  secured  by  an  undertaking  on  ap- 
peal, an  injunction  ought  not  to  be  granted  to  prevent  the  removal  of  the 
property.     People  v.  Preston,  374. 

9.  A&SESSMBNT — P0SSE.SSORT  Title — Improvements — Public  Land. — It  ia 

proper  to  list  and  assess  a  mill-site  and  the  immovable  improvements 
upon  public  land,  as  real  estate;  but  movable  property  situated 
thereon,  such  as  a  blacksmith  shop,  retort-house,  bam,  carpenter  shop, 
and  the  like,  must  be  listed,  assessed,  and  taxed  as  personal  property. 
People  V.  Owykee  M.  Co.,  409. 

10.  Assessment. — The  four  classes  of  property  mentioned  in  the  revenue  law 
as  subject  to  taxation,  are  to  be  listed,  set  down,  and  valued  separately 
in  the  assessment  rolL     Id, 

11.  Estoppel — Assessment. — The  owner  of  property  subject  to  taxation  is 
not  estopped  from  disputing  the  correctness  of  the  descriptions  of  prop- 
erty listed  and  given  in  by  him  under  oath  to  the  assessor.     Id. 

12.  Assessor. — The  assessor  is  not  bound  by  the  valuation  placed  upon  real 
or  personal  property  by  the  owner  thereof.  The  assessor  is  responsible 
for  the  correctness  of  descriptions  of  property  assessed  by  him.     Id. 

13.  Public  Lands. — No  law  of  the  territory  can  authorize  the  sale  of  the 
lands  of  the  United  States  for  taxes;  such  a  sale  would  be  void.     Id, 

14.  Assessment. — In  order  to  be  valid,  an  assessment  of  property  for  taxa- 
tion must  substantially  conform  to  the  requirements  of  the  revenue  law 
in  respect  to  the  classification  of  the  property.    If  it  does  not  so  conform 

it  is  void.     Id, 

See  Assessment,  6. 

15.  Assessment — Assessor.  — Where  an  assessor  fails  to  discriminate  between 
improvements  where  the  owner  thereof  is  also  the  owner  of  the  land  upon 
which  the  same  are  situated,  and  those  cases  where  the  improvements  are 
upon  public  lands,  this  court  can  not  arrive  at  the  conclusion  that  a  want 
of  such  discrimination  did  not  mislead  him  in  assessing  the  property,  as 
to  value.    People  v.  Owyhee  Lumber  Co. ,  420. 

16.  Assessment. — When  the  aggregate  of  a  column  of  figures  is  preceded  by 
a  dollar  mark,  the  result  must  follow  that  each  item  of  such  column  is 
also  dollars,  although  not  preceded  by  such  mark;  and  this,  on  the  well- 
established  maxim  in  mathematics,  that  the  whole  is  equal  to  all  its  parts. 
Id. 

17.  National  Bank  Shares. — ^When  congress  enacted  the  currency  act  of 
1804,  it  intended  to  permit  the  shares  in  national  banks,  in  the  hands  of 
individuals  or  corporations,  to  be  taxed,  wherever  such  associations  might 
be  organized,  whether  in  states  or  territories.     People  v.  Moore,  504. 

18.  Assessment. — If  real  estate  and  persoual  property  have  been  assessed  in 
a  doubtful  or  disputed  territory  by  two  counties,  the  tax  may  be  paid  in 
the  county  where  the  land  is  actually  located,  and  such  payment  will  bar 
an  action  brought  for  ihe'taxes  in  the  other  county.  People  v.  WUberson^ 
619. 

19.  Legislative  Power — Assessment. — It  is  competent  for  the  legislature 
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to  provide  for  the  assessment  and  collection  of  taxes  by  either  of  two 
counties  in  a  disputed  or  doubtful  district,  when  it  is  left  optional  with 
the  taxpayer  to  pay  the  taxes  in  the  county  where  the  land  is  actually 
situated.     Id.  ^ 

20.  Ii>EM — Dkfbnses. — It  is  also  within  the  power  of  the  legislature  to  define 
by  law  the  grounds  upon  which  a  party  sued  for  hia  taxes  may  set  up  a 
defense.     Id. 

21.  Blending  Taxes. — The  blending  together  of  the  several  different  kinds 
of  taxes,  in  an  assessment  roll,  invalidates  the  entire  tax.  People  v. 
Moore,  662. 

22.  Suits  for  Taxes — Costs. — In  a  suit  for  taxes,  although  the  defendant 
recovers,  the  judgment  should  be  general,  without  costs.     Id.  * 

23.  Exemption  from. — Subdivision  2  of  section  39  of  the  revenue  act  applies 
to  all  statutory  exemptions  from  taxation.  Utah  ds  N.  H.  Co.  v.  Crate- 
ford,  770. 

TENANTS  IN  COMMON. 

Joint  Liabilitt — Judgment. — Action  against  T.  and  S.  for  the  foreclos- 
ure of  mechanic's  lien.  The  work  was  performed  between  the  second  of 
August,  1863,  and  the  thirtieth  of  November,  1865.  The  defendants 
were  tenants  in  common  of  the  incumbered  premises  at  the  time  of  com- 
mencing this  suit:  Held,  1.  That  if  the  defendants  were  liable  at  all  to 
the  plaintiff,  L.,  they  were  jointly,  and  not  jointly  and  severally,  liable; 
and,  2.  That  a  separate  personal  money  judgment  could  not  be  entered 
against  one  of  the  defendants,  by  default.    Lowe  v.  Turner,  107. 

TERRITORY. 

1.  Costs. — In  no  event  could  this  court  render  judgment  against  the  territory 

for  costs,  their  being  no  mode  of  enforcing  it,  or  process  by  which  it 
could  be  made  effective.     Beachy  v.  LamJcin,  50. 

2.  Repudiation. — ^The  territory  can  no  more  repudiate  and  refuse  to  pay  her 

debts  than  a  private  individual.     Lamkin  v.  Sterling,  92. 

3.  Claims  against  the — Limitation. — Claims  against  the  territory  must  be 

presented  to  the  controller,  with  the  evidence  in  support  thereof,  within 
two  years  after  the  same  have  accrued.     Crutcher  v.  Cram,  372. 

4.  Evidence  in  Support  of  Claims. — The  certificate  of  the  prison  commis- 

sioner to  a  claim  against  the  territory,  that  the  account  is  correct,  and  is 
due  from  the  territory,  is  merely  the  evidence  in  support  of  such  claim.  Id. 

5.  Territorial  Government. — It  appears  to  have  been  the  policy  of  the 

general  government  to  assimilate  the  new  territories  as  nearly  as  possible 
to  the  states.    People  v.  Heed,  402. 

TIME. 

If  there  was  no  law  defining  the  crime  and  imposing  a  penalty  at  the  time 
the  offense  is  alleged  in  the  indictment  to  have  been  committed,  time  is 
material,  and  the  indictment  should  be  set  aside.    People  v.  WiUiame,  85. 

TOWN  SITE  ACT. 

1.  Equitt — AcTioK. — An  action  under  the  town  site  act  to  settle  the  rights  of 
parties  to  enter  lots  in  such  town  site,  assimilates  more  to  a  suit  in  equity 
to  quiet  title  than  to  any  other  form  of  action.  ForsyUie  v.  Bichardwn, 
459. 
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2.  Parties. — In  an  action  to  settle  righta  under  the  town  site  act,  the  mayor 

of  the  city  is  not  a  necessary  party.    Id. 

3.  Mayor's  Deed. — An  applicant  for  a  mayor's  deed,  for  lots  in  a  town  site, 

entered  under  the  act  of  congress,  mast  set  forth  in  his  application  all 
the  xacts  necessary  to  entitle  him  to  such  deed,  as  required  by  the  terri- 
torial law.     OrecUhoust  y.  Heed^  482. 

4.  Town  Lots — Occupancy. — In  order  to  entitle  a  person  to  a  deed  for  lots 

or  lands  in  the  city  of  Lewiston  from  the  mayor  of  the  city,  he  must  be 
an  occupant  thereof,  and  the  occupancy  must  consist  of  an  actual  resi- 
dence thereon  according  to  its  legal  subdivision  into  lots,  blocks,  etc ;  an 
inclosure  of  the  subdivision  or  a  part  thereof,  or  some  permanent  im- 
9  ment  thereon  at  the  time  of  his  application  for  the  deed.  Thompson  v. 
Holbrook,  609. 

5.  Idem — Occupancy. — An  occupancy  of  one  legal  subdivision  does  not  draw 

to  it  another  legal  subdivision,  though  contiguous  to  or  immediately  ad- 
joining it.     Id, 

6.  Idem — Improvements — Abandonment. — If  a  person  has  at  one  time  been 

an  occupant  of  a  lot  within  the  meaning  of  the  law,  by  erecting  an  in- 
clbsure  around  it,  but  before  his  application  for  a  deed  has  suffered  such 
inclosure  to  be  destroyed  by  freshets  or  taken  away  by  tenants,  so  as  to 
leave  the  lot  open  to  the  public,  he  shall  be  deemed  to  have  abandoned 
it,  and  another  person  may  enter  thereon  and  become  an  occupant,  so  as 
to  entitle  him  to  a  deed  from  the  mayor.     Id. 

TRANSCRIPT  ON  APPEAL. 

Practice — Apfidatits — Certiticate. — Affidavits  used  on  motions  which  are 
incorporated  into  a  transcript  on  appeal  must  have  the  certificate  of  the 
judge  or  the  clerk  that  they  were  the  affidavits  used  on  the  hearing  on 
the  motion.    Ooodman  v.  JUinear  M.  A  M.  Co.,  131. 

TRESPASS. 

1.  Mining  Law. — If  plaintiffs  performed  the  acts  required  by  law  to  locate 

a  quartz  claim,  except  the  labor — the  year  not  having  expired — ^and  the 
defendants  undertook  to  take  possession  of  the  ground,  they  were  tres- 
passers.   Aik%n»  V.  Hendree,  95. 

2.  Public  Lands. — It  is  no  defense  to  an  action  or  prosecution  for  trespass 

committed  upon  public  land,  that  such  land  is  the  property  of  the  United 
States.     People  v.  Mcuson,  330. 

TRIAL. 

1.  In  Gases  of  Trial,  the  plaintiff  should  recover  such  judgment  as  he 

shows  himself  entitled  to  under  the  pleadings  and  proof.  Lowe  v.  Tur- 
ner,  107. 

2.  The  Code  has  denominated  the  hearing  and  disposing  of  questions  or 

issues  of  law,  trials.  When,  therefore,  a  cause  is  called  to  dispose  of 
any  issue,  whether  of  law  or  fact,  it  is,  in  contemplation  of  section  191, 
called  for  trial,  so  far  at  least  as  to  require  all  rulings  of  the  court  which 
it  is  desired  to  have  reviewed  in  an  appellate  court  incorporated  into  a 
bUl  of  exceptions.    Lamkin  v.  Sterling,  120. 
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undertaking. 

1.  Variance. — The  fact  that  a  name  appears  in  the  body  of  a  bond  that  is 

not  subscribed  to  it,  or  that  some  or  all  the  names  subscribed  to  such 
bond  do  not  occur  in  the  body  of  the  same,  does  not  in  the  least  affect 
the  liability  of  those  who  executed  and  delivered  it.    People  v.  Bvgbee^  88. 

2.  Ekasubes — IyTBR|.iNEATi0N8. — Erasures  and  interlineations  appearing  in 

an  obligation  at  the  time  of  its  signing  can  not  in  any  manner  affect  the 
liability  of  the  subscribing  parties.     Id, 

8.  Bond  was  Exkcutkd  and  delivered  into  the  custody  of  the  clerk  of  the 
court  in  which  the  defendant  was  to  appear;  the  parties  executing  such 
bond  as  sureties  took  and  subscribed  a  justification  on  such  bond,  which 
was  administered  by  the  judge  of  the  court,  and  was  by  him  approved  at 
the  time:  Held,  from  the  facts  the  court  very  properly  found  that  the 
signatures  were  genuine,  and  that  the  execution  of  such  bond  was  suffi- 
ciently proven.     Id. 

4.  The  General  Rule  is  well  settled  that  an  undertaking  taken  for  a  pur- 
pose not  authorized  by  statute  is  void.     People  v.  Sloper,  158. 

6.  The  Undertaking  need  not  set  out  the  offense  charged  with  the  same 
technical  particularity  required  in  an  indictment,  but  it  will  be  sufficient 
if  the  offense  be  substantially  described.     Id, 

6.  Idem. — If  a  recognizance  undertake  to  recite  a  specific  chaige,  a  chaige 

must  be  recited  for  which  an  indictment  will  lie.    Id, 

7.  Sureties — Liability. — Sureties  on  an  undertaking  for  the  appearance  of 

a  party  to  answer  to  a  criminal  charge  can  only  be  held  responsible  in  de- 
fault of  the  appearance  of  the  principal,  in  the  event  an  indictment 
should  be  found  for  the  particular  offense  set  forth  in  the  undertaking.  Id, 

8.  Pleading — Complaint — Recognizance. — An  allegation  in  a  complaint, 

that  '*  a  recognizance  was  made  and  duly  delivered"  must  be  held  to 
mean  that  it  was  returned  to  the  clerk  of  the  court,  as  required  by  law; 
and  such  allegation  is  sufficient.  People  v.  Myers,  356. 
0.  TrrLE— Recognizance. — The  "people  of  the  territory  of  Idaho'*  and  **  the 
people  of  the  United  States  in  the  territory  of  Idaho,"  are  substantially 
the  same;  hence,  a  recognizance  executed  to  **  the  people  of  the  territory 
of  Idaho"  is  a  substantial  compliance  with  section  503  of  the  criminal 
practice  act,  and  an  action  may  be  maintained  thereon,  in  the  name  of 
the  people  of  the  United  States  in  the  territory  of  Idaho.    Id, 

10.  Appeal — Practice. — If  an  undertaking  on  appeal  is  filed  before  the 
notice  of  appeal  is  filed  and  served,  the  appeal  will  be  dismissed  on 
motion.     People  v.  Hunt,  371. 

11.  On  Appeal. — An  undertaking  on  appeal  from  a  judgment  in  the  sum  re- 
quired by  law  upon  a  single  appeal,  does  not  make  effectual  an  appeal 
from  an  order  refusing  a  new  trial,  although  taken  at  the  same  time  and 
by  the  same  notice.    McCoy  v.  Oldham^  465. 

12.  Injunction. — An  undertaking  for  an  injunction  is  sufficient  without  the 
signature  of  the  plaintiff  in  the  action.    Pence  v.  Durtnn,  550. 

13.  On  Appeal. — The  undertaking  on  an  appeal  must  be  filed  within  five 
days  after  the  service  of  the  notice  of  appeal,  unless  a  deposit  of  money 
be  made  instead,  or  the  undertaking  be  waived  by  the  adverse  party,  in 
writing.     Amlereon  v.  Knott,  626. 

14.  Idem. — If  tlie  undertaking  on  appeal  is  filed  before  the  notice  of  appeal 
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is  served,  the  appeal  is  not  effectual  for  any  purpose,  and  it  mnst  be  dis- 
missed.    Clark  V.  Lotoenberg,  654. 

15.  Dlsmissal  of  Appeal. — If  an  appeal  is  taken  from  the  judgment,  and 
also  from  an  order  refusing  a  new  trial,  and  an  undertaking  is  given  *'  on 
such  appeal"  without  stating  upon  which  appeal  it  is  given,  the  appeals 
will  be  dismissed  for  want  of  a  proper  undertaking.  McUkison  v»  Leland, 
712. 

16.  Appeals. — ^When  two  appeals  are  taken,  one  from  the  judgment,  and  the 
other  from  an  order  refusing  a  new  trial,  there  should  be  two  undertak- 
ings in  order  to  render  both  appeals  effectual.     Id, 

17.  Bond — Lllbilitt. — The  affixing  of  the  sum  of  one  thousand  dollars  be- 
tween the  signature  and  the  seal  of  the  obligor  to  a  bond,  the  penalty  of 
which  IS  two  thousand  dollars,  will  not  have  the  effect  to  limit  his 
liability  to  one  thousand  dollars.     Danqel  v.  Levyt  722. 

18.  For  Injunction— Justification  of  Sureties. — Under  our  statute  in  a 
bond  or  undertaking  for  an  injunction  for  two  thousand  dollars  or  less, 
a  surety  can  not  justify  in  a  sum  less  than  that  named  as  a  penalty  in 
the  bond  or  undertaking.     Id, 

19.  Alteration  of. — When,  in  an  undertaking  for  two  thousand  dollars,  the 
figures  one  thousand  dollars  entered  between  the  signature  and  seal  of 
one  of  the  sureties,  were  erased  after  it  was  signed  by  him;  this  was  no 
fraud  upon  any  other  surety  who  signed  the  undertaking  after  the 
erasure.    Id, 

20.  For  Injunction — Erasure  in. — Where  an  undertaking  for  an  injunc- 
tion was  executed  and  delivered  after  an  erasure  had  been  made,  it  can 
not  be  presumed  that  the  obligee  was  a  party  to  such  alteration  or  erasure. 

Id, 

VARIANCE. 

1.  Proofs. — It  is  considered  no  variance  from  the  proof  if  the  facts  show  a 

substantial  right  to  recover  under  the  allegations,  and  the  necessity  of 
having  various  forms  of  stating  the  same  cause  of  action  is  thus  fully 
obviated.     People  v.  Slocunif  62. 

2.  Bond. — The  fact  that  a  name  appears  in  the  body  of  a  bond  that  is  not 

subscribed  to  it,  or  that  some  or  all  the  names  subscribed  to  such  bond 
do  not  occur  in  the  body  of  the  same,  does  not  in  the  least  affect  the  lia- 
bility of  those  who  executed  and  delivered  it.     People  v.  Bugbee^  88. 

3.  Indktment — Proof. — If  in  an  indictment  for  larceny  the  property  is 

alleged  to  be  that  of  W.,  but  on  the  trial  be  proven  to  be  that  of  W.  h 

Co. ,  consisting  of  W.  and  another  person,  the  variance  is  fatal.    People  y . 

Frank,  200. 

VENDOR'S  LIEN. 

1.  Special  Performance.— A  decree  for  a  specific  performance  in  a  suit 

brought  to  enforce  a  vendor's  lien,  can  not  be  upheld.  HawHnsy,  Hiur- 
man,  598. 

2.  Security. — A  vendor's  lien  can  not  be  enforced  for  the  purchase  money 

of  a  tract  of  land,  when  the  parties  have  stipulated  in  their  contract  for 
other  security.  It  is  only  in  cases  where  no  security  is  taken,  except 
that  which  the  law  gives,  that  a  vendor's  lien  attaches  to  the  land.     Id„ 

VERDICT. 
1.  Impeaching — ^Affidavit  of  Juror. — ^The  verdict  of  a  jury  may  not  be 
impeached  by  the  affidavit  of  a  juror.    Ja^coba  v.  Docley,  41. 
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2.  Criminal  Law — tTuDGMENT. — On  an  indictment  for  an  assault  with  intent 

to  commit  murder,  when  any  less  grade  of  offense  is  found  by  the  jury, 
the  verdict  must  show  the  character  of  the  offense  so  found,  and  the 
judgment  must  not  exceed  that  warranted  by  the  verdict.  People  v. 
Cozad,  167. 

3.  Practics — Admissions. — The  omission  of  the  jury  to  find  by  their  verdict, 

the  amount  due,  when  that  question  is  not  in  controversy,  does  not  de- 
prive the  prevailing  party  of  his  right  to  a  judgment  for  the  sum  ad- 
mitted to  be  due  by  the  pleadings.     Bella  v.  Butler ,  185. 

4.  Weight  of  Evidknce. — When  there  is  some  evidence  to  sustain  each  of 

the  material  questions  upon  which  a  jury  is  bound  to  find  in  order  to 
support  a  verdict,  this  court  ought  not  to  disturb  the  verdict,  even  if 
the  court  would  have  found  differently  on  any  or  all  of  the  issues.  Cox 
V.  N.  W,  Stage  Co,,  376. 

See  Presumption,  10. 

6.  New  Trial. — After  two  concurring  verdicts,  the  court  will  not  grant  a 
new  trial  if  the  questions  to  be  tried  wholly  depend  upon  matters  of  fact, 
and  no  rule  of  law  has  been  violated;  even  though  in  the  opinion  of  the 
court  the  verdict  be  against  the  weight  of  evidence.  Monarch  O.  <Cr  jS^. 
M.  Co.  V.  McLaughlin^  650. 

6.  JiTRY — Irreoularity. — No  irregularity  in  drawing,  summoning,  return- 
ing, or  impaneling  trial  jurors  is  sufficient  to  set  aside  a  verdict,  unless 
injury  results,  nor  unless  the  objection  is  made  before  verdict.  People 
y.  Ah  Hop,  698. 

VERIFICATION. 

1.  When  the  Complaint  is  not  Verified,  the  answer  Hee<l  not  be  veri- 

fied.    People  V.  Hunt,  433. 

2.  Answer — Denials. — When  the  complaint  is  verified,  the  answer  must 

deny,  specifically,  every  material  allegation  of  the  complaint,  but  need 
not  traverse  mere  matters  of  surplusage.     Pence  v.  Durbin,  550. 

3.  Defective — Motion  to  Strike  out. — An  answer  can  not  be  disregarded 

because  of  a  defective  verification.  A  judgment  rendered  on  the  plead- 
ings upon  the  grounds  of  such  defect  is  erroneous.  The  only  proper 
mode  of  reaching  such  a  defect  is  by  a  motion  to  strike  out.     Id, 

4.  A  Verification  of  a  Pleading  made  by  a  person  not  a  party  to  the 

action  is  sufficient  if  it  shows  any  statutory  reason  why  it  is  not  made 
by  a  party  to  the  action.     Id. 

WAIVER. 
See  Appearance,  1;  Criminal  Law  and  Practice,  1. 

1.  Notice  of  Appeal. — A  party  appearing  generally  in  a  case  on  appeal 

in  this  court,  thereby  waives  all  informalities  in  the  notice  of  such  appeal 
or  want  of  service  of  the  same.     Moore  v.  Kouhbj,  55. 

2.  Practice — Exceptions — A.S8ionment  of  Errors. — All  exceptions  taken 

in  the  court  below  will  be  treated  as  waived,  unless  the  matters  so  ex- 
cepted to  are  assigned  as  error  in  this  court.     Purdy  v.  Steely  216. 

3.  Acquiescence — Prssdmption. — What  has  been   done  and  long  acqui- 

esced in  until  the  rights  of  third  parties  have  grown  up  thereunder, 
should  be  presumed  to  have  been  rightly  done.     Hazard  v.  Cole^  276. 

4.  Answer. — An  answer  by  a  party,  after  the  overruling  of  his  demurrer, 

55 
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WRIT  OF  ERROR. 

1.  A  writ  of  error  is  the  proper  mode  of  bringing  before  this  coUrt,  for  review, 

actions  at  law;  and  suits  in  chancery  must  be  brought  up  by  appeaL     U. 
S.  V.  Oilson,  364. 

2.  A  common  law  action  can  not  be  re-examined  in  this  court  on  appeal,  but 

must  be  brought  up  by  writ  of  error.     Id, 

3.  Parties. — A  writ  of  error  may  be  sued  out,  under  the  statute,  by  one  or 

more  of  several  defendants,  without  joining  their  co-defendants  in  the 
writ.     Alexander  v.  Leland,  425. 
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waives  all  defects  in  the  complaint,  except  those  which  may  prop^ly  be 
taken  advantage  of  on  a  motion  in  arrest  of  judgment.  Pence  v.  Durbaij 
550. 

5.  A  failure  to  give  notice  of  intention  to  move  for  a  new  trial  or  to  file 

the  statement  within  the  time  required  by  law,  or  such  further  time  as 
the  court  or  judge  may,  by  order,  grant,  is  a  waiver  of  the  right  to  move 
for  a  new  trial;  and  the  failure  can  only  be  remedied  by  the  appearance 
of  the  opposite  party  without  objection  to  such  defects,  at  the  settlement 
of  the  statement  or  on  the  hearing  of  the  motion.  Stevens  v.  y.  W, 
Stage  Co,,  604. 

6.  Tender. — A  tender  of  cattle  upon  a  contract,  within  the  time  speci- 

fied, is  waived  by  a  subsequent  acceptance  of  them  upon  the  contracts  ^ 

Emery  v.  Langley,  694. 

7.  If  a  defendant  does  not  insist  upon  the  mere  formalities  of  the  law  in 

the  court  below,  he  will  be  deemed  to  have  waived  them.  It  is  too  late 
to  take  advantage  of  them  for  the  first  time  in  thiB  court,  on  appeaL 
People  V.  Ah  Hop,  698. 

WATERCOURSE. 

Oamaobs — PassEssiON  OF  Land. — ^The  lawful  possession  of  land  is  all  that 
is  required  to  enable  a  plaintiff  to  recover  damages  for  building  a  dam 
across  a  watercourse  running  through  such  land,  by  reason  whereof  the 
water  is  thrown  back  upon  the  land  of  plaintiff.     NorrU  v.  Olenn,  590. 

WILL. 

Revocation  of. — Whenever  new  moral  and  testamentary  duties  arise  subse- 
quent to  the  execution  of  a  will,  the  will  is  revoked  by  presumption  or 
operation  of  law,  unless  the  objects  of  those  duties  are  provided  for, 
either  by  the  law  or  the  will.    Morgan  v.  Ireland,  786. 

WITNESS. 

1.  Impeachment. — ^The  rule  for  the  introduction  of  evidence  to  contradict  a 

witness  is  as  follows:  If  the  fact  to  which  the  contradiction  applies  is 
material  to  the  issue,  he  may  be  contradicted;  but  when  it  is  immaterial 
and  not  within  'the  issue,  contradictory  evidence  can  not  be  introduced.  .  i 

People  V.  Stock,  218.  I 

2.  Place  of  Trial— Venue. — The  convenience  of  witnesses  residing  in  a 

neighboring  state  will  not  entitle  a  party  to  a  change  of  the  place  of 
trial.     Shirley  v.  Nodine,  696. 
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